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Rules and Regulations 


first FEDERAL REGISTER issue of each 
week. 


OFFICE OF PERSONNEL 


MANAGEMENT 
5 CFR Parts 530, 531, 550, and 575 
RIN 3206-AE21 


Aggregate Limitation on Pay; 
Advances in Pay; Recruitment and 
Relocation Bonuses; and Retention 
Allowances 


AGENCY: Office of Personnel 
Management. 


ACTION: Interim rule with request for 
comments. 


SUMMARY: The Office of Personnel 
Management (OPM) is issuing interim 
regulations governing several related 
provisions of the Federal Employees Pay 
Comparability Act of 1990 (FEPCA). 
These provisions authorize the payment 
of recruitment and relocation bonuses, 
retention allowances, and advances in 
pay to certain categories of Federal 
employees and establish a limitation on 
the aggregate compensation that may be 
received by any employee. The interim 
regulations (1) delegate authority to 
Federal agencies to pay recruitment and 
relocation bonuses and retention 
allowances to General Schedule and 
certain other employees, (2) establish 
criteria and procedures for the payment 
of such bonuses and allowances, (3) 
establish procedures for making 
advances in pay to employees, and (4) 
establish rules for administering the 
aggregate limitation on pay. 

DATES: The amendments made by 
sections 107 and 208 of FEPCA and the 
interim regulations set forth below are 
effective on March 28, 1991; comments 
must be received on or before May 28, 
1991. 

ADDRESSES: Send or deliver written 
comments to Barbara L. Fiss, Assistant 
Director for Pay and Performance, U.S. 
Office of Personnel Management, Room 


7H28, 1900 E Street, NW., Washington, 
DC 20415. 

FOR FURTHER INFORMATION CONTACT: 
Donald J. Winstead, (202) 606-2818 or 
(FTS) 266-2818. 

SUPPLEMENTARY INFORMATION: The 
Federal Employees Pay Comparability 
Act of 1990 (Pub. L. 101-509, November 
5, 1990) includes provisions that are 
designed to facilitate the recruitment or 
relocation of high quality employees and 
the retention of high quality employees 
or those for whom the Government has 
a special need. In addition, FEPCA 
authorizes agencies to make advances 
in pay of up to 2 pay periods to newly 
appointed employees and establishes an 
annual limitation on aggregate 
compensation. Each of these provisions 
is discussed in further detail below. 


Recruitment, Relocation, and Retention 
Payments 


The Office of Personnel Management 
has exercised its authority under 5 
U.S.C. 1104({a}(2) to permit the head of 
each agency to pay a recruitment or 
relocation bonus or a retention 
allowance as authorized by 5 U.S.C. 
5753 or 5754 to a General Schedule 
employee (including an employee under 
the Performance Management and 
Recognition System) who meets the 
statutory and regulatory criteria for such 
payment. In the case of recruitment and 
relocation bonuses, the interim 
regulations authorize the head of each 
agency to determine whether the agency 
would be likely, in the absence of such a 
bonus, to encounter difficulty in filling a 
General Schedule position with a high 
quality candidate. In the case of 
retention allowances, the interim 
regulations require the head of the 
agency to determine whether a General 
Schedule employee would be likely to 
leave the Federal service for 
employment outside the executive, 
legislative, or judicial branch of the 
Federal Government in the absence of 
such an allowance. 

Sections 5753(e) and 5754{e) of title 5, 
United States Code, permit the President 
to authorize the application of 
recruitment, relocation, and/or retention 
payments with respect to one or more 
categories of employees of an agency 
who would not otherwise be covered by 
these provisions of law upon the request 
of the head of the agency. Under section 
9(b) of Executive Order 12748 of 
February 1, 1991, the President has 
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delegated this authority to the Director 
of OPM. The interim regulations further 
delegate the authority to make such 
payments directly to heads of agencies 
with respect to the following categories 
of employees (excluding heads of 
agencies): (1) Employees in senior-level 
or scientific or professional positions 
paid under 5 U.S.C. 5376 (after this new 
pay system is made effective by OPM}, 
(2) members of the Senior Executive 
Service paid under 5 U.S.C. 5383, (3) law 
enforcement officers within the meaning 
of 5 U.S.C. 8331(20) or 8401(17), (4) 
employees in positions under the 
Executive Schedule (or equivalent 
positions), and (5) Presidential 
appointees in the executive branch. 
Under the interim regulations, the same 
criteria, procedures, and documentation 
requirements apply for these categories 
of employees as for General Schedule 
employees. 

Under Executive Order 12748, the 
Director of OPM retains authority to 
extend the application of recruitment, 
relocation, and/or retention payments to 
any other category or categories of 
employees of an agency upon the 
request of the head of the agency. 
Therefore, the head of an agency may 
make a written request to the Director of 
OPM at any time to authorize the 
application of one or more of these 
payments to a particular category or 
categories of employees of the agency. 
OPM will give prompt consideration to 
such requests. 

While agencies are granted authority 
to pay bonuses and allowances, the 
procedural requirements set out in the 
interim regulations are intended to help 
ensure that these authorities are used 
selectively and judiciously. To avoid 
both the reality and perception of 
misuse of these authorities, OPM will (1) 
prescribe agency reporting and 
recordkeeping requirements on the use 
of these authorities; (2) request data 
from agencies for use in conducting 
statistical analyses; (3) periodically, or 
as suggested by statistical analysis or 
other data, review individual agency 
activities; and (4) revoke or curtail 
agency discretion to exercise these 
authorities if OPM finds that the agency 
has not used these authorities 
appropriately and in conformance with 
the law, these regulations, and agency 
plans. 

Many of the requirements are similar 
for recruitment and relocation bonuses 





and retention allowances. For example, 
for each kind of payment, the head of 
each agency must establish an internal 
plan that designates agency officials 
with authority to review and approve 
payments and establishes (1) agency 
criteria for authorizing payments and 
determining the amount of a payment, 
(2) procedures for making payments, and 
(3) documentation and recordkeeping 
requirements sufficient to allow 
reconstruction of the action. (Plans for 
recruitment and relocation bonuses also 
must include requirements for service 
agreements.) 

For each kind of payment, the interim 
regulations require review and approval 
by a higher level official, though a 
limited exception applies in the case of 
recruitment bonuses. (See 5 CFR 
575.104(b)(2).) Notwithstanding this 
reception, the determination to pay a 
bonus or allowance must be made on a 
case-by-case basis for each employee. 
Virtually identical internal evaluation, 
recordkeeping, and reporting 
requirements also apply in all three 
cases. 

Though there are many similarities 
among the procedural requirements 
established for recruitment, relocation, 
and retention payments, these 
authorities are designed to deal with 
three distinct employment situations. 
Recruitment bonuses may be paid only 
by newly appointed employees 
(including those returning to Federal 
employment after a break in service of 
at least 1 year). Relocation bonuses may 
be paid only to current employees who 
must relocate from one agency to 
another in a different commuting area 
(without a break in service) or from one 
part of an agency to another part of the 
same agency in a different commuting 
area (without a break in service). 
Retention allowances may be paid only 
to current employees (including those 
eligible for retirement) who would 
otherwise be likely to leave the Federal 
service for employment outside the 
Federal Government. The criteria 
established by the interim regulations 
tor payment of recruitment and 
relocation bonuses are similar to one 
another, but those for payment of 
retention allowances are somewhat 
different. (Compare 5 CFR 575.104(c) and 
575.204(c) with 5 CFR 575.305(c).) 

Several of the authorities established 
under or amended by FEPCA may be 
used in combination with one another. 
For example, an agency may use the 
superior qualifications appointment 
authority (5 U.S.C. 5333 and 5 CFR 
531.203(b), now authorized for use at 
any General Schedule grade level) or the 
“highest previous rate” provisions of 


OPM regulations (5 CFR 531.203(c)), if 
applicable, to establish a higher rate of 
basic pay for a newly appointed 
employee. At the same time, the head of 
the agency also may authorize payment 
of a recruitment bonus for the same 
employee. However, in making such a 
determination, the agency should 
carefully weigh the relative advantages 
and disadvantages of each form of 
payment. A higher rate of basic pay 
increases retirement, life insurance, 
premium pay, and certain other 
entitlements and has a continuing effect 
on the employee's future pay 
entitlements (for example, upon 
promotion). A recruitment bonus may be 
preferable to a higher rate of basic pay 
when the agency needs additional 
flexibility to attract a particular 
candidate, but does not wish to disturb 
basic pay alignments among current 
employees performing similar work. 

Under the interim regulations, a 
relocation bonus may be paid to a 
current employee who has received a 
recruitment bonus even if the employee 
is still serving under a service 
agreement established for the 
recruitment bonus. We anticipate, 
however, that this flexibility will be 
exercised only in very rare situations in 
which the possibility of relocation to 
another commuting area could not have 
been anticipated when the recruitment 
bonus was paid. The interim regulations 
prohibit payment of a retention 
allowance to any employee who has not 
completed at least 1 year of continuous 
service with the employing agency 
immediately prior to such payment or 
who has received a recruitment or 
relocation bonus and is still serving 
under a service agreement. (See 5 CFR 
575.304(a).) 

OPM plans to issue additional 
guidance on recruitment, relocation, and 
retention payments through the Federal 
Personnel Manual in the near future. 


Advances in Pay 


FEPCA authorizes agencies to make 
advances in pay covering not more than 
2 pay periods for newly appointed 
employees (5 U.S.C. 5524a). The interim 
regulations defined the term “newly 
appointed” to include appointment 
following a break in service of at least 
90 days. Unlike recruitment bonuses, 
which by law may be paid to an 
individual who has received a written 
offer of employment from the agency, 
advances in pay may be made only to 
an employee who has actually received 
an appointment. 

Under the interim regulations, an 
advance in pay includes (1) annual 
premium pay for standby duty, (2) night 
differential for prevailing rate (wage) 
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employees, (3) a special rate of pay, and 
(4) locality-based comparability 
payments or interim geographic 
adjustments. 

The interim regulations require each 
agency to establish written procedures 
governing advance payments. (See 5 
CFR 550.204(a).) Before making an 
advance payment, the agency must 
require the employee to sign an 
agreement to repay the advance and 
must provide the employee with certain 
information in writing. (See 5 CFR 
550.204(c).) The interim regulations 
permit an agency to recover an advance 
in pay by installments under agency 
procedures for payroll deduction or by 
salary offset procedures established 
under 5 U.S.C. 5514 and 5 CFR part 550, 
subpart K. The maximum period of time 
an agency may establish for recovery of 
an advance payment is 13 pay periods  ~ 
beginning on the date of the employee's 
appointment, unless recovery is 
accomplished by salary offset 
procedures and a longer period is 
necessary to avoid exceeding the 15 
percent of disposable pay limitation 
described in 5 CFR 550.1104(i). 

Under criteria to be established by 
each agency, 5 U.S.C. 5524a(c) permits 
the head of an agency to waive all or 
part of an advance payment if he or she 
determines that recover would be 
against equity and good conscience or 
against the public interest. 


Aggregate Limitation on Pay 


FEPCA establishes a new aggregate 
limitation on pay. This limitation applies 
to members of the Senior Executive 
Service, who previously were covered 
by an aggregate limitation that was 
applied on a fiscal year basis under 5 
U.S.C. 5383(b)(1), as well as to most 
other Federal employees. Under 5 U.S.C. 
5307, a covered employee may not 
receive any allowance, differential, 
bonus, award, or other similar payment 
under title 5, United States Code, in any 
calendar year to the extent such 
payment, in combination with the 
employee's basic pay, would exceed the 
rate payable for level I of the Executive 
Schedule at the end of that calendar 
year. Amounts in excess of that amount 
generally will be paid at the beginning 
of the next calendar year. 

The aggregate limitation on pay 
applies to basic pay, allowances, 
differentials, bonuses, awards, and other 
similar cash payments made under title 
5, United States Code. Some of these 
payments are made on a one-time basis, 
and some are paid at the same time and 
in the same manner as basic pay. The 
interim regulations classify these 
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payments as “lump-sum payments” and 
“continuing payments,” respectively. . 

Note: With the exception of night and 
environmental differentials for prevailing rate 
(wage) employees, both of which are 
considered part of basic pay for this purpose, 
premium pay for General Schedule and wage 
employees is not subject to the aggregate 
limitation on pay under 5 U.S.C. 5307. 
Premium pay for most General Schedule 
employees continues to be subject to a 
biweekly or annual maximum earnings 
limitation under 5 U.S.C. 5547. 


The interim regulations employ the 
distinction between “lump-sum 
payments” and “continuing payments” 
to simplify administration of the 
aggregate limitation on pay and to 
minimize the likelihood that employees 
will build up large amounts of 
continuing payments that would be 
carried over from 1 calendar year to the 
next and paid only upon separation or 
death, thus potentially obligating the 
expenditure of appropriated funds for 
several years in advance. Under the 
interim regulations, an agency may not 
authorize any discretionary continuing 
payment that would cause the total of 
all continuing payments at any time to 
exceed the rate then payable for level I 
of the Executive Schedule. (See 5 CFR 
530.203(c).) Examples of discretionary 
continuing payments include retention 
allowances, supervisory differentials, 
and physicians comparability 
allowances. Nondiscretionary 
continuing payments (e.g., basic pay, 
locality-based comparability payments 
or interim geographic adjustments, cost 
of living allowances, post differentials, 
and remote worksite allowances) are 
not subject to this regulatory restriction. 

Finally, the interim regulations (1) 
provide that nondiscretionary 
continuing payments may not be 
discontinued or deferred for any period 
of time in order to make a lump-sum 
payment or discretionary continuing 
payment that would otherwise cause an 
employee’s pay to exceed any of the 
limitations in these regulations, and (2) 
establish an order of precedence for 
nondiscretionary continuing payments 
and any previously authorized 
physicians comparability allowance 
when the total of such payments 
exceeds the rate then payable for level I 
of the Executive Schedule. (See 5 CFR 
530.203 (e) and (f)). 


Conforming Change 

In addition to the interim regulations 
described above, OPM also has made a 
conforming change in the interim 
regulations on interim geographic 
adjustments published in the Federal 
Register on January 9, 1991 (56 FR 771). 
This change is necessary to make clear 


that interim geographic adjustments are 
considered part of an employee's “rate 
of basic pay” for the purpose of making 
advances in pay. 


Waiver of Notice of 
Rulemaking and Delay in Effective Date 


Pursuant to 5 U.S.C. 553{b)(3)(B), I find 
that good cause exists for waiving the 
general notice of proposed rulemaking. 
Also, pursuant to 5 U.S.C. 553(d)({3), I 
find that good cause exists to make this 
amendment effective in less than 30 
days. The recruitment and relocation 
bonus, retention allowance, advances in 
pay, and aggregate limitation on pay 
provisions of FEPCA must be made 
effective no sooner than 90 days and no 
later than 180 days after enactment. The 
notice is being waived and the 
regulation is being made effective 
immediately to make these new 
authorities effective on the earliest 
practicable date. 


E.O. 12291, Federal Regulation 


I have determined that this is not a 
major rule as defined under section 1(b) 
of E.O. 12291, Federal Regulation. 


Regulatory Flexibility Act 


I certify that this regulation will not 
have a significant economic impact on a 
substantial number of small entities 
because it will affect only Federal 
agencies and individuals who have been 
or will be appointed to Federal 
positions. 


List of Subjects 
5 CFR Parts 530, 531, and 575 
Administrative practice and 
procedure, Government employees, 
Wages 
5 CFR Part 550 
Administrative practice and 


procedure, Civil defense, Government 
employees, Wages. 

U.S. Office of Personnel Management. 
Constance Berry Newman, 

Director. : 


Accordingly, OPM is amending Title 5, 
Code of Federal Regulations, as follows: 


PART 530—PAY RATES AND 
SYSTEMS (GENERAL) 


1. The authority citation for part 530 is 


- revised to read as follows: 


Authority: 5 U.S.C. 5305 and 5307; E.O. 
12748; subpart B also issued under sec. 302(c) 
of the Federal Employees Pay Comparability 
Act of 1990 (Public Law 101-509, 104 Stat. 
1462). 


2. Anew subpart B is added to read 
as follows: 


Subpart B—Aggregate Limitation on Pay 

Sec. 

530.201 Purpose. 

530.202 Definitions. 

530.203 Administration of aggregate 
limitation on pay. 

530.204 Payment of excess amounts. 

530.205 Records. 


Subpart B—Aggregate Limitation on 
Pay 


§ 530.201 Purpose. 

This subpart provides regulations to 
implement 5 U.S.C. 5307, which limits an 
employee's aggregate compensation to 
the rate payable for level I of the 
Executive Schedule at the end of the 
calendar year. 


§ 530.202 Definitions. 

In this subpart: Agency means an 
Executive agency, as defined in 5 U.S.C. 
105. 

Aggregate compensation means the 
total of— 

(1) Basic pay received as an employee 
of the executive branch or as an 
employee outside the executive branch 
to whom chapter 51 of title 5, United 
States Code, applies; 

(2) Locality-based comparability 
payments under 5 U.S.C. 5304 or interim 
geographic adjustments under section 
302 of the Federal Employees Pay 
Comparability Act of 1990 (Pub. L. 101- 
509); 

(3) Incentive awards and 
performance-based cash awards under 
chapters 45, 53, and 54 of title 5, United 
States Code; 

(4) Recruitment and relocation 
bonuses under 5 U.S.C. 5753; 

(5) Retention allowances under 5 
U.S.C. 5754; 

(6) Supervisory differentials under 5 
U.S.C. 5755; 

(7) Allowances and differentials under 
chapter 59 of title 5, United States Code; 

(8) Continuation of pay under 5 U.S.C. 
8118; 

(9) Other similar payments authorized 
under title 5, United States Code, 
excluding premium pay under chapter 55 
of that title and §§ 532.503, 532.507, and 
532.509 of this chapter (for prevailing 
rate employees); overtime pay under the 
Fair Labor Standards Act of 1938, as 
amended, and Part 551 of this chapter; 
and severance pay under 5 U.S.C. 5595; 
and 

(10) Back pay — 5 U.S.C. 5596 for 
any component(s) of aggregate 
compensation in paragraphs (1) through 
(9) of this definition allocable to any 
period of time during the calendar year 
in which back pay is paid. 

Basic pay means the total amount of 
pay received during any 1 calendar year 
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at the rate fixed by law or 
administrative action for the position 
held by an employee, including night 
and environmental differentials for 
prevailing rate employees under 5 U.S.C. 
5343(f) and § 532.511 of this part, 
respectively, but before any deductions 
and exclusive of additional pay of any 
other kind. 

Continuing payment means basic pay 
and any other form of pay included in 
an employee's aggregate compensation 
that is paid in the same manner and at 
the same time as basic pay, including, 
but not limited to, locality-based 
comparability payments or interim 
geographic adjustments, retention 
allowances, supervisory differentials, 
cost-of-living allowances, post 
differentials, remote worksite 
allowances, and physicians 
comparability allowances. 

Discretionary continuing payment 
means a continuing payment whose 
amount is not fixed in advance by law 
or regulation by virtue of the geographic 
location and/or pay system of the 
position held by an employee or the 
nature of work assigned to an employee 
and which an agency has discretion to 
pay or not to pay to a particular 
employee. 

Employee has the meaning given that 
term in 5 U.S.C. 2105. 

Lump-sum payment means an amount 
of pay included in an employee's 
aggregate compensation that is paid to 
an employee not in the same manner or 
at the same time as basic pay, including, 
but not limited to, incentive awards, 
performance awards, Senior Executive 
Service Presidential rank awards, 
recruitment and relocation bonuses, 
uniform allowances, and excess 
amounts paid under $530.204(a) of this 
part. 


§ 530.203 Administration of aggregate 
limitation on pay. 

(a) No executive branch employee (or 
General Schedule employee in the 
legislative or judicial branch) may 
receive any allowance, differential, 
bonus, award, or other similar cash 
payment under title 5, United States 
Code, in any calendar year to the extent 
such payment, in combination with the 
employee's basic pay (whether received 
under title 5 or otherwise), would cause 
the employee's aggregate compensation 
to exceed the rate payable for level I of 
the Executive Schedule on the last day 
of that calendar year. 

(b) The limitation described in 
paragraph (a) of this section applies to 
the total amount of aggregate 
compensation actually received by an 
employee during the calendar year, 
without regard to the period of service 


(if any) for which such compensation is 
received. 

(c) An agency may not authorize a 
discretionary continuing payment for an 
employee if or to the extent that such 
payment, when added to the annual rate 
of all other continuing payments to 
which the employee is then entitled, 
would cause the annual rate of all 
continuing payments to exceed the rate 
then payable for level I of the Executive 
Schedule. 

(d) At the time a lump-sum payment is 
made to an employee, the employee may 
not receive any portion of such payment 
that, when added to the annual rate of 
any continuing payments to which the 
employee is then entitled and any lump- 
sum payments the employee may have 
received earlier in the same calendar 
year, would exceed the rate then 
payable for level I of the Executive 
Schedule. Any portion of a lump-sum 
payment not payable under this 
paragraph shall become available for 
payment as provided in § 530.204 of this 
part. 

(e) Nondiscretionary continuing 
payments may not be discontinued or 
deferred for any period of time in order 
to make a lump-sum payment or 
discretionary continuing payment that 
would otherwise cause an employee's 
pay to exceed any of the limitations 
described in or established by this 
section. 

(f) If the annual rate of all 
nondiscretionary continuing payments 
to which an employee is entitled and 
any previously authorized physicians 
comparability allowance at any time 
exceeds the rate then in effect for level I 
of the Executive Schedule, the agency 
shall make such payments in the 
following order: basic pay; locality- 
based comparability payments or 
interim geographic adjustments; other 
nondiscretionary continuing payments, 
in chronological order of authorization; 
and any previously authorized 
physicians comparability allowance. 
Any portion of a nondiscretionary 
continuing payment or physicians 
comparability allowance not payable 
under this paragraph, as well as any 
other discretionary continuing payment 
authorized before the date on which this 
paragraph became applicable to the 
employee, shall become available for 
payment as provided in § 530.204 of this 
part. 


§ 530.204 Payment of excess amounts. 

(a) Except as provided in § 530.203(d) 
of this part or paragraph (c) of this 
section, amounts in excess of the 
limitations described in or established 
by § 530.203 of this part shall be paid to 
the employee in a lump sum at the 
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beginning of the following calendar 
year. The amount so paid shall be 
considered part of the employee's 
aggregate compensation for the new 
calendar year. 

(b) If an employee transfers to another 
agency or leaves the Federal service, the 
agency responsible for making the 
payment is the agency that employed 
the individual when the excess amount 
was created. 

(c) The following conditions permit 
payment of excess aggregate 
compensation without regard to the 
calendar year limitation: 

(1) If an employee dies, the excess 
amount is payable immediately as part 
of the settlement of accounts, in 
accordance with 5 U.S.C. 5582. 

(2) If an employee separates from the 
Federal service, the entire excess 
amount is payable following a 30-day 
break in service. If the individual is 
reemployed in the Federal service in the 
same calendar year as separation, any 
previous payment of an excess amount 
shall be considered part of that year's 
aggregate compensation for the purpose 
of applying the limitations described in 
§ 530.203 of this part for the remainder 
of the calendar year. 

(d) Compensation for employees 
outside the General Schedule in excess 
of the limitation described in paragraph 
(a) of this section attributable to the 
payment of a performance-based cash 
award under 5 U.S.C. 4505a(d), a 
recruitment or relocation bonus under 5 
U.S.C. 5753(e), or a retention allowance 
under 5 U.S.C. 5754(e) may not be paid 
to an employee under this section. 


§ 530.205 Records. 


Each agency shall maintain 
appropriate records to administer this 
subpart and shall transfer such records 
to any agency to which an employee 
may transfer and make such records 
available to any agency in which an 
employee may be reemployed during the 
same calendar year. 


PART 531—PAY UNDER THE 
GENERAL SCHEDULE 


3. The authority citation for part 531 is 
revised to read as follows: 
Authority: 5 U.S.C. 5115, 5338, and chapter 


54; E.O. 12748; subpart A issued under section 
529 of Public Law 101-509, 104 Stat. 1427, and 


_E.O. 12736; subpart B also issued under 5 


U.S.C. 5333({a) and 5402; subpart C also issued 
under 5 U.S.C. 5301 and 5335; subpart E also 
issued under 5 U.S.C. 5336. 


4. In subpart A, § 531.103(b) is 
amended by deleting the word “and” at 
the end of paragraph (b)(3), removing 
the period and replacing it with a 
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semicolon and inserting the word “and” 
at the end of paragraph (b)(4), and 
adding a new paragraph (b)(5) to read as 
follows: 


Subpart A—interim Geographic 
Adjustments 


* * * * * 


§ 531.103 Administration of adjusted rates 
of pay. 

(b) ze 

(5) Advances’in pay under subpart B 
of part 550 of this chapter. 


* * + * * 


PART 550—PAY ADMINISTRATION 
(GENERAL) 


5. Anew subpart B is added to read 
as follows: 


Subpart B—Advances in Pay 


Sec. 
550.201 
550.202 
550.203 
550.204 
550.205 
550.206 


Purpose. 

Definitions. 

Advances in pay. 

Agency procedures. 
Recovery of advances in pay. 
Waiver of repayment. 


Subpart B—Advances in Pay 


Authority: 5 U.S.C. 5524a; sec. 302 of the 
Federal Employees Pay Comparability Act of 
1990 (Pub. L. 101-509, 104 Stat. 1462); E.O. 
12748. 


§ 550.201 Purpose. 

This subpart provides regulations to 
implement 5 U.S.C. 5524a which 
provides that the head of each agency 
may make advance payments of basic 
pay, covering not more than 2 pay 
periods, to any individual who is newly 
appointed to.a position in the agency. 


§ 550.202 Definitions. 


In this subpart: Agency means an 
Executive agency, as defined in 5 U.S.C. 
105. 

Employee means an individual 
employed in or under an agency who is 
appointed to a position with a scheduled 
tour of duty. 

Head of agency means the head of an 
agency or an official who has been 
delegated the authority to act for the 
head of the agency in the matter 
concerned. 

Newly appointed means the first 
appointment, regardless of tenure, as an 
employee of the Federal Government or 
a new appointment following a break in 
service of at least 90 days. 

Offset or “setoff’ means repayment in 
installments of an advance in pay by 
payroll deductions or an administrative 
offset under subpart K of this part to 


collect a debt under 5 U.S.C. 5514 from 
an indebted Government employee. 

Pay period means the pay period 
established by an agency for an 
employee under 5 U.S.C. 5504. 

Rate of basic pay means the rate of 
pay fixed by law or administrative 
action for the position held by an 
employee, including annual premium 
pay for standby duty under 5 U.S.C. | 
5545(c)(1); night differential for 
prevailing rate employees under 5 U.S.C. 
5343(f); a special rate established under 
5 U.S.C. 5305, § 532.231 of this 
subchapter, or other legal authc. ity; and 
locality-based comparability payments 
under 5 U.S.C. 5304 or interim 
geographic adjustments under section 
302 of the Federal Employees Pay 
Comparability Act of 1990 (Pub. L. 101- 
509); but not including additional pay of 
any other kind. 


§ 550.203 Advances in pay. 

(a) The head of each agency may 
provide for the advance payment of 
basic pay, in one or more installments 
covering not more than 2 pay periods, to 
any individual who is newly appointed 
to a position in the agency. 

(b) The maximum amount of pay that 
may be advanced to an employee shall 
be based on the rate of basic pay to 
which the employee is entitled on the 
date of his or her new appointment with 
the agency, reduced by the amount of 
any applicable allotments or deductions 
from pay. 

(c) An advance in pay not be made to 
an employee before the date of the 
employee's appointment with the agency 
or after the employee has received his or 
her first regular pay check. 

(d) An advance in pay under this 
subpart may not be made to any 
employee when an agency expects to 
make an advance in pay to the same 
employee under 5 U.S.C. 5927 within 2 
pay periods after the employee's 
appointment. 


§ 550.204 Agency procedures. 

(a) Each agency shall establish 
written procedures governing advance 
payments. These procedures shall 
include— 

(1) Criteria to be considered before 
approval or denial of employee requests 
for advance payments; 

(2) Criteria to be considered before 
waiving all or part of advance 


.. payments; and 


(3) Processing and accounting 
procedures governing advance 
payments. 

(b) Before making an advance 
payment, an agency shall require. that 
the employee sign an agreement to 
repay to the Federal Government any 


amount for which repayment has not 
been waived by the agency head under 
§ 550.206 of this part. 

(c) Before making an advance 
payment, an agency shall provide the 
following information to the €mployee in 
writing: 

(1) A statement indicating how the 
advance in pay will be recovered from 
the employee by the Federal 
Government, either in installments 
under agency procedures for payroll 
deductions or by salary offset 
procedures under Subpart K of this part; 

(2) The total amount of the advance in 
pay, the total number of pay periods for 
repayment of the advance in pay, and 
the amount that will be deducted from 
the pay of the employee by payroll 
deductions or salary offset for each pay 
period; 

(3) A statement indicating that the 
employee may prepay all or part of the 
balance of the advance pay not yet 
repaid at any time before the money is 
due; 

(4) A statement indicating that the 
amount of the advance in pay not yet 
repaid by an employee or waived by the 
agency head is due and must be repaid 
by the employee if the employee 
transfers to another agency or the 
individual's employment with the 
agency is terminated for any reason; and 

(5) A statement indicating that any 
amount of the remaining balance of the 
advance in pay that has not been 
waived or repaid by the employee on 
transfer or termination for any reason 
must be recovered by salary offset 
under subpart K of this part and/or by 
such other method as is provided by 
law. 

(d) The head of an agency may 
establish procedures under which an 
employee is permitted to make 
allotments out of an advance in pay for 
such purposes as the head of the agency 
considers appropriate. 


§ 550.205 Recovery of advances in pay. 

(a) Unless repayment is waived in 
whole or in part under § 550.206 of this 
part, an agency shall recover an 
advance in pay by installments under 
agency procedures for payroll 
deductions or by salary offset 
procedures established under subpart K 
of this part. An employee may prepay all 
or part of the remaining balance of an 
advance in pay at any time before 
payments are due. 

(b) An agency shall establish a 
recovery period for each employee to 
repay.an advance in pay, but no agency 
may establish a recovery period of 
longer than 13 pay periods beginning on 
the date of appointment of the 
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employee, unless recovery is 
accomplished under subpart K of this 
pert and a longer period for recovery is 
necessary to avoid exceeding the 
limitation described in § 550.1104(i) of 
this part. 

(c) If an employee transfers to another 
agency or employment with an agency is 
terminated for any reason, the remaining 
balance of an advance in pay not yet 
repaid is due and must be repaid to the 
Federal Government unless repayment 
is waived in whole or in part under 
§ 550.206 of this part. 

(d) Any remaining balance of an 
advance in pay that has not been 
waived under § 550.206 of this part or 
repaid by an employée upon transfer or 
termination of employment must be 
recovered by an agency using 
procedures for salary offset under 
subpart K of this part and/or by such 
other method as is provided by law. 


§ 550.206 Waiver of repayment. 


The head of an agency may waive in 
whole or in part a right of recovery of an 
advance payment under 5 U.S.C. 5524a 
and this subpart if he or she determines 
that recovery would be against equity 
and good conscience or against the 
public interest under criteria established 
by the agency. 


PART 575—RECRUITMENT AND 
RELOCATION BONUSES; RETENTION 
ALLOWANCES; SUPERVISORY 

- DIFFERENTIALS 


6. A new part 575 is added to read as 
follows: 


PART 575—RECRUITMENT AND 
RELOCATION BONUSES; RETENTION 
ALLOWANCES; SUPERVISORY 
DIFFERENTIALS 


Subpart A—Recruitment Bonuses 


Sec. 

575.101 Purpose. 

575.102 Delegation of authority. 

575.103 Definitions. 

575.104 Agency recruitment bonus plans; 
higher level review and approval; and 
criteria for payment. 

575.105 Payment of recruitment bonus. 

575.106 Service agreement. 

575.107 Repayment of recruitment bonus. 

575.108 Internal evaluation. 

575.108 Records and reports. 


Subpart B—Relocation Bonuses 


Sec. 

575.201 Purpose. 

575.202 Delegation of authority. 

575.203 Definitions. 

575.204 Agency relocation bonus plans; 
higher level review and approval; and 
criteria for payment. 

575.205 Payment of relocation bonus. 

575.206 Service agreement. 


Sec. 

575.207 Repayment of relocation bonus. 
575.208 Internal evaluation. 

575.209 Records and reports. 


Subpart C—Retention Allowances 


Sec. 

575.301 
575.302 
575.303 


Purpose. 

Delegation of authority. 

Definitions. 

575.304 Conditions for payment. 

575.305 Agency retention allowance plans; 
higher level review and approval; and 
criteria for payment. 

575.306 Payment of retention allowance. 

575.307 Reduction or termination of 
retention allowance. 

575.308 Internal evaluation. 

575.309 Records and reports. 

Authority: 5 U.S.C. 1104{a){2), 5753, 5754, 

and 5755; EO. 12748. 


Subpart A—Recruitment Bonuses 


§ 575.101 Purpose. 


This subpart provides regulations to 
implement 5 U.S.C. 5753, which 
authorizes payment of a recruitment 
bonus of up to 25 percent of basic pay to 
a newly appointed employee or an 
individual to whom a written offer of 
employment has been made by the 
agency, provided there is a 
determination that, in the absence of 
such a bonus, difficulty would be 
encountered in filling the position with a 
high quality candidate. 


§ 575.162 Delegation of authority. 

(a) Except as provided in paragraph 
(b) of this section, the head of an agency 
may pay a recruitment bonus to an 
employee who is newly appointed to— 

(1) A General Schedule position paid 
under 5 U.S.C. 5332, including a position 
under the Performance Management and 
Recognition System established under 
chapter 54 of title 5, United States Code; 

(2) A senior-level or scientific or 
professional position paid under 5 U.S.C. 
5376; 

(3) A Senior Executive Service 
position paid under 5 U.S.C. 5383; 

(4) A position as a law enforcement 
officer within the meaning of 5 U.S.C. 
8331(20) or 8401(17); 

(5) A position under the Executive 
Schedule established under subchapter 
Il of chapter 53 of title 5, United States 
Code, or a position the rate of pay for 
which is fixed by law at a rate equal to 
a rate for the Executive Schedule; or 

(6) An executive branch position filled 
by Presidential appointment (with or 
without the advice and consent of the 
Senate). 

(b) The delegation of authority under 
paragraph (a) of this section shall not 
apply to the payment of a recruitment 
bonus to— 


(1) The head of an agency, including 
an agency headed by a collegial body 
composed of two or more individual 
members; or 

(2) An employee appointed to a 
position in the expectation of receiving 
an appointment as the head of an 
agency. 

(c) When OPM finds that an agency is 
not paying recruitment bonuses in 
conformance with the agency's 
recruitment bonus plan and the criteria 
established under § 575.104 of this part 
or otherwise determines that the agency 
is not using this authority selectively 
and judiciously, it may— 

(1) Direct the agency to revoke or 
suspend the authority granted to any 
organizational component of the agency 
and with respect to any category or 
categories of employees and require that 
prior approval be secured at 
headquarters level before paying a 
recruitment bonus to such employees; or 

(2) Revoke or suspend the authority 
granted to the head of the agency by: 
paragraph (a) of this section for all or 
any part of the agency and with respect 
to any category or categories of 
employees and require that prior OPM 
approval be secured before paying a 
recruitment bonus to such employees. 


§ 575.103 Definitions. 


In this subpart: Agency has the 
meaning given that term in 5 U.S.C. 5102. 

Commuting area means the 
geographic area that normally is 
considered one area for employment 
purposes. It includes any population: 
center (or two or more neighboring ones) 
and the surrounding localities where 
people live and reasonably can be 
expected to travel back and forth daily 
to work. 

Employee means an employee in or 
under an agency who is newly 
appointed without time limitation or for 
a minimum period of 2 years or more or 
an individual who has received a 
written offer of employment without 
time limitation or for a minimum period 
of 2 years or more. 

Head of agency means the head of an 
agency or an official who has been 
delegated the authority to act for the 
head of the agency in the matter 
concerned. 

Involuntarily separated refers to a 
separation initiated by an agency 
against the employee’s will and without 
his or her consent for reasons other than 
cause on charges of misconduct or 
delinquency. An involuntary separation 
includes a separation resu!ting from the 
employee's actual inability to do the 
work following genuine efforts to do so, 
but does not include a separation under 
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part 752 of this chapter or an equivalent 
procedure for reasons that involve 
culpable wrongdoing on the part of the 
employee. In addition, when an 
employee is separated because he or she 
declines to accept reassignment outside 
the commuting area, the separation is 
involuntary if the employee's position 
description or other written agreement 
does not provide for such reassignment. 
However, an employee's separation is 
not involuntary if, after such a written 
mobility agreement is added, the 
employee accepts one reassignment 
outside the commuting area, but 
subsequently declines another such 
reassignment. 

Newly appointed refers to the first 
appointment, regardless of tenure, as an 
employee of the Federal Government or 
an appointment following a break in 
service of at least 1 year. 

Rate of basic pay means the rate of 
pay fixed by law or administrative 
action for the position to which the 
employee is or will be newly appointed 
before deductions and exclusive of 
additional pay of any kind, such as 
locality-based comparability payments 
under 5 U.S.C. 5304 or interim 
geographic adjustments under section 
302 of the Federal Employees Pay 
Comparability Act of 1990 (Pub. L. 101-- 
509). 

Service agreement means a written 
agreement between an agency and a 
newly appointed employee under which 
the employee agrees to a specified 
period of employment of a minimum of 
12 months with the appointing agency in 
return for payment of a recruitment 
bonus. 


§ 575.104 Agency recruitment bonus 
plans; higher level review and approval; and 
criteria for payment. 

(a) Agency recruitment bonus plans. 
(1) Before paying a recruitment bonus 
under this subpart, the head of an 
agency shall establish a recruitment 
bonus plan. 

(2) A recruitment bonus plan shall 
include the following elements: 

(i) The designation of officials with 
authority to review and approve 
payment of recruitment bonuses; 

(ii) Criteria that must be met or 
considered in authorizing bonuses, 
including criteria for determining the 
amount of a bonus; 

(iii) Procedures for paying bonuses; 

(iv) Requirements for service 
agreements; and 

(v) Documentation and recordkeeping 
requirements sufficient to allow 
reconstruction of the action. 

(b) Higher level review and approval. 
(1) Except as provided in paragraph 
(b)(2) of this section, each determination 


to pay a recruitment bonus, including 
the amount of such bonus, shall be 
reviewed and approved by an official of 
the agency who is at a higher level than 
the official who made the initial 
decision, unless there is no official at a 
higher level in the agency. 

(2) When necessary to make a timely 
offer of employment, a higher level 
official may establish criteria in 
advance based on identification of 
qualifications typically possessed by 
high quality candidates for a specific 
position or other similar positions and 
authorize the recommending official to 
offer a recruitment bonus (in an amount 
within a pre-established range) to any 
high quality candidate without further 
review or approval. 

(c) Criteria for payment. (1) Each 
bonus paid under this subpart shall be 
based on a written determination that, 
in the absence of such a bonus, the 
agency would encounter difficulty in 
filling the position with a high quality 
candidate. Each such determination 
shall be made before the employee 
actually enters on duty in the position 
for which he or she has recruited. In 
determining which employee may 
receive a recruitment bonus, an agency 
may target groups of positions that have 
been difficult to fill in the past or that 
may be difficult to fill in the future. 
However, any determination to pay a 
bonus shall be made on a case-by-case 
basis for each employee. 

(2) In determining whether a 
recruitment bonus should be paid and in 
determining the amount of any such 
payment, an agency shall conside. the 
following factors, as applicable in the 
case at hand: 

(i) The success of recent efforts to 
recruit high quality candidates for 
similar positions, including indicators 
such as offer acceptance rates, the 
proportion of positions filled, and the 
length of time required to fill similar 
positions; 

(ii) Recent turnover in similar 
positions; 

(iii) Labor-market factors that may 
affect the ability of the agency to recruit 
high quality candidates for similar 
positions now or in the future; 

(iv) Special qualifications needed for 
the position; and 

(v) The practicality of using the 
superior qualifications appointment 
authority provided by 5 U.S.C. 5333 and 
§ 531.203(b) of this chapter alone or in 
combination with a recruitment bonus. 


§ 575.105 Payment of recruitment bonus. 
A recruitment bonus shall be 
calculated as a percentage of the 
employee's rate of basic pay (not to 
exceed 25 percent) and paid as a lump 
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sum. It shall not be considered part of 
an employee's rate of basic pay for any 
purpose. 


§ 575.106 Service agreement. 


(a) Before a recruitment bonus may be 
paid, an agency shall require that the 
employee sign a written service 
agreement to complete a specified 
number of months of employment with 
the agency. 

(b) The minimum period of 
employment to be established under a 
service agreement for a recruitment 
bonus shall be 12 months. 


§ 575.107 Repayment of recruitment 
bonus. 


(a) Except as provided in paragraph 
(d) of this section, an employee who 
fails to complete the period of 
employment established under a service 
agreement shall be indebted to the 
Federal Government and shall repay the 
recruitment bonus on a pro rata basis. 
The amount to be repaid shall be 
determined by providing credit for each 
full month of employment completed by 
the employee under the service 
agreement. 

(b) Failure to complete the period of 
employment established under a service 
agreement occurs when the employee's 
service with the appointing agency 
terminates before the employee 
completes the period of employment 
specified in the service agreement. 

(c) Amounts owed by an employee 
under paragraph (a) of this section shall 
be recovered from the employee under 
the agency’s regulations for collection 
by offset from an indebted Government 
employee under 5 U.S.C. 5514 and 
Subpart K of Part 550 of this chapter. 

(d) Paragraph (a) of this section does 
not apply when an employee fails to 
complete a period of employment 
established under a service agreement 
because the employee is involuntarily 
separated. 

(e) A right of recovery of an 
employee’s debt under 5 U.S.C. 5514 
may be waived in whole or in part by 
the head of the agency if he or she 
determines that recovery would be 
against equity and good conscience or 
against the public interest. 


§ 575.108 Internal evaluation. 


(a) Each agency shall evaluate the use 
of recruitment bonuses to ensure that its 
recruitment bonus plan conforms to the 
requirements established under this 
subpart and that the payment of 
recruitment bonuses conforms to the 
criteria established under this subpart. 

(b) Before January ist of each year, 
each agency shall prepare a written 





report on its use of recruitment bonuses 
during the previous fiscal year. Each 
report shall include the number of 
employees to whom a recruitment bonus 
was offered during the fiscal year, the 
percentage of salary offered, the number 
of employees who accepted the offer of 
a recruitment bonus during the fiscal 
year, and an evaluation of the overall 
effect of the payment of recruitment 
bonuses on the ability of the agency to 
fill key positions with high quality 
candidates. Each agency shall make its 
annual report available for review upon 
request by OPM. 


§ 575.109 Records and reports. 


(a) Each agency shall keep a record of 
each determination required by 
§ 575.104(c) of this part and make such 
records available for review upon 
request by OPM. Each agency shall 
promptly submit a report of each such 
determination as a part of its regular 
submission to OPM's Central Personnel 
Data File. 

(b) So that OPM can evaluate 
agencies’ use of this authority and 
provide the Congress and others with 
information regarding the use of 
recruitment bonuses, each agency shall 
maintain such other records and submit 
to OPM such other reports and data as 
OPM shall require. 


Subpart B—Relocation Bonuses 


$ 575.201 Purpose. 

This subpart provides regulations to 
implement 5 U.S.C. 5753, which 
authorizes payment of a relocation 
bonus of up to 25 percent of basic pay to 
an employee who must relocate to 
accept a position in a different 
commuting area, provided there is a 
determination that, in the absence of 
such a bonus, difficulty would be 
encountered in filling the position with a 
high quality candidate. 


§ 575.202 Delegation of authority. 

(a) Except as provided in paragraph 
(b) of this section, the head of an agency 
may pay a relocation bonus to an 
employee appointed to— 

(1) A General Schedule position paid 
under 5 U.S.C. 5332, including a position 
under the Performance Management and 
Recognition System established under 
chapter 54 of title 5, United States Code; 

(2) A senior-level or scientific or 
professional position paid under 5 U.S.C. 
5376; 

(3) A Senior Executive Service 
position paid under § U.S.C. 5383; 

(4) A position as a law enforcement 
otficer within the meaning of 5 U.S.C. 
8331(20) or 8401(17); 


(5) A position under the Executive 
Schedule established under subchapter 
Il of chapter 53 of title 5, United States 
Code, or a position the rate of pay for 
which is fixed by law at a rate equal to 
a rate for the Executive Schedule; or 

(6) An executive branch position filled 
by Presidential appointment (with or 
without the advice and consent of the 
Senate). 

(b) The delegation of authority under 
paragraph (a) of this section shall not 
apply to the payment of a relocation 
bonus to— 

(1) The head of an agency, including 
an agency headed by a collegial body 
composed of two or more individual 
members; or 

(2) An employee appointed to a 
position in the expectation of receiving 
an appointment as the head of an 
agency. 

(c) When OPM finds that an agency is 
not paying relocation bonuses in 
conformance with the agency's 
relocation bonus plan and the criteria 
established under § 575.204 of this part 
or otherwise determines that the agency 
is not using this authority selectively 
and judiciously, it may— 

(1) Direct the agency to revoke or 
suspend the authority.granted to any 
organizational component of the agency 
and with respect to any category or 
categories of employees and require that 
prior approval be secured at 
headquarters level before paying a 
relocation bonus to such employees; or 

(2) Revoke or suspend the authority 


' granted to the head of the agency by 


paragraph (a) of this section for all or 
any part of the agency and with respect 
to any category or categories of 
employees and require that prior OPM 
approval be secured before paying a 
relocation vonus to such employees. 


§ 575.203 Definitions. 

In this subpart: Agency has the 
meaning given that term in 5 U.S.C. 5102. 

Commuting area means the 
geographic area that normally is 
considered one area for employment 
purposes. It includes any population 
center (or two or more neighboring ones) 
and the surrounding localities where 
people live and reasonably can be 
expected to travel back and forth daily 
to work. 

Employee means an employee in or 
under an agency who is appointed 
without a break in service and without 
time limitation to a position in a 
different commuting area or who is 
serving under an appointment without 
time limitation and whose duty station 
is changed temporarily to a different 
commuting area. 
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Head of agency means the head of an 
agency or an official who has been 
delegated the authority to act for the 
head of the agency in the matter 
concerned. 

Involuntarily separated refers to a 
separation initiated by an agency 
against the employee's will and without 
his or her consent for reasons other than 
cause on charges of misconduct or 
delinquency. An involuntary separation 
includes a separation resulting from the 
employee's actual inability to do the 
work following genuine efforts to do so, 
but does not include a separation under 
part 752 of this chapter or an equivalent 
procedure for reasons that involve 
culpable wrongdoing on the part of the 
employee. In addition, when an 
employee is separated because he or she 
declines to accept assignment outside 
the commuting area, the separation is 
involuntary if the employee's position 
description or other written agreement 
does not provide for such reassignment. 
However, an employee's separation is 
not involuntary if, after such a written 
mobility agreement is added, the 
employee accepts one reassi: nt 
outside the commuting area, but 
subsequently declines another such 
reassignment. 

- Rate of basic pay means the rate of 
pay fixed by law or administrative 
action for the position to which the 
employee is being relocated, before . 
deductions and exclusive of additional 
pay of any kind, such as locality-based 
comparability payments under 5 U.S.C. 
5304 or interim geographic adjustments 
under section 302 of the Federal 
Employees Pay Comparability Act of 
1990 (Pub. L. 101-509). 

Service agreement means a written 
agreement between an agency and an 
employee under which the employee 
agrees to a specified period of 
employment of a minimum of 12 months 
with the agency at the new duty station 
to which relocated in return for payment 
of a relocation bonus. 


§ 575.204 Agency relocation bonus plans; 
higher level review and approval; and 
criteria for payment. 

(a) Agency relocation bonus plans. (1) 
Before paying a relocation bonus under 
this subpart, the head of an agency shall 
establish a relocation bonus plan. 

(2) A relocation bonus plan shall 
include the following elements: 

(i) The designation of officials with 
authority to review and approve 
payment of relocation bonuses; 

(ii) Criteria that must be met or 
considered in authorizing bonuses, 
including criteria for determining the 
size of a bonus; 





(iii) Procedures for paying bonuses; 
{iv) es mora ag for service 


ts; 
(v) Documentation and 
requirements sufficient to allow 
reconstruction of the action. 

(b) Higher level review and approval. 
Each determination to pay a relocation 
bonus, including the amount of such 
bonus, shall be reviewed and approved 
by an official of an agency who is at a 
higher level than the official who made 
the initial decision, unless there is no 
official at a i. level in the agency. 

(c) Criteria for payment. (1) Each 
bonus paid under this subpart shall be 
based on a written determination that, 
in the absence of such a bonus, the 
agency would encounter difficulty in 
filling the position with a high quality 
candidate. Each such determination 
shall be made before the employee 
actually enters on duty in the position to 
which he or she was relocated. In 
determining which employee may 
receive a relocation bonus, an agency 
may target groups of positions that have 
been difficult to fill in the past or that 
may be difficult to fill in the future. 
However, any determination to pay a 
bonus shall be made on a case-by-case 
basis for each employee. 

(2) In determining whether a 
relocation bonus should be paid and in 
determining the amount of any such 
payment, an agency shall consider the 
following factors, as applicable in the 
case at hand: 

(i) The success of recent efforts to 
recruit high quality candidates for 
similar positions, including indicators 
such as offer acceptance rates, the 
proportion of positions filled, and the 
length of time required to fill similar 
positions; ; 

(ii) Recent turnover in similar 
positions; 

(iii) Labor-market factors that may 
affect the ability of the agency to recruit 
high quality candidates for similar 
positions now or in the future; and 

(iv) Special qualifications needed for 
the position. : 


§ 575.205 Payment of relocation bonus. 

(a) A relocation bonus shall be 
calculated as a percentage of the 
employee's rate of basic pay and paid as 
a lump sum. Except as provided in 
paragraph (b) of this section, the amount 
of a relocation bonus may not exceed 25 
percent of the employee's rate of basic 
pay. It shall not be considered part of an 
employee's rate of basic pay for any 
purpose. 

(b) In the case of a law enforcement 
officer within the meaning of 5 U.S.C. 
8331(20) or 8401(17) with respect to 
whom the provisions of chapter 51 of 


a 


title 5, United States Code, apply, the 
amount of a relocation bonus may not 
exceed the greater of $15,000 or 25 
percent of the officer’s rate of basic pay. 


§ 575.206 Service agreement. 


(a) Before a relocation bonus may be 
paid, an agency shall require that the 
employee sign a written service 
agreement to complete a specified 
number of months of employment with 
the agency at the new duty station. 

(b) Except as provided in paragraph 
(c) of this section, the minimum period 
of employment to be established under a 
service agreement for a relocation bonus 
shall be 12 months. 

(c) In the case of a temporary change 
in duty station for less than 12 months, a 
service agreement may provide for a 
shorter minimum period of employment. 
Any determination made under this 
paragraph shall be documented in 
writing and shall include a description 
of the reasons for the determination. 


§ 575.207 Repayment of relocation bonus. 

(a) Except as provided in paragraph 
(d) of this section, an employee who 
fails to complete the period of 
employment established under a service 
agreement shall be indebted to the 
Federal Government and shall repay the 
relocation bonus on a pro rata basis. 
The amount to be repaid shall be 
determined by providing credit for each 
full month of employment completed by 
the employee under the service 
agreement. 

(b) Failure to complete the period of 
employment established under a service 
agreement occurs when the employee's 
service with the agency at the new duty 
station terminates before the employee 
completes the period of employment 
specified in the service agreement. 

(c) Amounts owed by an employee 
under paragraph (a) of this section shall 
be recovered from the employee under 
the agency's regulations for collection 
by offset from an indebted Government 
employee under 5 U.S.C. 5514 and 
subpart K of part 550 of this chapter. 

(d) Paragraph (a) of this section does 
not apply when an employee fails to 
complete the period of employment 
established under a service agreement 
because the employee is involuntarily 
separated or because of a written 
determination by the head of the agency 
that it is necessary to relocate the 
employee to a position in a different 
commuting area. 

(e) A right of recovery of an 
employee's debt under 5 U.S.C. 5514 
may be waived in whole or in part by 
the head of the agency if he or she 
determines that recovery would be 
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against equity and good conscience or 
against the public interest. 


§ 575.208 internal evaluation. 


(a) Each agency shall evaluate the use 
of relocation bonuses to ensure that its 
relocation bonus plan conforms to the 
requirements established under this 
subpart and that the payment of 
relocation bonuses conforms to the 
criteria established under this subpart. 

(b) Before January ist of each year, 
each agency shall prepare a written 
report on its use of relocation bonuses 
during the previous fiscal year. Each 
report shall include the number of 
employees who received a relocation 
bonus during the fiscal year, the 
percentage of salary received by each 
employee, and an evaluation of the 
overall effect of the payment of 
relocation bonuses on the ability of the 
agency to fill key positions with high 
quality candidates and foster geographic 
mobility among high quality candidates 
within the agency. Each agency shall 
make its annual report available for 
review upon request by OPM. 


§ 575.209 Records and reports. 


(a) Each agency shall keep a record of 
each determination requi 
§ 575.204(c) of this part and make such 
records available for review upon 
request by OPM. Each agency shall 
promptly submit a report of each such 
determination as a part of its regular 
submission to OPM’s Central Personnel 
Data File. ; 


(b) So that OPM can evaluate 
agencies’ use of this authority and 
provide the Congress and others with 
information regarding the use of 
relocation bonuses, each agency shall 
maintain such other records and submit 
to OPM such other reports and data as 
OPM shall require. 


Subpart C—Retention Allowances. 


§ 575.301 Purpose. 

This subpart provides regulations to 
implement 5 U.S.C. 5754, which 
authorizes payment of a retention 
allowance of up to 25 percent of basic 
pay to a current employee if the 
unusually high or unique qualifications 
of the employee or a special need of the 
agency for the employee's services 
makes it essential to retain the 
employee, and the agency determines 
that the employee would be likely to 
leave in the absence of a retention 
allowance. 


§ 575.302 Delegation of authority. 
(a) Except as provided in paragraph 
(b) of this section, the head of an agency 





may pay a retention allowance to an 
employee who holds— 

(1) A General Schedule position paid 
under 5 U.S.C. 5332, including a position 
under the Performance Management and 
Recognition System established under 
chapter 54 of title 5, United States Code; 

(2) A senior-level or scientific or 
professional position paid under 5 U.S.C. 
5376; 

(3) A Senior Executive Service 
position paid under 5 U.S.C. 5383; 

(4) A position as a law enforcement 
officer within the meaning of 5 U.S.C. 
8331(20) or 8401(17); 

(5) A position under the Executive 
Schedule established under subchapter 
II of chapter 53 of title 5, United States 
Code, or a position the rate of pay for 
which is fixed by law at a rate equal to 
a rate for the Executive Schedule; or 

(6) An executive branch position filled 
by Presidential appointment (with or 
without the advice and consent of the 
Senate). 

(b) The delegation of authority under 
paragraph (a) of this section shall not 
apply to the payment of a retention 
allowance to the head of an agency, 
including an agency headed by a 
collegial body composed of two or more 
individual members. 

(c) When OPM finds that an agency is 
not paying recruitment bonuses in 
conformance with the agency’s retention 
allowance plan and the criteria 
established under § 575.305 of this part 
or otherwise determines that the agency 
is not using this authority selectively 
and judiciously, it may— 

(1) Direct the agency to revoke or 
suspend the authority granted to any 
organizational component of the agency 
and with respect to any category or 
categories of employees and require that 
prior approval be secured at 
headquarters level before paying a 
retention allowance to such employees; 
or 

(2) Revoke or suspend the authority 
granted to the the head of the agency by 
paragraph (a) of this section for all or 
any part of the agency and with respect 
to any category or categories of 
employees and require that prior OPM 
approval be secured before paying a 
retention allowance to such employees. 


§ 575.303 Definitions. 
In this subpart: AGENCY has the 
meaning given that term in 5 U.S.C. 5102. 
Employee means an employee in or 
under an agency who is serving under 
an appointment without time limitation. 

Head of agency means the head of an 
agency or an official who has been 
delegated the authority to act for the 
head of the agency in the matter 
concerned 


Rate of basic pay means the rate of 
pay fixed by law or administrative 
action for the position held by an 
employee, before deductions and 
exclusive of additional pay of any kind, 
such as locality-based comparability 
payments under 5 U.S.C. 5304 or interim 
geographic adjustments under section 
302 of the Federal Employees Pay 
Comparability Act of 1990 (Pub. L. 101- 
508). 


§ 575.304 Conditions for payment. 

(a) An agency may pay a retention 
allowance to an employee only if the 
employee has completed 1 year of 
continuous service with the agency 
immediately prior to such payment, if 
applicable, a period of employment 
established under the service agreement 
required for payment of a recruitment 
bonus under Subpart A of this part or a 
relocation bonus under Subpart B of this 
part, whichever occurs later. 

(b) An agency may pay a retention 
allowance to an employee only if the 
employee is likely to leave the Federal 
service for employment outside the 
executive, legislative, or judicial branch 
of the Federal Government. 

(c) An agency may not pay a retention 
allowance to an employee who is likely 
to leave his or her position for 
employment in the executive, legislative, 
or judicial branch of the Federal 
Government, whether in the same or a 
different agency. 


§ 575.305 Agency retention allowance 
plans; higher level review and approval; and 
criteria for payment. 

(a) Agency retention allowance plans. 
(1) Before paying a retention allowance 
under this subpart, the head of an 
agency shall establish a retention 
allowance plan. 

(2) A retention allowance plan shall 
include the following elements: 
(i) The designation of officials with 
authority to review and approve 
payment of retention allowances; 

(ii) Criteria that must be met or 
considered in authorizing allowances, 
including criteria for determining the 
size of an allowance; 

cit Procedures for paying allowance; 
an 

(iv) Documentation and recordkeeping 
requirements sufficient to allow 
reconstruction of the action. 

(b) Higher level review and approval. 
Each determination to pay a retention 
allowance, including the amount of such 
allowance, shall be reviewed and 
approved by an official of an agency -- 
who is at a higher level than the official 
who made the initial decision, unless 
there is no official at a higher level in 
the agency. 
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(c) Criteria for payment. (1) Each 
allowance paid under this subpart shall 
be based on a written determination 
that the unusually high or unique 
qualifications of the employee or a 
special need of the agency for the 
employee's services makes it essential 
to retain the employee and that, in the 
absence of such an allowance, the 
employee would be likely to leave the 
Federal service for employment outside 
the executive, legislative, or judicial 
branch of the Federal Government. 

(2) The determination required by 
paragraph (c)(1) of this section shall be 
based on a written description of the 
extent to which the employee's 
departure would affect the agency's 
ability to carry out an activity or 
perform a function that is deemed 
essential to the agency's mission. 

(3) In determining whether a retention 
allowance should be paid and in 
determining the amount of any such 
payment, an agency shall consider the 
following factors, as applicable in the 
case at hand: 

(i) The success of recent efforts to 
recruit candidates and retain employees 
with qualifications similar to those 
possessed by the employee for positions 
similar to the position held by the 
employee; and 

(ii) The availability in the labor 
market of candidates for employment 
who, with minimal training or disruption 
of service to the public, could perform 
the full range of duties and 
responsibilities assigned to the position 
held by the employee. 


§ 575.306 Payment of retention allowance. 


(a) A retention allowance shall be 
calculated as a percentage of the 
employee's rate of basic pay (not to 
exceed 25 percent) and paid in the same 
manner and at the same time as basic 
pay—i.e., the allowance shall be paid at 
an hourly rate for each hour during 
which the employee receives basic pay. 
It shall not be considered part of an 
employee’s rate of basic pay for any 
purpose. 

(b) The head of an agency may not 
authorize a retention allowance for an 
employee if or to the extent that such an 
allowance, when added to the annual 
rate of all other continuing payments (as 
defined in § 530.202 of this part) to 
which the employee is then entitled, 
would cause the annual rate of all 
continuing payments to exceed the rate 
then payuble for level I of the Executive 
Schedule. 

(c) Except as provided in § 575.307(a) 
of this part, an agency may continue 
payment of a retention allowance as 
long as the conditions giving rise to the 
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original determination to pay the 
allowance still exist. However, at least 
annually, each determination to pay an 
allowance shall be reviewed by the 
agency to determine whether the 
payment is still warranted, and this 
determination shall be certified in 
writing by the approving official. 


§ 575.307 Reduction or termination of 
retention allowance. 

(a) At the time of an increase in one or 
more nondiscretionary continuing 
payments to an employee, the agency 
shall reduce the amount of a retention 
allowance to the extent necessary to 
ensure that the annual rate of all 
continuing payments (as defined in 
§ 530.202 of this part) to which the 
employee is then entitled does not 
exceed the rate then payable for level I 
of the Executive Schedule. 

(b) The head of an agency may reduce 
or terminate payment of a retention 
allowance when it determines that— 

(1) A lesser amount (or none at all) 
would be sufficient to retain the 
employee; 

(2) Labor-market factors make it more 
likely. (or reasonably likely) to recruit a 
candidate with qualifications similar to 
those possessed by the employee; 

(3) The agency's need for the services 
of the employee has been reduced to a 
level that makes it unnecessary to 
continue payment at the level originally 
approved (or at all); or 

(4) Budgetary considerations make it 
difficult to continue payment at the level 
originally approved (or at all). 

(c) The reduction or termination of a 
retention allowance may not be 
appealed. However, the preceding 
sentence shall not be construed to 
extinguish or lessen any right or remedy 
under subchapter II of chapter 12 of title 
5, United States Code, or any of the laws 
referred to in 5 U.S.C. 2302(d). 


§ 575.308 Internal evaluation. 


(a) Each agency shall evaluate the use 
of retention allowances to ensure that 
its retention allowance plan conforms to 
the requirements established under this 
subpart and that the payment of 
retention allowances conforms to the 
criteria established under this subpart. 

(b) Before January 1st of each year, 
each agency shall prepare a written 
report on its use of retention allowances 
during the previous fiscal year. Each 
report shall include the number of 
employees who received a retention 
allowance during the fiscal year, the 
percentage of salary received by each 
employee, and an evaluation of the 
overall effect of the payment of 
retention allowances on the ability of 
the agency to retain high quality 


employees in key positions. Each agency 
shall make its annual report available 
for review upon request by OPM. 


§ 575.309 Records and reports. 


(a) Each agency shall keep a record of 
each determination required by section 
575.305(c) of this part and make such 
records available for review upon 
request by OPM. Each agency shall 
promptly submit a report of each such 
determination as a part of its regular 
submission to OPM's Central Personne! 
Data File. 

(b) So that OPM can evaluate 
agencies’ use of this authority and 
provide the Congress and others with 
information regarding the use of 
retention allowances, each agency shall 
maintain such other records and submit 
to OPM such other reports and data as 
OPM shall require. 


[FR Doc. 91-7263 Filed 3-27-91; 8:45 am] 
BILLING CODE 6325-01-M 


DEPARTMENT OF AGRICULTURE 
Food and Nutrition Service 


7 CFR Parts 271, 272, 273, 274, 275, 
276, 277, 278, 279, 280, 281, 282, 283, 
284, and 285 


[Amdt. No. 330] 


Food Stamp Program; Food Stamp 
Application and income Exclusion 
Provisions of the 1990 Farm Bill 


AGENCY: Food and Nutrition Service, 
USDA. 


ACTION: Interim Rule with request for 
comments. 


SUMMARY: This action amends Food 
Stamp Program (FSP) regulations to 
implement several provisions of the 
Mickey Leland Memorial Domestic 
Hunger Relief Act (Title XVII, Pub. L. 
101-624, enacted November 28, 1990.) 
These provisions simplify FSP 
application requirements and exclude 
certain public assistance (PA) clothing 
allowances and general assistance (GA) 
vendor payments from being counted as 
income. 

DATES: The provisions of this action are 
effective and must be implemented on 
August 1, 1991. Comments must be 
received on or before June 26, 1991, to be 
assured of consideration. 

ADDRESSES: Comments should be 
submitted to Judith M. Seymour, 
Supervisor, Eligibility and Certification 
Regulations Section, Certification Policy 
Branch, Program Development Division, 
Food Stamp Program, Food and 


, Nutrition Service, USDA, 3101 Park 


Center Drive, Alexandria, Virginia 
22302. All written comments will be 
open to public inspection during regular 
business hours (8:30 a.m. to 5:00 p.m., 
Monday through Friday) at 3101 Park 
Center Drive, Alexandria, Virginia, 
Room 706. 


FOR FURTHER INFORMATION CONTACT: 
Judith M. Seymour at the above address, 
telephone (703) 756-3496. 


SUPPLEMENTARY INFORMATION: 
Classification 
Executive Order 12291 


This rule has been reviewed under 
Executive Order 12291 and the Secretary 
of Agriculture’s Memorandum No. 1512- 
1. The Department has classified this 
action as nonmajor. The rule's effect on 
the economy will be less than $100 
million, and it will have no effect on 
costs or prices. Competition, 
employment, investment, productivity, 
and innovation will remain unaffected. 
There will be no effect on the ability of 
United States-based enterprises to 
compete with foreign-based enterprises. 


Executive Order 12372 


The Food Stamp Program is listed in 
the Catalog of Federal Domestic 
Assistance under No. 10.551. For the 
reasons set forth in the final rule and 
related Notice of 7 CFR part 3015, 
subpart V (48 FR 29115, June 24, 1983), 
this Program is excluded from the scope 
of Executive Order 12372, which 
requires intergovernmental consultation 
with State and local officials. 


Regulatory Flexibility Act 


This action has been reviewed in 
relation to the requirements of the 
Regulatory Flexibility Act of 1980 (Pub. 
L. 96-354, 94 Stat. 1164, September 19, 
1980). Betty Jo Nelsen, Administrator of 
the Food and Nutrition Service (FNS), 
has certified that this rule does not have 
a significant economic impact on a 
substantial number of small entities. The 
requirements will affect food stamp 
applicants and recipients and the State 
and local agencies that administer the 
Program. The application process will be 
simplified, and some currently 
participating households will realize an 
increase in Program benefits. 


Paperwork Reduction Act 


The requirement of the Immigration 
Reform and Control Act of 1986 (Pub. L. 
99-603) that applicants for food stamps 
attest to their alien or citizenship status 
was implemented in regulations issued 
October 7, 1988 (53 FR 39433). At that 
time, the Office of Management and 
Budget (OMB) approved the signature 
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requirement under the provisions of the 
Paperwork Reduction Act of 1980 (Pub. 
L. 96-511) under OMB No. 0584-0064. 
Therefore, changes required to be made 
in the food stamp application as a result 
of the provisions in 7 CFR 273.2(b) of 
this action do not significantly alter the 
methodologies used to determine the 
burden estimates currently approved for 
the application under OMB No. 0584— 
0064. 


Public Participation and Effective Date 


The provisions of this rulemaking are 
required to be effective and 
implemented on the earlier of (a) August 
1, 1991 or (b) the first day of the month 
beginning 120 days after publication. 
Pub. L. 101-624 requires that regulations 
implementing these provisions be 
promulgated not later than April 1, 1991. 
Prior notice and comment rulemaking 
procedures cannot be completed before 
the statutory deadline for the 
publication of regulations for the 
provisions contained in this action. For 
this reason, Betty Jo Nelsen, 
Administrator of FNS, has determined, 
pursuant to 5 U.S.C. 553, that public 
comment on this rulemaking prior to 
implementation is impracticable. 
However, because the Department 
believes that the administration of the 
rule may be improved by public 
comment, comments are solicited on this 
rule for 90 days. All comments will be 
analyzed, and any appropriate changes 
to the rule will be incorporated in the 
subsequent publication of a final rule. 


Background 


The Mickey Leland Memorial 
Domestic Hunger Relief Act (Pub. L. 
101-624, 104 Stat. 3783, November 28, 
1990) (Leland Act) made a number of 
changes in the Food Stamp Act of 1977 
(7 U.S.C. 2011 et seq.). This interim 
rulemaking pertains to provisions of the 
Leland Act which simplify application 
requirements, exclude GA vendor 
payments from income if no payments 
are made in cash, and exclude annual 
clothing allowances from consideration 
as income. 

These provisions are discussed below. 


Food Stamp Program Application 
Requirements—7 CFR 273.2(b) 


Section 121(a) of the Immigration 
Reform and Control Act of 1986 (IRCA) 
(Pub. L. 99-603) amended the Social 
Security Act to require that each 
household member attest to his or her 
alien or citizenship status, under penalty 
of perjury, as a condition of eligibility 
for food stamps. Current regulations at 7 
CFR 273.2(b)(1)(iv) contain this 
requirement. A provision at 7 CFR 
273.2(b) already required that one adult 


household member sign a statement 
certifying the truth of the information in 
the application, under penalty of 
perjury. The IRCA requirement that 
each adult sign the alien/citizenship 
declaration was burdensome for both 
State agencies and applicants. 
Therefore, section 1736 of the Leland 
Act amends section 11(e) of the Food 
Stamp Act to provide that one adult 
representative of the household may 
attest, under penalty of perjury, to the 
truth of the information in the 
application, including information 
indicating that all members are citizens 
or aliens eligible for participation under 
the alien provisions of the Food Stamp 
Act. Accordingly, this rulemaking 
amends 7 CFR 273.2(b) to remove the 
requirement that each household 
member attest to his or her citizenship 
or alien status. Conforming amendments 
are being made to 7 CFR 273.1(b)(2)(viii) 
and 7 CFR 273.11(c) to remove 
references to individuals who fail to 
attest to their alien or citizenship status. 
Consistent with this, the Department 
will be modifying the food stamp 
application, Form FNS-385, to remove 
the multiple signature blocks, and State 
agencies will modify their application 
forms accordingly. 


Exclusion of General Assistance 
Payments When No Cash Payments 
May Be Made—7 CFR 273.9(c)(1) 


Section 5(k)(2) of the Food Stamp Act 
of 1977, as amended, and 7 CFR 
273.9(c)(1)(ii) require that a State or 
local PA or GA payment made to a third 
party on behalf of a household shall be 
considered money payable directly to 
the household unless the payment is for 
medical assistance, child care 
assistance, energy assistance from an 
approved program, housing assistance 
provided by a State or local housing 
authority, housing assistance to 
households in certain temporary 
housing, or emergency assistance for 
migrant or seasonal farmworker 
households while the household is in the 
job stream. Section 1722 of the Leland 
Act amends section 5(k)(2) of the Food 
Stamp Act to add an income exclusion 
for vendor payments provided under a 
State or local GA program, or another 
local basic assistance program 
comparable to GA if, under State law, 
no assistance under the program may be 
provided directly to the household in the 
form of a cash payment. The payment 
may not be excluded if the prohibition 
against a cash payment is included only 
in local law. 

This rulemaking amends 7 CFR 
273.9(c)(1)(ii) to provide that vendor 
payments paid by GA or comparable 
programs are not counted as income if 


under State law no cash assistance may 
be provided under the program. 


Exclusion of Annual Clothing 
Allowances—7 CFR 273.9(c) 


Section 5(d)(5) of the Food Stamp Act 
excludes from consideration as income 
reimbursements that do not exceed 
expenses actually incurred and that do 
not represent a gain or benefit to the 
household. Regulations at 7 CFR 
273.9(c)(5) provide that payments for 
normal household living expenses, 
including clothing, are considered a gain 
or benefit and are not excluded as 
reimbursements. Under current policy, 
annual clothing allowances paid in cash 
are counted as income because there is 
no specific income exclusion in current 
rules that would allow excluding the 
payments. Annual PA and GA clothing 
allowances provided to households in 
the form of vendor payments that 
cannot be redeemed for cash are 
excluded from income under the 
provisions of 7 CFR 273.9(c)(1){iv)(B) if 
they are special allowances over and 
above the regular PA or GA grant. If a 
clothing allowance is provided monthly 
as a vendor payment, it is not excluded 
because it is not a special payment. 

Application of this requirement to 
annual clothing allowances provided by 
the Aid to Families with Dependent 
Children program in some States 
resulted in the reduction of benefits to 
families in States providing the 
allowance. To address this situation, 
Section 1716 of the Leland Act amends 
section 5(d)(5) of the Food Stamp Act to 
exclude from income any allowance a 
State agency provides no more 
frequently than annually to families 
with children for school clothes when 
the children enter or return to school or 
daycare. However, the allowance shall 
not be excluded if the State agency 
reduces the amount of monthly 
assistance provided by the Aid to 
Families with Dependent Children 
program in the month for which the 
allowance is provided. According to the 
legislative history (House Report 101- 
569, page 424), the State agency is not 
required to verify school attendance in 
order to exclude the income. In 
accordance with the provision of section 
1716, the Department is amending 7 CFR 
273.9(c)(5) to exclude from income 
annual school and daycare clothing 
allowances regardless of whether they 
are paid in the form of cash, a souene. 
or a two-party check. 


Implementation 


Section 1781 of the Leland Act 
requires that the provisions of this 
rulemaking be effective and 
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implemented the first day of the month 
beginning 120 days after publication of 
implementing regulations and requires 
that regulations be published by 
specified dates. The law provides that 
implementing regulations for changes in 
the food stamp application of section 
1736, the GA vendor payment exclusion 
of section 1722, and the clothing 
allowance exclusion of section 1716 
must be published by April 1, 1991. 
These provisions are effective and must 
be implemented on August 1, 1991. Any 
variance resulting from implementation 
of the provisions of this rule shall be 
excluded from error analysis for 90 days 
from this required implementation date, 
in accordance with 7 CFR 
275.12(d)(2)(vii). The provisions must be 
implemented for all households that 
newly apply on or after the required 
implementation date. The current 
caseload must be converted to the new 
provisions at recertification, at 
household request, or when the case is 
next reviewed, whichever occurs first, 
and the State agency must provide 
restored benefits back to the required 
implementation date. If for any reason a 
State agency fails to implement on the 
required implementation date, restored 
benefits must be provided back to the 
required implementation date or the 
date of the food stamp application, 
whichever is later. 


Technical Amendment 


The Department is taking this 
opportunity to revise the authority 
citation for parts 271 through 285 which 
appears after the Table of Contents for 
each Part to coincide with the Food 
Stamp Act of 1977, as amended by 
subsequent legislation over the past 
several years which has added several 
new sections to the Act. The citation of 
7 U.S.C. 2011-2029 for parts 271 through 


285 is revised to read 7 U.S.C. 2011-2031. 


List of Subjects 
7 CFR Part 272 


Alaska, Civil Rights, Food Stamps, 
Grant programs—social programs, 
Reporting and recordkeeping 
requirements. 


7 CFR Part 273 


Administrative practice and 
procedure, Aliens, Claims, Food Stamps, 
Fraud, Grant programs—social 
programs, Penalties, Reporting and 
recordkeeping requirements, Social 
Security, Students. 

Accordingly, parts 271 through 285 are 
amended as follows: 

1. The authority citation for parts 271 


through 285 is revised to read as follows: 


Authority: 7 U.S.C. 2011-2031. 


PART 272—REQUIREMENTS FOR 
PARTICIPATING STATE AGENCIES 


2. In § 272.1, a new paragraph (g)(116) 
is added to read as follows: 


§ 272.1 General terms and conditions. 


* + * * 


(g) Implementation. * * * 

(116) Amendment No..330. The 
provisions of Amendment No. 330 are 
effective and must be implemented on 
August 1, 1991. Any variance resulting 
from implementation of the provisions of 
this amendment shall be excluded from 
error analysis for 90 days from this 
required implementation date in 
accordance with 7 CFR 275.12(d)(2){vii). 
The provisions must be implemented for 
all households that newly apply for 
Program benefits on or after the required 
implementation date. The current 
caseload shall be converted to these 
provisions at household request, at the 
time of recertification, or when the case 
is next reviewed, whichever occurs first, 
and the State agency must provide 
restored benefits back to the required 
implemention date. If for any reason a 
State agency fails to implement on the 
required implementation date, restored 
benefits shall be provided, if 
appropriate, back to the required 
implementation date or the date of 
application, whichever is later. 


PART 273—CERTIFICATION OF 
ELIGIBLE HOUSEHOLDS 


§ 273.1 [Amended] 


3. In § 273.1, paragraph (b)(2)({viii) is 
removed. 


§ 273.2 [Amended] 


4. In § 273.2: a. Paragraph (b)(1){iii) is 
amended by adding before the 
semicolon the words “, including the 
information concerning citizenship and 
alien status”; 

b. Paragraph (b)(1)(iv) is removed and 
paragraphs (b)(1)(v), (b)(1)(vi), 
(b)(1)(vii), and (b)(1)(viii) are 
redesignated as (b)(1)(iv), (b)(1)(v), 
(b)(1)(vi), and (b)(1)(vii), respectively; 

5. In § 273.9: a. The introductory text 
of paragraph (c)(1){ii) is revised; 

b. The word “or” is removed at the 
end of paragraph (<)‘1){ii)(D); 

c. The period is removed at the end of 
paragraph (c)(1)(ii)(E) and “; or” is 
added in its place; 

d. A new paragraph {c)(1)(ii){F) is 
added; and 

e. A new paragraph (c)(5)(i)(F) is 
added. 

The revision and additions read as 
follows: 
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§ 273.9 Income and deductions. 


* * * * * 


(c) Income exclusions. * * * 

(1) ee. 2 

(ii) The following PA or GA payments 
which are not made directly to the 
household, but are paid to a third party 
on behalf of the household to pay a 
household expense, shall be considered 
excluded vendor payments and not be 
counted as income to the household: 


* * * * * 


(F) Assistance payments provided to a 
third party on behalf of a household 
under a State or local GA program, or 
another local basic assistance program 
comparable to GA (as determined by 
FNS) if, under State law, no assistance 
under the program may be provided 
directly to the household in the form of a 
cash payment or an instrument that can 
be converted to cash. 


(5) * * & 

(i) & &.¢ 

(F) Any allowance a State agency 
provides no more frequently than 
annually for children’s clothes when the 
children enter or return to school or 
daycare, provided the State agency does 
not reduce the monthly AFDC payment 
for the month in which the school 
clothes allowance is provided. State 


agencies are not required to verify 
attendance at school or daycare. 


* * * * * 


§ 273.11 [Amended] 


6. In § 273.11: 

a. The introductory text of paragraph 
(c) is amended by removing the words 
“in ineligible for failing to sign the 
application attesting to his or her 
citizenship or alien status,”. 

b. The heading of paragraph (c)(2) is 
amended by removing the comma and 
adding the word “and” after 
“disqualification” and by removing the 
words “or failure to attest to citizenship 
or alien status”; and 

c. The introductory text of paragraph 
(c)(2) is amended by removing the 
phrase “, for failing to attest to 
citizenship or alien status on the 
application for food stamps,”. 

Dated: March 25, 1991. 

Betty Jo Nelsen, 

Administrator. 

{FR Doc. 91-7371 Filed 3-27-91; 8:45 am] 
BILLING CODE 3410-30-M 
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DEPARTMENT OF JUSTICE 
28 CFR Part 14 
{AG Order No. 1482-91] 


Administrative Claims Under the 
Federal Tort Ciaims Act; Delegation of 
Authority 

AGENCY: Department of Justice. 

ACTION: Final rule. 


summary: This order delegates 


authority to the Postmaster General to 
settle administrative claims presented 
pursuant to the Federal Tort Claims Act 
where the amount of the settlement does 
not exceed $100,000. The order 
implements Public Law 101-552. This 
order will alert the general public to the 
Postmaster General's new authority, and 
is being codified in the CFR to provide a 
permanent record of this delegation. 
EFFECTIVE DATE: March 28, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Jeffrey Axelrad, Director, Torts Branch, 
Civil Division, U.S. Department of 
Justice, Washington, DC 20530, (202) 
501-7075. 

SUPPLEMENTARY INFORMATION: This 
order has been issued to delegate 
settlement authority and is a matter 
solely related to division of 
responsibility between the Department 
of Justice and the United States Postal 
Service. It does not have a significant 
economic impact on a substantial 
number of small entities. 5 U.S.C. 605(b). 
It is not a major rule within the meaning 
of Executive Order No. 12291. 


List of Subjects in 28 CFR Part 14 


Authority delegations (government 
agencies), Claims. 

By virtue of the authority vested in 
me, including 28 U.S.C. 509, 510, 5 U.S.C. 
301, and 38 U.S.C. 223{a), title 28, part 14, 
of the Code of Federal Regulations is 
amended as follows: 


PART 14—ADMINISTRATIVE CLAIMS 
UNDER FEDERAL TORT CLAIMS ACT 


1. The authority citation for part 14 
continues to read as follows: 

Authority: 5 U.S.C. 301; 28 U.S.C. 509, 510, 
2672; 38 U.S.C. 223{a). 

Appendix to Part 14—{Amended] 

2. The title of the appendix to part 14 
is revised to read as follows: 
Appendix to Part 14—Delegations of 
Settlement Authority 

3. Part 14 is amended by adding 
directly below the heading of the 


appendix to part 14, as amended by this 
order, and directly above the first 
provision in the appendix a new heading 
to read as follows: 


Delegation of Authority to the 
Administrator of Veterans Affairs 


4. Part 14 is amended by adding a new 
provision at the end of the appendix to 
part 14 to read as follows: 


Delegation of Authority to the 
Postmaster General 


Section 1. Authority to compromise tort 
claims. 


(a) The Postmaster General shall have the 
authority to adjust, determine, compromise 
and settle a claim involving the United States 
Postal Service under section 2672 of title 28, 
United States Code, relating to the 
administrative settlement of federal tort 
claims, if the amount of the proposed 
adjustment, compromise, or award does not 
exceed $100,000. When the Postmaster 
General believes a claim pending before him 
presents a novel question of law or of policy, 
he shall obtain the advice of the Assistant 
Attorney General in charge of the Civil 
Division. ~ 

(b) The Postmaster General may redelegate 
in writing the settlement authority delegated 
to him under this section. 


Section 2. Memorandum 

Whenever the Postmaster General settles 
any administrative claim pursuant to the 
authority granted by section 1 for an amount 
in excess of $50,000 and within the amount 
delegated to him under section 1, a 
memorandum fully explaining the basis for 
the action taken shall be executed. A copy of 
this memorandum shall be sent to the 
Director, FTCA Staff, Torts Branch of the 
Civil Division. 

Dated: March 20, 1991. 
Dick Thornburgh, 
Attorney General. 
[FR Doc. 91-7342 Filed 3-27-91; 8:45 am] 
BILLING CODE 4410-01-m 


DEPARTMENT OF DEFENSE 
Department of the Navy 
32 CFR Part 706 


Preventing Collisions at Sea, 1972; 
Amendment 


AGENCY: Department of the Navy, DOD. 
ACTION: Final rule. 
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summary: The Department of the Navy 
is amending its certifications and 
exemptions under the International 
Regulations for Preventing Collisions at 
Sea, 1972 (72 COLREGS), to reflect that 
the Judge Advocate General of the Navy 
has determined that USS HUE CITY (CG 
66) is a vessel of the Navy which, due to 
its special construction and purpose, 
cannot comply fully with certain 
provisions of the 72 COLREGS without 
interfering with its special functions as 
naval cruiser. The intended effect of this 
rule is to warn mariners in waters where 
72 COLREGS apply. 


EFFECTIVE DATE: March 15, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Captain R.R. Rossi, JAGC, U.S. Navy, 
Admiralty Counsel, Office of the Judge 
Advocate General, Navy Department, 
200 Stovall Street, Alexandria, VA 
22332-2400, Telephone number: (703) 
325-9744. 


SUPPLEMENTARY INFORMATION: Pursuant 
to the authority granted in 33 U.S.C. 
1605, the Department of the Navy 
amends 32 CFR part 706. This 
amendment provides notice that the 
Judge Advocate General of the Navy, 
undez authority delegated by the 
Secretary of the Navy, has certified that 
USS HUE CITY (CG 66) is a vessel of 
the Navy which, due to its special 
construction and purpose, cannot 
comply fully with 72 COLREGS, Annex 
I, section 3{a), pertaining to the location 
of the forward masthead light in the 
forward quarter of the ship, the 
placement of the after masthead light, 
and the horizontal distance between the 
forward and after masthead lights, 
without interfering with its special 
functions as a naval cruiser. The Judge 
Advocate General of the Navy has also 
certified that the aforementioned lights 
are located in closest possible 
compliance with the applicable 72 
COLREGS requirements. 

Moreover, it has been determined, in 
accordance with 32 CFR parts 296 and 
701, that publication of this amendment 
for public comment prior to adoption is 
impracticable, unnecessary, and 
contrary to public interest since it is 
based on technical findings that the 
placement of lights on this vessel in a 
manner differently from that prescribed 
herein will adversely affect the vessel’s 
ability to perform its military functions. 


List of subjects in 32 CFR Part 706 


Marine Safety, Navigation (Water), 
and Vessels. 
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PART 706—[AMENDED] 


Accordingly, 32 CFR part 706 is 
amended as follows: 


Dated: March 15, 1991. 
Approved: 
].E. Gordon, 


Rear Admiral, JAGC, U.S. Navy, Judge 
Advocate General. 


[FR Doc. 91-7277 Filed 3-27-91; 8:45 am] 
BILLING CODE 3810-01-M 


Department of the Navy 
32 CFR part 706 


Certifications and Exemptions Under 
the International Regulations for 
Preventing Collisions at Sea, 1972; 
Amendment 


AGENCY: Department of the Navy, DOD. 
ACTION: Final rule. 


SUMMARY: The Department of the Navy 


is amending its certifications and 
exemptions under the International 
Regulations for Preventing Collisions at 
Sea, 1972 (72 COLREGS), to reflect that 
the Judge Advocate General of the Navy 
has determined that USS RUSHMORE 
(LSD 47) is a vessel of the Navy which, 
due to its special construction and 
purpose, cannot comply fully with 
certain provisions of the 72 COLREGS 


IBD PI ia iiaeelsiiciaies 


1. The authority citation for 32 CFR 
part 706 continues to read: 


Authority: 33 U.S.C. 1605. 


without interfering with its special 
functions as a naval dock landing ship. 
The intended effect of this rule is to 
warn mariners in the waters where 72 
COLREGS apply. 

EFFECTIVE DATE: March 12, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Captain R.R. Rossi, JAGC, U.S. Navy, 
Admirality Counsel, Office of the Judge 
Advocate General, Navy Department, 
200 Stovall Street, Alexandria, VA 
22332-2400. Telephone number: (703) 
325-9744, 

SUPPLEMENTARY INFORMATION: Pursuant 
to the authority granted in 33 U.S.C. 
1605, the Department of the Navy 
amends 32 CFR part 706. This 
amendment provides notice that the 
Judge Advocate General of the Navy, 
under authority delegated by the 
Secretary of the Navy, has certified that 
USS RUSHMORE (LSD 47) is a vessel of 
the Navy which, due to its special 
construction and purpose, cannot 
comply fully with 72 COLREGS, Annex 
1, section 3(a), pertaining to the 
placement of the after masthead light 
and the horizontal distance between the 
forward and after masthead lights, 
without interfering with its special 
functions as a Navy vessel. The Judge 


sonsecssoanesaceiecesonesevenssecoasonsstesiipuorencveetsedavessoesesse LSD 47 
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§ 706.2 [Amended] 


2. Table Five of § 706.2 is amended by 
adding the following vessel: 


separation 
attained 


Advocate General of the Navy has also 
certified that the aforementioned lights 
are located in closest possible 
compliance with the applicable 72 
COLREGS requirements. 

Moreover, it has been determined, in 
accordance with 32 CFR parts 296 and 
701, that publication of this amendment 
for public comment prior to adoption is 
impracticable, unnecessary, and 
contrary to public interest since it is 
based on technical findings that the 
placement of lights on this vessel in a 
manner differently from that prescribed 
herein will adversely affect the vessel's 
ability to perform its military functions. 


List of Subjects in 32 CFR Part 706 


Marine Safety, Navigation (Water), 
and Vessels. 


PART 706—[ AMENDED] 


Accordingly, 32 CFR part 706 is 
amended as follows: 

1. The authority citation for 32 CFR 
part 706 continues to read: 


Authority: 33 U.S.C. 1605. 
§ 706.2 [Amended] 


2. Table Five of § 706.2 is amended by 
adding the following vessel: 
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Dated: March 12, 1991. 

Approved: 
J.E. Gordon, 
Rear Admiral, JAGC, U.S. Navy, Judge 
Advocate General. 
[FR Doc. 91-7278 Filed 3-27-91; 8:45 am] 
BILLING CODE 3810-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[FRL-3867-4] 
Approval and Promuigation of State 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Direct final rule. 


SUMMARY: EPA is today approving 
revisions to North Dakota's State 
Implementation Plan (SIP) submitted by 
the Governor on June 26, 1990, which 
modified the Prevention of Significant 
Deterioration of Air Quality (PSD) 
regulations (Chapter 33-15-15 of the 
North Dakota Administrative Code 
[N.D.A.C.}) to incorporate the nitrogen 
dioxide (NO:) increments. The June 26, 
1990 submittal also includes revisions 
to: (1) The Ambient Air Quality 
Standards (N.D.A.C. Chapter 33-15-02) 
to amend the State’s hydrogen sulfide 
standard; (2) the Standards of 
Performance for New Stationary 
Sources (NSPS) (N.D.A.C. Chapter 33- 
15-12) and the Emission Standards for 
Hazardous Air Pollutants (NESHAPs) 
(N.D.A.C. Chapter 33-15-13); and (3) 
various other minor changes in N.D.A.C. 
Chapters 33-15-01, 33-15-05, 33-15-10, 
33-15-14, 33-15-16 and 33-15-20. At this 
time, EPA is only acting on the revisions 
to the PSD regulations which 
incorporate the NO: increments. EPA 
will be acting on the remainder of the 
June 26, 1990 submittal in separate 
Federal Register notices, in the very 
near future. The effect of this action is to 
make the NO; increment revisions to the 
PSD program part of the North Dakota 
SIP and thus federally enforceable. 
EFFECTIVE DATE: This action will 
become effective on May 28, 1991 unless 
notice is received by April 29, 1991 that 
someone wishes to submit adverse or 
critical comments. If the effective date is 
delayed, timely notice will be published 
in the Federal Register. 

ADDRESSES: Copies of the documents 
relevant to this action are available for 
public inspection between 8 a.m. and 4 


p.m., Monday through Friday at the 

following offices: 

Environmental Protection Agency, 
Region VIII, Air Programs Branch, 999 
18th Street, Suite 500, Denver, 
Colorado 80202-2405. 

Division of Environmental Engineering, 
North Dakota Department of Health 
and Consolidated Laboratories, 1200 
Missouri Avenue, Bismarck, North 
Dakota 58502. 

Public Information Reference Unit, 
Environmental Protection Agency, 401 
M Street, SW., Washington, DC 20460. 

FOR FURTHER INFORMATION CONTACT: 

Laurie Ostrand, Environmental 

Protection Agency, Region VIII Air 

Programs Branch, 999 18th Street, Suite 

500, Denver, Colorado 80202-2405, (303) 

293-1814, FTS 330-1814. 


SUPPLEMENTARY INFORMATION: 
NO, Increment Revisions 


On October 17, 1988 (53 FR 40656), 
EPA promulgated ambient air quality 
increments for NO: under the PSD 
regulations at 40 CFR 51.166 and 40 CFR 
52.21. The effective date promulgated for 
the NO: increments in 40 CFR 51.166 is 
October 17, 1989 and in 40 CFR 52.21, 
November 19, 1990. Those states that 
have adopted PSD regulations pursuant 
to 40 CFR 51.166, and have had those 
regulations approved by EPA as 
revisions to the SIP, must submit revised 
PSD regulations to incorporate the NO2 
increments within nine months of the 
effective date, or by July 17, 1990. 

North Dakota's PSD program was 
originally approved by EPA on 
November 2, 1979 (44 FR 63102). North 
Dakota did submit the revision to its 
PSD regulations to incorporate the NO2 
increments within the nine-month 
timeframe. 

Guidance dated August 17, 1990, from 
Gary McCutchen, Chief of the New 
Source Review Section, to NSR 
Contacts, Region I-X, entitled “Final 
Guidance on Incorporating the NO2 
Increments Regulations Into State 
Implementation Plans (SIP’s) and 
Delegation Agreements (DA’s),” 
describes the minimum PSD program 
elements regarded as necessary for 
protection of the NO2 increments. States 
must confirm that they intend to comply 
with, as well as explain how they intend 
to satisfy, each of these program 
elements. Since Colorado's PSD program 
is a SIP-approved program, the minimum 
program elements include: 

1. Regulatory Language—revised 
State PSD rules as required by revisions 
to 40 CFR 51.166, 

2. NO, Increment Consumption 
Analyses by Major Sources—assurance 
that air quality modeling analyses 


prepared for major source permit 
applications consider minor source 


emissions (which include minor point 


sources, area sources and mobile 
sources) since the minor source baseline 
date. 

3. NO, Increment Consumption: Status 
Reviews—periodic reviews of increment 
status for each Section 107 area 
designated as attainment, summarized 
in a report for EPA and the public. 
Additionally, the State is required to 
prepare an initial report which covers 
the transition period between February 
8, 1988 and the date on which EPA 
approves the revisions to the SIP for 
NO:. 

4. Legal Authority—certification that 
the State has the legal authority under 
State law to administer all of the NO2 
increment provisions of the SIP. 

The State's June 26, 1990, submittal 
addressed the above items 1 and 4. Ina 
letter dated October 22, 1990, to Dana 
Mount, Director, Division of 
Environmental Engineering, from 
Douglas Skie, Chief, Air Programs 
Branch, EPA Region VIII, EPA requested 
that North Dakota commit to address 
items 2 and 3, above. Such a 
commitment was sent from Dana Mount 
to Doug Skie in a letter dated November 
6, 1990. 

In addition to the NO increment 
revisions, with the June 26, 1990 
submittal, the State has also made 
several “housekeeping” changes in its 
PSD regulations. EPA is approving the 
revisions to the SIP to incorporate these 
changes. 
| Therefore, EPA believes that the State 
of North Dakota has adopted the 
minimum PSD program elements 
regarded as necessary for protection of 
the NO increments. 

EPA is publishing this action without 
prior proposal because the Agency 
views this as a noncontroversial 
amendment and anticipates no adverse 
comments. This action will be effective 
May 28, 1991 unless, within 30 days of 
its publication, notice is received that 
adverse or critical comments will be 
submitted. 

If such notice is received, this action 
will be withdrawn before the effective 
date by publishing two subsequent 
notices. One notice will withdraw the 
final action and another will begin a 
new rulemaking by announcing a 
proposal of the action and establishing a 
comment period. If no such comments 
are received, the public is advised that 
this action will be effective 
May 28, 1991. 
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Final Action 


EPA is today approving revisions to 
North Dakota's SIP submitted by the 
Governor on June 26,1990 which - 
modified the State's the Prevention of 
Significant Deterioration of Air Quality 
(PSD) regulations {Chapter 33-15-15 of 
the North Dakota Administrative Code 
[N.D.A.C.]) to incorporate the nitrogen 
dioxide {NO.) increments and to make 
several “housekeeping” modifications. 
The June 26, 1990 submittal also includes 
revisions to: (1) The Ambient Air 
Quality Standards (N.D.A:C. Chapter 
33-15-02) to amend the State’s hydrogen 
sulfide standard; (2) the Standards of 
Performance for New Stationary 
Sources {NSPS) {N.D.A.C. Chapter 33- 
15-12) and the Emission Standards for 
Hazardous Air Pollutants {(NESHAPs) 
(N.D.A.C. Chapter 33-15-13); and (3) and 
various other minor changes in N.D.A.C. 
Chapters 33-15-01, 33-15-05, 33-15-10, 
33-15-14, 33-15-16 and 33-15-20. At this 
time, EPA is only acting on the revisions 
to the PSD regulations which 
incorporate the NO, increments. EPA 
will be acting on the remainder of the 
June 26, 1990 submittal in separate 
Federal Register notices, in the very 
near future. 

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any state 
implementation plan. Each request for 
revision for any state implementation 
plan shall be considered separately in 
light of specific technical, economic, and 
environmental factors and in relation to 
relevant statutory and regulatory 
requirements. 

Under 5 U.S.C. Section 605{b), I certify 
that this SIP revision will not have a 
significant economic impact on a 
substantial number of small entities (46 
FR 8709}. 

This action has been classified as a 
Table 3 action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
January 19, 1989 (54 FR 2214-2225). On 
January 6, 1989, the Office of 
Management and Budget waived Table 2 
and 3 SIP revisions (54 FR 2222) from the 
requirements of Section 3 of Executive 
Order 12291 for a period of two years. 

The Agency has reviewed this request 
for revision of the federally-approved 
SIP for conformance with the provisions 
of the 1990 Amendments enacted on 
November 15, 1990. The Agency has 
determined that this action conforms 
with those requirements irrespective of 
the fact that the submittal preceded the 
date of enactment. Approval of this 
specific revision to the SIP does not 


indicate EPA approval of the SIP in its 
entirety. 

Under section 307(b)f1) of the Clean 
Air Act, petitions for judicial review 
must be filed in the United States Court 
of Appeals for the appropriate circuit by 
May 28, 1991. This action may not be 
challenged later in proceedings to _ 
enforce its requirements. {See section 
307(b)(2).) 


List of Subjects in 40 CFR Part 52 


Air pollution control, Incorporation by 
Reference, Nitrogen dioxide. 

Note: Incorporation by reference of the 
State Implementation Plan for the State of 
North Dakota was approved by the Director 
of the Federal Register on July 1, 1982. 

Dated: November 19, 1990. 

Jack McGraw, 
Acting Regipnal Administrator. 

40 CFR part 52, subpart Jj, is amended 
as follows: 


PART 52—[AMENDED] 


1. The authority citation for part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401-7642. 


SUBPART JJ—NORTH DAKOTA 


2. Section 52.1820 is amended by 
adding (c){20) to read as follows: 
§ 52.1820 identification of plan. 

{c) *?. * 

(20) On June 26, 1990, the Governor of 
North Dakota submitted revisions to the 
plan. The revisions include amendments 
to the prevention of significant 
deterioration of air quality (PSD) 
regulations to incorporate the nitrogen 
dioxide (NO) increments and to make 
several “housekeeping” modifications. 

(i) Incorporation by reference. {A) 
Revisions to the North Dakota 
Administrative Code, Chapter 33-15-15, 
Prevention of Significant Deterioration 
of Air Quality, effective June 1, 1990. 

(ii) Additional material. (A) October 
22, 1990, letter from Douglas Skie, EPA. 
to Dana Mount, Director, Division of 
Environmental Engineering, North 
Dakota State Department of Health and 
Consolidated Laboratories. 

(B) November 6, 1990 letter from Dana 
Mount, Director, Division of 
Environmental Engineering, North 
Dakota State Department of Health and 
Consolidated Laboratories, to Douglas 
Skie, EPA. 


[FR Doc. 91-7275 Filed 3-27-91; 8:45 am] 
BILLING CODE 6560-50-™ 


40 CFR Part 52 


[FRL-3867-5]} 
Approval and Promulgation of State 
Implementation Plans; Colorado; 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Direct final rule. 


SUMMARY: EPA is today approving 
revisions to Colorado's State 
Implementation Plan (SIP) submitted by 
the Governor on june 29, 1990. The 
submittal includes revisions to the 
Common Provisions Regulation and 
Regulation No. 3 which amended the 
emission permit fees and prevention of 
significant deterioration of air quality 
(PSD) regulations to incorporate the 
nitrogen dioxide (NO2) increments. 
Additionally this submittal amended the 
definition of “volatile organic compound 
(VOC)” found in the Common Provisions 
Regulation; the list of what are 
considered negligibly reactive VOC's 
found in Regulation No. 3, Section 
IV.D.4.a. and in the definition of “net 
emissions increase” found in the 
Common Provisions Regulations; and 
the definition of “major stationary 
source” found in Regulation No. 3, 
Section 1.B.3.b. The effect of this action 
is to make these revisions a part of the 
Colorado SIP and thus federally 
enforceable. 

EFFECTIVE DATE: This action will 

become effective on May 28, 1991 unless 

notice is received by April 29, 1991 that 
someone wishes to submit adverse or 
critical comments. If the effective date is 
delayed, timely notice will be published 
in the Federal Register. 

ADDRESSES: Copie of the documents 

relevant to this action are available for 

public inspection between 8 a.m. and 4 

p.m., Monday through Friday at the 

following offices: 

Environmental Protection Agency, 
Region Vii, Air Programs Branch, 999 
18th Street, Suite 500, Denver, 
Colorado 80202-2405. 

Air Pollution Control Division, Colorado 
Department of Health, Ptarmigan 
Place, North Cherry Creek Dr. and 
Colorado Blvd., Denver, Colorado. 

Public Information Reference Unit, 
Environmental Protection Agency, 401 
M Street, SW., Washington, DC 20460. 

FOR FURTHER INFORMATION CONTACT: 

Laurie Ostrand, Environmental 

Protection Agency, Region Vill, Air 

Programs Branch, 999 18th Street, Suite 

500, Denver, Colorado 80202-2405, (303) 

293-1814 FTS 330-1814. 
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SUPPLEMENTARY INFORMATION: 


NO: Increment Revisions: 


On October 17, 1988 (53 FR 40656), 
EPA promulgated ambient air quality 
increments for NO; under the PSD 
regulations at 40 CFR 51.166 and 40 CFR 
52.21. The effective date promulgated for 
the NO: increments in 40 CFR 51.166 is 
October 17, 1989 and in 40 CFR 52.21, 
November 19, 1990. Those states that 
have adopted PSD regulations pursuant 
to 40 CFR 51.166, and have had those 
regulations approved by EPA as 
revisions to the SIP, must submit revised 
PSD regulations to incorporate the NO2 
increments within nine months of the 
effective date, or by July 17, 1990. 

Colorado's PSD program was 
originally approved by EPA on 
September 2, 1986 (51 FR 31125) with 
corrections on February 13, 1987 (52 FR 
4622) and June 15, 1987 (52 FR 22638). 
Colorado did submit the revision to its 
PSD regulations to incorporate the NO2 
increments within the nine-month 
timeframe. 

Guidance dated August 17, 1990, from 
Gary McCutchen, Chief of the New 
Source Review Section, to NSR 
Contacts, Region I-X, entitled “Final 
Guidance on Incorprating the NO2 
Increments Regulations Into State 
Implementation Plans (SIP’s) and 
Delegation Agreements (DA’s)” 
describes the minimum PSD program 
elements regarded as necessary for 
protection of the NO: increments. States 
must confirm that they intend to comply 
with, as well as explain how they intend 
to satisfy, each of these program 
elements. Since Colorado's PSD program 
is a SIP-approved program, the minimum 
program elements include: 

1. Regulatory Language—revised 
State PSD rules as required by revisions 
to 40 CFR 51.166. 

2. NO, Increment Consumption 
Analyses by Major Sources—assurance 
that air quality modeling analyses 
prepared for major source permit 
applications consider minor source 
emissions (which include minor point 
sources, area sources and mobile 
en since the minor source baseline 

ate. 


3. NO, Increment Consumption Status 
Reviews—periodic reviews of increment 
status for each Section 107 area 
designated as attainment, summarized 
in a report for EPA and the public. 
Additionally, the State is required to 
prepare an initial report which covers 
the transition period between February 
8, 1988 and the date on which EPA 
approves the revisions to the SIP for 
NO:. 


4. Legal Authority—certification that 
the State has the legal authority under 
State law to administer all of the NO. 
increment provisions of the SIP. 

The State’s June 29, 1990, submittal 
addressed the above items 1 and 4. EPA 
did, however, find several errors in the 
regulatory revisions. EPA determined 
that these errors were not so serious in 
nature as to precent approving the 
revisions, as long as Colorado 
committed to correct them in the next 
regulation revision. 

In a letter dated October 22, 1990, to 
Bradley Beckham, Director, Colorado 
Air Pollution Control Division, from 
Douglas Skie, Chief, Air Programs 
Branch, EPA Region VIII, EPA requested 
that Colorado commit to address items 2 
and 3, above, as well as commit to 
correct the regulatory errors already 
identified. Such a commitment was sent 
from Brad Beckham to Doug Skie is a 
letter dated November 5, 1990. 

Therefore, EPA believes that the State 
of Colorado has adopted the minimum 
PSD program elements regarded as 
necessary for protection of the NO2 
increments. 

The State has also included in its 
Regulation No. 3, Section X.A.5, a 
provision that limits individual sources 
to consuming no more than 75% of the 
maximum allowable increment. This 
provision, however, is not being 
incorporated into the SIP because this 
provision is stricter than Federal law 
and may not be incorporated in the SIP 
under State law. 


Fee Structure Revisions 


Section 110(a)(2)(K) of the Clean Air 
Act (CAA) provides the authority for the 
permitting agency. to collect permit fees 
for issuing permits and for implementing 
and enforcing permit conditions. As a 
result of a new fee structure mandated 
by the Colorado General Assembly in 
1989, the June 29, 1990 submittal amends 
Regulation No. 3, Section VI, Fees. 
Additional Revisions 

Additionally this submittal amends: 

1. The definition of ‘volatile organic 
compound (VOC)” found in the Common 
Provisions Regulation. This revision 
amends the definition of VOC to include 
all materials which evaporate and 
participate in atmospheric 
photochemical reactions. Additionally, a 
0.1 millimeter of mercury vapor pressure 


‘ exemption is deleted. The regulations 


will, therefore, apply to sources which 
may have been previously exempt. 

2. The list of what are considered 
negligibly reactive VOC's found in 
Regulation No. 3, Section IV.D.4.a. and 
in the definition of “net emissions 
increase” found in the Common 
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Provisions Regulation. This revision is 
consistent with an EPA action on 
January 18, 1989 (54 FR 1987). 

3. The definition “major stationary 
source” found in Regulation No. 3, 
Section I.B.3.b. It was revised to be 
consistent with the federal 
requirements. Previously, the definition 
listed fossil fueled boilers of more than 
250 MMBTU/hour. The definition has 
been revised to include fossil fueled 
boilers (or combination thereof) totaling 
more that 250 MMBTU/hour. 


Additional Notation 


The State’s PSD program was 
originally approved by EPA on 
September 2, 1986 (51 FR 31125). The 
approval contained disapprovals for 
certain categories of sources for which 
the Colorado regulations were deficient 
and for which a promulgation of federal 
regulations was required. In a separate 
notice (October 2, 1990, 55 FR 40201), 
EPA proposed to approve revisions to 
the Colorado SIP submitted on 
November 17, 1988, by the Governor of 
Colorado. The November 17, 1988 
revisions being proposed for approval 
include amendments to Colorado 
Regulation No. 3 and the Common 
Provisions Regulation to provide for the 
review of new sources to protect the 
PM-10 national ambient air quality 
standards. However, neither the 
approval of the November 17, 1988, 
submittal nor the NO, increment 
revisions being addressed in this notice 
will remove the earlier disapprovals and 
promulgations. 

EPA has also identified additional 
deficiencies in the Colorado PSD 
program which the State is scheduled to 
correct. These deficiencies include 
inconsistencies with EPA-required 
definitions and notification procedures. 
Neither the proposed approval of the 
November 17, 1988 submittal, nor the 
NO, increment revisions being 
addressed in this notice will include 
approval of these deficiencies. 

EPA is publishing this action without 
prior proposal because the Agency 
views this as a noncontroversial 
amendment and anticipates no adverse 
comments. This action will be effective 
May 28, 1991 unless, within 30 days of 
its publication, notice is received that 
adverse or critical comments will be 
submitted. 

If such notice is received, this action 
will be withdrawn before the effective 
date by publishing two subsequent 
notices. One notice will withdraw the 
final action and another will begin a 
new rulemaking by announcing a 
proposal of the action and establishing a 
comment period. If no such comments 
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are received, the public is advised that 
this action will be effective (60 days 
from date of publication). 


Final Action 


EPA is approving the SIP revision 
submitted by the Governor of Colorado 
on June 29, 1980, The submittal includes 
revisions to the Common Provisions 
Regulation and Regulation No. 3 which 
amended the emission permit fees and 
PSD regulations to incorporate the 
nitrogen dioxide (NO2) increments. 
Additionally this submittal amended the 
definition of “volatile organic compound 
(VOC)” found in the Common Provisions 
Regulation; the list of what are 
considered negligibly reactive VOC's 
found in Regulation No. 3, Section 
IV.D.4.a. and in the definition of “net 
emissions increase” found in the 
Common Provisions Regulation; and the 
definition of “major stationary source” 
found in Regulation No. 3, Section 
LB.3.b. 

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any state 
implementation plan. Each request for 
revision to any state implementation 
plan shail be considered separately in 
light of specific technical, economic, and 
environmental factors and in relation to 
relevant statutory and regulatory 
requirements. 

Under 5 U.S.C. section 605(b), I certify 
that this SIP revision will not have a 
significant economic impact on a 
substantial number of small entities (46 
FR 8709). 

This action has been classified as a 
Table 3 action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
January 19, 1989 (54 FR 2214-2225). On 
January 6, 1989, the Office of 
Management and Budget waived Table 2 
and 83 SIP revisions (54 FR 2222) from the 
requirements of Section 3 of Executive 
Order 12291 for a period of two years. 

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review 
must be filed in the United States Court 
of Appeals for the appropriate circuit by 
(60 days from date of publication). This 
action may not be challenged later in 
proceedings to enforce its requirements. 
(See Section 307(b)}{2).) 

The Agency has reviewed this request 
for revision of the federally-approved 
SIP for conformance with the provisions 
of the 1990 Amendments enacted on 
November 15, 1990. The Agency has 
determined that this action conforms 
with those requirements irrespective of 
the fact that the submittal preceded the 
date of enactment. Approval of this 
specific revision to the SIP does not 


indicate EPA approval of the SIP in its 
entirety. 


List of Subjects in 40 CFR Part 52 


Air pollution control, Incorporation by 
Reference, Nitrogen dioxide. 

Note: incorporation by reference of the 
State Implementation Plan for the State of 
Colorado was approved by the Director of the 
Federal Register on July 1, 1982. 

Dated: November 19, 1990. 

Jack McGraw, 
Acting Regional Administrator. 


PART 52—[AMENDED] 


40 CFR part 52, subpart G, is amended 
as follows: 

1. The authority citation for part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401-7642. 


Subpart G—Colorado 


2. Section 52.320 is amended by 
adding {c)(51) to read as follows: 


§52.320 identification of plan. 

(c) a 

(51) On June 29, 1990, the Governor of 
Colorado submitted revisions to the 
plan. The revisions include amendments 
to the Common Provisions Regulation 
and Regulation No. 3 for emission permit 
fees and prevention of significant 
deterioration of air quality (PSD) 
regulations to incorporate the nitrogen 
dioxide {NO.) increments. 

(i) Incorporation by reference. {A) 
Revisions to the Colorado Air Quality 
Control Regulations, Common 
Provisions Regulation and Regulation 
No. 3, which were effective on June 30, 
1990. 

(ii) Additional material. (A) October 
22, 1990 letter from Douglas Skie, EPA, 
to Bradley Beckham, Director, Air 
Pollution Control Division. 

(B) November 5, 1990 letter from 
Bradley Beckham, Director, Air Pollution 
Control Division, to Douglas Skie, EPA. 


[FR Doc. 91-7276 Filed 3-27-91; 8:45 am] 
BILLING CODE 6560-60-™ 


40 CFR Part 721 
[OPTS-50577A; FRL-3801-5] 
RIN 2070-AB27 


Aromatic Diamines; Withdrawal of 
Significant New Use Rule 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Final rule. 


SUMMARY: EPA is withdrawing a 
significant new use rule (SNUR) 
promulgated under section 5{a)(2) of the 
Toxic Substances Control Act {TSCA) 
for the chemical substances described 
generically as aromatic diamines and 
which were the subject of 
premanufacture notices {PMNs) P-86- 
501 and P-86-503. EPA initially 
published the SNUR using direct final 
procedures. EPA received two notices of 
intent from interested parties who wish 
to make adverse or critical comments on 
this rule. Therefore, the Agency is 
withdrawing this rule. In a separate 
notice of proposed rulemaking in today’s 
Federal Register, EPA is proposing a 
SNUR for this substance with a 30-day 
comment period. 


EFFECTIVE DATE: This rule is effective 
May 28, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Michael M. Stahl, Director, 
Environmental Assistance Division (TS- 
799), Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-543-B, 401 M St., SW., Washington, 
DC 20460, Telephone: (202) 554-1404, 
TDD: (202) 554-0551. 


SUPPLEMENTARY INFORMATION: In the 
Federal Register of June 26, 1990, at 55 
FR 26109, EPA issued several direct final 
SNURs including a SNUR for the 
substances described generically as 
aromatic diamines and identified by 
PMN numbers P-86-501 and P-86-503. 
EPA stated in issuing those SNURs that 
it would withdraw any or all of them if 
the Agency received written notice 
within 30 days of publication that 
someone wished to make adverse or 
critical comments regarding EPA’s 
action on any of the chemical 
substances named in those SNURs and 
would do so by issuing a notice to 
withdraw the direct final SNUR for the 
specific substance or substances to 
which the adverse or critical comments 
applied. EPA stated that it would then 
propose a SNUR for the specific 
substance with a 30-day comment 
period. Because EPA has received two 
notices of intent to submit adverse or 
critical comments, EPA is withdrawing 
the SNUR for P-86-501 and P-86-503 
and is proposing a SNUR for these 
substance elsewhere in today’s Federal 
Register. The original docket for the 
direct final SNUR is being incorporated 
under docket No. OPTS-50577B which is 
established for the proposed rule. The 
record for the direct final rule which is 
being withdrawn by this rule was 
established at OPTS-—50577. That record 
includes information considered by the 
Agency in developing this rule, and 
includes the two notices of intent to 
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submit adverse or critical comments to 
which the Agency has responded with 
this notice of withdrawal. The docket 
control number for the withdrawal is 
OPTS-50577A. For details refer to the 
proposal elsewhere in today’s Federal 
Register. 

A public version of the records, 
without any CBI, is available in the 
TSCA Public Docket Office from 8 a.m. 


to 12 noon and 1 p.m. to 4 p.m., Monday © 


_ through Friday, except legal holidays. 
The TSCA Public Docket Office is 

located in Rm. NE-G004, 401 M St., SW.., 

Washington, DC. 

List of Subjects in 40 CFR Part 721 

Chemicals, Environmental protection, 

Hazardous materials, Recordkeeping 

and reporting requirements, Significant 

new uses. 
Dated: March 19, 1991. 

Linda J. Fisher, 

Assistant Administrator for Pesticides and 

Toxic Substances. 


Therefore, 40 CFR part 721 is amended 
as follows: 


PART 721—[ AMENDED] 


1. The authority citation for part 721 
will continue to read as follows: 


Authority: 15 U.S.C. 2604 and 2607. 


§ 721.782 [Removed] 
2. By removing § 721.782. 


[FR Doc. 91-7232 Filed 3-27-91; 8:45 am] 
BILLING CODE 6560-50-F 


DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 
Administration 


50 CFR Part 646 
[Docket No. 900798-1066] 
RIN 0648-AD59 


Snapper-Grouper Fishery of the South 
Atlantic 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Final rule. 


summary: NOAA issues this final rule 
to require that a wreckfish possessed in 
or taken from the exclusive economic 
zone (EEZ) have its head and fins intact 
through landing. This requirement was 
previously published as an interim final 
rule with request for comments. The 
intended effects of this rule are to 
conserve and manage wreckfish and to 
enhance enforcement of the regulations. 
EFFECTIVE DATE: March 28, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Robert A. Sadler, 813-893-3722. 
SUPPLEMENTARY INFORMATION: Snapper- 
grouper species are managed under the 
Fishery Management Plan for the 
Snapper-Grouper Fishery of the South 
Atlantic Region (FMP) prepared by the . 
South Atlantic Fishery Management 
Council (Council), and its implementing 
regulations at 50 CFR part 646, under the 
authority of the Magnuson Fishery 
Conservation and Management Act 
(Magnuson Act). Regulations 
implementing Amendment 3 to the FMP 
were published in the Federal Register 
on January 23, 1991 (54 FR 2443). 
Included in the regulations as an interim 
final rule was a requirement that 
wreckfish be maintained with head and 
fins intact through landing. Because this 
requirement was not included in the 
proposed rule, NOAA requested public 
comment on it. 

When filleted, wreckfish are not 
easily distinguished from some species 
of grouper. In addition, filleted fish are 
more easily hidden aboard a vessel than 
are whole fish. Accordingly, the 
requirement that wreckfish be 
maintained with head and fins intact 
through landing was added to the 
regulations as an aid to enforcement. 
Without this requirement, the wreckfish 
trip limit or quota could be exceeded, or 
wreckfish could be landed during 
spawning-season or quota closures, by 
landing wreckfish as species of grouper 
or by hiding them. Wreckfish are 
currently landed with head and fins 
intact by all vessels in the fishery. Thus, 
this requirement does not present a 
substantive change to current practice. 

No comments were received on the 
requirement that wreckfish be 
maintained with head and fins intact 
through landing. 


Classification 


The Assistant Administrator for 
Fisheries, NOAA, determined that this 
final rule is (1) necessary for the 
conservation and management of the 
snapper-grouper fishery, (2) consistent 
with the Magnuson Act and other 
applicable law, and (3) not a “major 
rule” under E.O. 12291. 

The economic impacts and effects on 
small business entities of this final rule 
are unchanged from those analyzed and 
described in the Council-prepared 
regulatory impact review/regulatory 
flexibility analysis (RIR/RFA) for 


Amendment 3 to the FMP. Accordingly, | 


a new RIR/RFA is not required. 

This final rule does not have any 
impact on the environment that were not 
considered in the Council-prepared 
environmental assessment for 


Amendment 3. Accordingly, this action 
is categorically excluded by NOAA 
Directive 02-10 from the requirement to 
prepare an environmental assessment. 

This final rule does not affect the 
coastal zone management programs of 
the coastal states in a manner that was 
not previously considered for 
Amendment 3. Accordingly, new 
consistency determinations under the 
Coastal Zone Management Act are not 
required. 

This final rule does not contain a 
collection-of-information requirement 
subject to the Paperwork Reduction Act. 

This final rule does not contain 
policies with federalism implications 
sufficient to warrant preparation of a 
federalism assessment under E.O. 12612. 


List of Subjects in 50 CFR Part 646 


Fisheries, Fishing, Reporting and 
recordkeeping requirements. 


Authority: 16 U.S.C. 1801 et seq. 


PART 646—SNAPPER GROUPER 
FISHERY OF THE SOUTH ATLANTIC 


Accordingly, the interim final rule 
amending 50 CFR 646.21(b), which was 
published at 56 FR 2443 on January 23, 
1991, is adopted as final without change. 


Dated: March 22, 1991. 
Samuel W. McKeen, 
Acting Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 
[FR Doc. 91-7324 Filed 3-27-91; 8:45 am] 
BILLING CODE 3510-22-M 


50 CFR Part 672 
[Docket No. 901184-1042] 


Groundfish of the Gulf of Alaska 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 


ACTION: Notice of closure; request for 
comments. 


SUMMARY: The Regional Director, 
Alaska Region, NMFS, (Director), is 
prohibiting directed fishing for Pacific 
cod. This action is necessary to prevent 
the total allowable catch (TAC) for 
Pacific cod in the Western Regulatory 
Area from being exceeded before the 
end of the fishing year. The intent of this 
action is to promote optimum use of 
groundfish while conserving Pacific cod 
stocks. 


bates: Effective: 12:00 noon on March 
23, 1991, Alaska local time (A.1.t.), for 
the remainder of the fishing year, unless 
superseded Comments are invited for 15 
days following the effective date of this 
notice. 
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ADDRESSES: Comments should be 
mailed to Dale R. Evans, Chief, Fisheries 
Management Division, National Marine 
Fisheries Service, P.O. Box 21668, 
Juneau, Alaska 99802-1668, or be 
delivered to 9109 Mendenhall Mall 
Road, Federal Building Annex, Suite 6, 
Juneau, Alaska. 

FOR FURTHER INFORMATION CONTACT: 
Andrew N. Smoker, Resource 
Management Specialist, NMFS, 907-586- 
7228. 

SUPPLEMENTARY INFORMATION: The 
Fishery Management Plan for the Gulf of 
- Alaska Groundfish Fishery (FMP) 
governs the groundfish fishery in the 
exclusive economic zone in the Gulf of 
Alaska under the Magnuson Fishery 
Conservation and Management Act. The 
FMP was prepared by the North Pacific 
Fishery Management Council and was 
implemented by regulations appearing 
at 50 CFR 611.92 and parts 620 and 672. 

In accordance with § 672.20(c)(2), if 
the Director determines that the amount 
of a target species category apportioned 
to a fishery is likely to be reached, the 
Director may establish a directed fishing 
allowance for that species or species 
group. In establishing a directed fishing 
allowance, the Director shall consider 
the amount of that target species or 
species group that will be taken as 
incidental catch in directed fishing for 
other species in the same regulatory 
area or district. If the Director 
establishes a directed fishing allowance 
and that allowance is or will be reached, 
he will prohibit directed fishing for that 
species or species group in the specified 
regulatory area or district. 

The amount of a species or species 
group apportioned to a fishery is TAC, 
as defined in § 672.20(c)(1). The 1991 
TAC for Pacific cod in the Western 
Regulatory Area of the Gulf of Alaska is 
30,000 mt (56 FR 8723; March 1, 1991). 
The Director has determined that the 
TAC for Pacific cod is likely to be 
reached based on projections of fishing 
effort. The Director, therefore, 
establishes a directed fishing allowance 
of 27,000 mt for Pacific cod in the 
Western Regulatory Area and prohibits 
directed fishing for Pacific cod in that 
area, effective 12:00 noon, A.1.t., March 
23, 1991. The remaining TAC amounts of 
Pacific cod in the Western Regulatory 
Area will be necessary as bycatch to 
support remaining groundfish fisheries 
in that regulatory area. 

After 12:00 noon, A.L.t., March 23, 
1991, in accordance with § 672.20(g)(3), 
amounts of Pacific cod retained on 
board vessels in the Western Regulatory 
Area at any time during a trip must be 
less than 20 percent of the amount of all 
other fish species retained at the same 


time by the vessel during the same trip 
as measured in round weight 
equivalents. This closure will remain in 
effect for the remainder of the fishing 
year. 


Classification 


This action is taken under 50 CFR 
672.20 and is in compliance with 
Executive Order 12291. 

Immediate effectiveness of this notice 
is necessary to prevent wastage of 
groundfish that will occur if TACs are 
exceeded and retention of Pacific cod is 
prohibited. Therefore, the Assistant 
Administrator for Fisheries, NOAA, 
finds for good cause that it is 
impractical and contrary to the public 
interest to provide prior notice and 
comment on this notice or to delay its 
effectiveness date. However, interested 
persons are invited to submit comments 
in writing to the address above for 15 
days after the effective date of this 
notice. 


List of Subjects in 50 CFR Part 672 
Fish, Fisheries, Reporting and 

recordkeeping requirements. 
Authority: 16 U.S.C. 1801 et seq. 
Dated: March 22, 1991. 

Richard H. Schaefer, 


Director of Office of Fisheries, Conservation 
and Management, National Marine Fisheries 
Service. 


[FR Doc. 91-7284 Filed 3-22-91; 4:33 pm] 
BILLING CODE 3510-22-M 


50 CFR Part 675 
[Docket No. 901199-1021] 


Groundfish of the Bering Sea and 
Aleutian Islands Area 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice of apportionment of 
reserve to pollock and notice of closure 
to directed fishing in the Aleutian 


Islands subarea; request for comments. 


summary: The Secretary of Commerce 
(Secretary) announces that amounts of 
the operational reserve are needed in 
the domestic annual processing (DAP) 
fishery for pollock in the Aleutian 
Islands subarea. In addition, the 
Regional Director, Alaska Region, 
NMFS, (Director), is establishing a 
directed fishing allowance for pollock in 
the Aleutian Islands subarea and is 
prohibiting further directed fishing for 
pollock. This action is necessary to 
prevent the total allowable catch (TAC) 
for pollock in the Aleutian Islands 
subarea from being exceeded before the 
end of the year. The intent of this action 


is to ensure optimum use of groundfish 
while conserving pollock stocks. 


DATES: Effective: 12:00 (noon), A.1.t., 
March 23, 1991, through 24:00 (midnight), 
A.1.t., December 31, 1991. Comments are 
invited for 15 days following the 
effective date of this notice. 


ADDRESSES: Comments should be 
mailed to Dale R. Evans, Chief, Fisheries 
Management Division, National Marine 
Fisheries Service, P.O. Box 21668, 
Juneau, Alaska 99802-1668, or be 
delivered to 9109 Mendenhall Mall 
Road, Federal Building Annex, Suite 6, 
Juneau, Alaska. 


FOR FURTHER INFORMATION CONTACT: 
Andrew N. Smoker, Resource 
Management Specialist, NMFS, 907-586- 
7229. 


SUPPLEMENTARY INFORMATION: The 
Fishery Management Plan for the 
Groundfish Fishery of the Bearing Sea 
and Aleutian Islands Area (FMP} 
governs the groundfish fishery in the 
exclusive economic zone within the 
Bering Sea and Aleutian Islands (BSAI) 
management area under the Magnuson 
Fishery Conservation and Management 
Act. The FMP was developed by the 
North Pacific Fishery Management 
Council and is implemented by 
regulations appearing at 50 CFR 611.93 
and part 675. 

Section 675.20(a)(1) of the 
implementing regulations establishes an 
optimum yield (OY) range of 1.4 to 2.0 
million metric tons (mt) for all 
groundfish species in the BSAI 
management area. TACs for target 
species and the “other species” category 
are specified annually within the OY 
range and apportioned by subarea 


($ 675.20(a)(2)). 
Reapportionment: 


In accordance with § 675.20(a)(3), 15 
percent of the TAC for each target 
species category is placed in a reserve, 
and the remaining 85 percent of the TAC 
for each target species is apportioned 
between domestic annual harvesting 
and the total allowable level of foreign 
fishing. The reserve is not designated by 
species or species group and any 
amount of the reserve may be 
apportioned to a target species category 
provided that such apportionments are 
consistent with § 675.20(a)(2)(i) and do 
not result in overfishing of a target 
species category. As established in 
§ 675.20(b)(1)(i), the Secretary will 
apportion reserve amounts to a target 
species category as needed. 

The initial 1991 TAC specified tor 
pollock in the Aleutian Islands subarea 
is 72,250 mt (56 FR 6290, February 15, 
1991), all of which was apportioned to 





DAP. The Secretary now finds that the 
pollock DAP fishery in the Aleutian 
Islands subarea requires an additional 
12,750 mt of pollock to continue 
operations. Therefore, under the 
authority provided in § 675.20(b)(1)(i), 
the Secretary apportions 12,750 mt from 
the reserve to DAP pollock resulting in a 
revised DAP pollock TAC of 85,000 mt in 
the Aleutian Islands subarea (see Table 
1). This apportionment is consistent witl 
§ 675.20(a)(2)(i} and does not result in 
overfishing of Aleutian Islands subarea 
pollock stocks as the revised TAC is 
less than the acceptable biological catch 
(101,460 mt) for pollock in that subarea. 


Closure to Directed Fishing 


If the Director determines that the 
amount of a seasonal allowance of 
pollock is to be reached, the Director 
may establish a directed fishing 
allowance. The amount of a species 
apportioned to a fishery is the TAC, as 
revised by inseason adjustments and 
identified by subarea, allocation for 
joint venture processing (JVP), if any, 
and apportionment for DAP. In 
establishing a directed fishing 
allowance, the Director shall consider 
the amount of that species category that 
will be taken as incidental catch in 
directed fishing for other species 
categories in the same subarea 
($ 675.20(a)(8)). If the Director 
establishes a directed fishing allowance 
and that allowances is or will be 


reached, he will prohibit directed fishing 
for that species category in the specified 
subarea. 

Pursuant to § 675.20(a)(8), the Director 
is establishing a directed fishing 
allowance of 83,000 mt for pollock in the 
Aleutian Islands, subarea, leaving 2,000 
mt available as incidental catch in other 
groundfish fisheries. The directed fishing 
allowance of 83,000 mt for pollock in the 
Aleutian Islands subarea will be 
reached on March 23, 1991. 

The Director is prohibiting further 
directed fishing for pollock in the 
Aleutian Islands subarea effective 12:00 
noon, A.Lt., March 23, 1991. After the 
closure date, in accordance with 
§ 675.20(h)(1), amounts of pollock 
retained on board vessels in the 
Aleutian Islands subarea at any time 
during a trip must be less than 20 
percent of the aggregate catch of the 
other fish retained at the same time 
during the same trip as measured in 
round weight equivalents. 


Classification 


This action is taken under 
§ 675.20(a)(8) and (b)(1)(i), and is in 
compliance with Executive Order 12291. 

The Assistant Administrator for 
Fisheries, NOAA, finds for good cause 
that it is impractical and contrary to the 
public interest to provide prior notice 
and comment or to delay the effective 
date of this notice. Immediate 
effectiveness of this notice is necessary 
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to benefit U.S. fishermen participating in 
DAP pollock operations who would 
otherwise unnecessarily be prohibited 
from fishing due to a premature closure. 
However, interested persons are invited 
to submit comments in writing to the 
address above for 15 days after the 
effective date of this notice. 


TABLE 1.—BERING SEA-ALEUTIAN 
ISLANDS APPORTIONMENT OF TAC 


[Values are in metric tons] 


85,000 


72,250 | +12,750 |. 
BSAI 


ABC=2,932,485 
en} 1,700,000 
Reserves......1 300,000 


+12,750 | 1,712,750 
—12,750 287,250 


List of Subjects in 50 CFR Part 675 


Fish, Fisheries, Recordkeeping and 
reporting requirements. 

Authority: 16 U.S.C. 1801, et seg. 

Dated: March 22, 1991. 
Richard H. Schaefer, 
Director of Office of Fisheries, Conservation 
and Management, National Marine Fisheries 
Service. 
[FR Doc. 91-7285 Filed 3-22-91 4:33 pm] 
BILLING CODE 3510-22-M 





Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


ADMINISTRATIVE CONFERENCE OF 


THE UNITED STATES 
1 CFR Part 305 


National Vaccine Injury Compensation 
Program 


AGENCY: Administrative Conference of 
the United States. 


ACTION: Request for public comments. 


SUMMARY: The Administrative 
Conference’s Committee on 
Governmental Processes has under 
consideration a draft recommendation 
on the National Vaccine Injury 
Compensation Program. Interested 
persons are invited to comment on the 
draft recommendation. 


DATES: Please submit comments by 
April 22, 1991. 

ADDRESSES; Send comments to David M. 
Pritzker, Administrative Conference of 
the United States, 2120 L Street, NW., 
suite 500, Washington, DC 20037. 

FOR FURTHER INFORMATION CONTACT: 
David M. Pritzker, 202-254-7020. 


SUPPLEMENTARY INFORMATION: The 
Administrative Conference’s Committee 
on Governmental Processes has under 
consideration a draft recommendation 
on the National Vaccine Injury 
Compensation Program (Program). The 
proposed recommendation is based in 
part on a draft report written by 
Professor Wendy K. Mariner of the 
Boston University Schools of Public 
Health and Medicine. The draft 
recommendation is summarized in this 
notice. Copies of the full text of the draft 
recommendation and of the draft report 
are available from the Office of the 
Chairman of the Administrative 
Conference. 

The draft recommendation urges 
continued efforts at effective 
dissemination of information about the 
Program. It suggests measures to 
simplify the process of determining 
eligibility for the Program and 
determining compensation. The draft 
also identifies possible statutory 


amendments aimed at reducing the 
burdens placed on the Program by large 
fluctuations in the numbers of petitions 
filed. 

The Conference's Committee on 
Governmental Processes will meet in 
late April or early May for further 
consideration of the draft 
recommendation in the light of any 
comments that may be received. At that 
time, the committee will decide whether 
to approve a draft recommendation for 
consideration by the Administrative 
Conference at its Plenary Session 
scheduled for June 13 and 14, 1991. 
Comments should be sent to the address 
given above. 

Dated: March 26, 1991. 

Jeffrey S. Lubbers, 

Research Director. 

[FR Doc. 91-7493 Filed 3-27-91; 8:45 am] 
BILLING CODE 6110-01-M 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Part 52 
[FV-89-204) 


United States Standards for Grades of 
Tomato Catsup 


AGENCY: Agricultural Marketing Service. 
ACTION: Proposed rule. 


summany: In compliance with the 
requirements for periodic review of 
existing regulations and in response to a 
petition from the Indiana Food 
Processors Association, Incorporated 
(IFPA), the Agricultural Marketing 
Service (AMS) has reviewed and 
proposes to revise the United States 
Standards for Grades of Tomato Catsup. 
The proposed rule would change the 
U.S. grade standards for tomato catsup 
by: (1) Revising the scoring for 
consistency; (2) replacing dual grade 
nomenclature with single letter grade 
designations; (3) providing for use of 
other methods or devices to determine 
color that are approved by USDA; and 
(4) removing § 52.2112, score sheet for 
tomato catsup. 

DATES: Comments must be received on 
or before June 26, 1991. 

ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this proposal. Comments 
must be sent in duplicate to the Office of 
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the Branch Chief, Processed Products 
Branch, Fruit and Vegetable Division, 
Agricultural Marketing Service, U.S. 
Department of Agriculture, room 0709, 
South Building, P.O. Box 96456, 
Washington, DC 20090-6456. Comments 
should note the date and page number of 
this issue of the Federal Register and 
will be made available for public 
inspection in the Office of the Branch 
Chief during regular business hours. 


FOR FURTHER INFORMATION CONTACT: 
Harold A. Machias, Processed Products 
Branch, Fruit and Vegetable Division, 
Agricultural Marketing Service, U.S. 
Department of Agriculture, room 0709, 
South Building, P.O. Box 96456, 
Washington, DC 20090-6456, telephone 
(202) 447-6247. 


SUPPLEMENTARY INFORMATION: This 
action has been reviewed under 
Executive Order 12291 and Department 
Regulation 1512-1 and has been 
designated as a “nonmajor” rule. It will 
not result in an annual effect on the 
economy of $100 million or more. There 
will be no major increase in cost or 
prices for consumers; individual 
industries, Federal, State, or local 
government agencies; or geographic 
regions. It will not result in significant 
effects on competition, employment, 
investments, productivity, innovations, 
or the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Agencies are required to periodically 
review existing regulations. An 
objective of the regulatory review is to 
ensure that the grade standards are 
serving their intended purpose, the 
language is clear, and the standards are 
consistent with AMS policy and 
authority. This proposal reflects the 
recommendations from such a review. 

The Administrator, Agricultural 
Marketing Service, has certified that this 
action will not have a significant 
economic impact on a substantial 
number of small entities, as defined in 


_ the Regulatory Flexibility Act, Public 


Law 96-354 (5 U.S.C. 601 et seq.), 
because it reflects current marketing 
practices. In addition, these standards 
are voluntary. A small entity may avoid 
incurring any additional economic 
impact by not employing the standards. 

The United States Department of 
Agriculture (USDA) received a petition 
from the Indiana Food Processors 





Association, Incorporated (IFPA), 
requesting that the U.S. grade standards 
for tomato catsup be revised to reflect 
newer processing techniques, 
procedures, and tomato varieties 
responsible for improvements in the 
quality of tomato catsup. IFPA stated in 
their petition that over the last ten 
years, new manufacturing techniques 
and procedures and new hybrid tomato 
varieties have provided processors the 
ability to produce tomato catsup with a 
higher consistency (resistance of a fluid 
to deformation i.e., apparent viscosity). 
Consumers have demonstrated a 
preference for such tomato catsup and 
IFPA believes that U.S. Grade A should 


include higher consistency requirements. 


In their petition, IFPA specified their 
recommendations for those 
requirements. 

USDA reviewed their petition and 
contacted IFPA for further clarification 
regarding their recommended changes. 
Upon completion of the review, USDA 
determined that changes in the 
standards for consistency, as well as 
other changes involving the grading 
nomenclature and score sheets, should 
be proposed. 

Large core tomato varieties were used 
for processing when the current U.S. 
grade standards were last amended in 
August, 1953. Large core tomatoes were 
reported to be slightly higher in natural 
tomato solids (i.e., sucrose and other 
sugars, fruit acids, and mineral salts), 
but lack the consistency found in 
coreless tomatoes. Due to the 
development and increased use of 
coreless tomatoes by the industry, the 
texture and viscosity of tomato catsup 
on the market has changed to a higher 
consistency. 

Tomato catsup consistency is 
determined by Bostwick consistometer 
readings which measure the distance a 
specific volume of catsup flows in 30 
seconds on a level plane. This method 
reflects the resistance of the catsup to 
flow and the tendency of the liquid 
portion of catsup to separate from the 
insoluble solids portion. Graders are 
instructed to assign score points 
according to the consistometer readings, 
expressed in centimeters, and the 
measurement of apparent free liquid. 
Low consistency catsup flows farther 
than high consistency catsup. Under the 
current system outlined in the grading 
manual, consistency readings ranging 
from 4.1 to 5.5 centimeters represent 
optimum consistency and are assigned 
25 score points, the highest possible 
score assigned for U.S. Grade A. Lower 
score points are assigned relative to 
how far catsup will flow as compared 
with this optimum range indicated 


above. For example, tomato catsup with 
a consistency range of either 3.6 to 3.7 
centimeters or 6.6 to 7.9 centimeters 
cannot be assigned more than 23 score 
points. In this example, higher 
consistency catsup (3.6) scores the same 
as lower consistency catsup (7.9), falling 
within the currently defined range. 

In order to conform with the apparent 
industry practices and consumer 
preferences, the USDA proposes to 
amend the standards so that higher 
consistency or “thicker” catsup will 
generally be assigned a higher score and 
lower consistency or “thinner” catsup 
assigned a lower score. Appropriate 
modifications to the “Grading Manual 
for Tomato Catsup” would be made 
once the grade standards revision 
becomes effective. 

Under the proposed rule, catsup with 
“good consistency” ranging from 3.0 
centimeters to 7.0 centimeters would be 
graded U.S. Grade A or B. Within the 
“good consistency” range, the highest 
score points would be assigned to the 
highest consistency (3.0 centimeters) 
catsup. Catsup which falls outside the 
range for “good consistency,” but flows 
not less than 2.0 centimeters nor more 
than 10 centimeters would be graded 
U.S. Grade C. Within this “fairly good 
consistency” range, the highest score 
points would be assigned to catsup 
approaching “good consistency.” Most 
tomato catsup in the market place today 
would meet the proposed range for U.S. 
Grade A and B. 

This proposed rule would also replace 
dual grade nomenclature with single 
letter designations in accordance with 
recent agency practices. “U.S. Grade A” 
(or “U.S. Fancy”), “U.S. Grade B” (or 
“U.S. Extra Standard”), and “U.S. Grade 
C” (or “U.S. Standard”) would become 
“U.S. Grade A,” “U.S. Grade B,” and 
“U.S. Grade C,” respectively. 

This proposal also provides for the 
use of other methods or devices to 
determine color. These methods or 
devices must have been approved by 
USDA and must give results equivalent 
to the combinations of Munsell color 
discs for the respective grades. 

Finally, this proposed rule would 
delete § 52.2112, “Score sheet for tomato 
catsup”, from the U.S. grade standards. 
The score sheet imposes no 
requirements not found in other sections 
of the standards. Reformatting or 
amending the tomato catsup score sheet 
is a time consuming process that can be 
facilitated by editing the score sheet as 
a document not incorporated in the 
grade standards. This change is 
consistent with the format for recently 
revised grade standards. 
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List of Subjects in 7 CFR Part 52 


Food grades and standards, Food 
labeling, Frozen foods, Fruit juices, 
Fruits, Reporting and recordkeeping 
requirements, Vegetables. 

For the reasons set forth in the 
preamble, it is proposed that the 
Subpart-United States Standards for 
Grades of Tomato Catsup (7 CFR part 
52.2101-52.2112} be amended as follows: 

1. The authority citation for part 52 
continues to read as follows: 


Authority: Agricultural Marketing Act of 
1946, Secs. 203, 205, 60 Stat. 1087 as amended, 
1090 as amended (7 U.S.C. 1622, 1624). 


2. In §§ 52.2102, 52.2108(c), and 
52.2109(c) all references to “U.S. Grade 
Aor US. Fancy,” “U.S. Grade B or U.S. 
Standard,” and “U.S. Grade C or U.S. 
Extra Standard” are revised to read 
“U.S. Grade A,” “U.S. Grade B,” and 
“U.S. Grade C,” respectively. 

3. In $ 52.2106, (b) and (c) are revised 
and concluding text added to the end of 
paragraph (a) to read as follows: 


§52.2106 Color 

(a) * * # 

Any method or device approved by 
the USDA (including electric color 
meters) which gives equivalent results 
may be used. 

(b) (A) and (B) classification. Tomato 
catsup that possesses a good color may 
be given a score of 21 to 25 points. 
“Good color” means that the color is 
typical of tomato catsup made from 
well-ripened red tomatoes and which 
has been properly prepared and . 
properly processed. Such color contains 
as much or more red than that produced 
by spinning the specified Munsell color 
discs in the following combinations or 
an equivalent of such composite color: 
65 percent of the area of Disc 1; 21 
percent of the area of Disc 2; 14 percent 
of the area of either Disc 3 or Disc 4, or 7 
percent of the area of Disc 3 and.7 
percent of the area of Disc 4 whichever 
most nearly matches the reflectance of 
the tomato catsup. To receive a score in 
this classification, tomato catsup, when 
packed in glass, shall show no 
discoloration in the “neck” of the bottle. 

(c) (C) classification. lf the tomato 
catsup possesses a fairly good color, a 
score of 17 te 20 points may be given. 
Tomato catsup that falls into this 
classification shall not be graded above 
U.S. Grade C, regardless of the total 
score for the product (this is a limiting 
rule). “Fairly good color” means that the 
color is typical of tomato catsup and 
contains as much or more red: than that 
produced by spinning the specified 
Munsell color discs in the following 
combinations or an equivalent of such 
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composite color: 53 percent of the area 
of Disc 1; 28 percent of the area of Disc 
2; 19 percent of the area of either Disc 3 
or Disc 4, or 9% percent of the area of 
Disc 3 and 9% percent of the area of 
Disc 4 whichever most nearly matches 


the reflectance of the tomato catsup. 
* ® * * * 


4. In § 52.2107, paragraphs (b), (c), and 
(d) are revised to read as follows: 

§ 52.2107 
* * * 7 * 

(b) (A) and (B) classification. Tomato 
catsup that possesses a good consitency 
may be given a score of 22 to 25 points. 
“Good consistency” means tomato 
catsup shows not more than slight 
separation of free liquid when poured on 
a flat grading tray; is not excessively 
stiff; and flows not less than 3.0 
centimeters nor more than 7.0 
centimeters in 30 seconds at 20 degrees 
Centigrade in the Bostwick 
consistometer. Within this range, the 
higher consistency catsup will receive 
the higher score points. 

(c) (C) classification. Tomato catsup 
that possesses a fairly good consistency 
may be given a score of 18 to 21 points. 
Tomato catsup that falls into this 
classification shall not be graded above 
U.S. Grade C regardless of the total 
score for the product. “Fairly good 
consistency” means tomato catsup may 
show a noticeable, but not excessive, 
separation of free liquid when poured on 
a flat grading tray; is not excessively 
stiff and is outside the limits of flow for 
“good consistency” but flows not less 
than 2.0 centimeters nor more than 10.0 
centimeters in 30 seconds at 20 degrees 
Centigrade in the Bostwick 
consistometer. Within this range, catsup 
approaching “good consistency” would 
receive the higher score points. 

(d} (SStd) classification. Tomato 
catsup that fails to meet the 
requirements of paragraph (c) of this 
section may be given a score of 0 to 17 
points and shall not be graded above 
Substandard, regardless of the total 
score for the product. 


* * * * * 


§52.2112 [Removed and Reserved] 
5. Section 52.2112 is removed and 
reserved. 
Dated: March 22, 1991. 
Daniel Haley, 
Administrator. 
[FR Doc. 91-7281 Filed 3-27-91; 8:45 am] 
BILLING CODE 3410-02-m 


Food and Nutrition Service 
7 CFR Parts 271, 276, 278, and 279 
[Amendment No. 329] 


Food Stamp Program: Retailer/ 
Wholesaler Changes 


AGENCY: Food and Nutrition Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: This proposed rule sets forth 


changes in the Department of 
Agriculture's policy on authorizing and 
educating retail grocers who take part in 
the Food Stamp Program, and in 
assigning penalties to retailers who 
violate program rules. 

The Department is emphasizing the 
responsibility of retailers and 
wholesalers to know the regulations and 
ensure that they and their employees 
follow them. Until recently, the 
Department spent much time and money 
visiting retail stores to remind store 
owners and managers of their program 
responsibilities, and that violations 
could result in the loss of their 
authorization to participate as retail 
grocers. The proposed regulations 
clarify and emphasize the full and 
ongoing responsibility of retailers for 
their actions and the actions of their 
employees. Retailers will be advised at 
the time of initial authorization that they 
are completely and strictly liable for 
their and their employees’ compliance 
with all program regulations, and that 
retailers are subject to investigation and 
disqualification or withdrawal for 
violations discovered during an 
investigation. 

Under current regulations a firm that 
has received a warning prior to an 
investigation which discloses evidence 
of violations is subject to a more severe 
penalty than if the firm had not received 
such a warning. Under the proposed 
regulations the severity of the penalty 
would not be affected by any warning 
received by the retailer prior to an 
investigation. The penalty would be 
based on the seriousness of the 
violations committed during the 
investigation and the level of 
responsibility for store operations of 
persons who committed the violations. 
DATES: Comments should be received by 
May 28, 1991, to be assured of 
consideration. 

ADDRESSES: Comments should be 
submitted to Dwight Moritz, Chief, 
Coupon and Retailer Branch, Food 
Stamp Program, Food and Nutrition 
Service, U.S. Department of Agriculture, 
Alexandria, Virginia 22302. All written 
comments will be open to public 
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inspection at the office of the Food and 
Nutrition Service during regular 
business hours (8:30 a.m. to 5 p.m., 
Monday through Friday) in room 706, 
3101 Park Center Drive, Alexandria, 
Virginia. 


FOR FURTHER INFORMATION CONTACT: 
Dwight Moritz, Coupon and Retailer 
Branch, Benefit Redemption Division, 
Food and Nutrition Service, Alexandria, 
Virginia (703) 756-3418. 
SUPPLEMENTARY INFORMATION: 
Classification 


Executive Order 12291 and Secretary’s 
Memorandum No. 1512-1 


The Department has reviewed this 
regulation under Executive Order 12291 
and Secretary's Memorandum No. 1512- 
1. The rule will affect the economy by 
less than $100 million a year. The rule 
will not raise costs or prices for 
consumers, industries, government 
agencies or geographic regions. There 
will be no adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. Therefore, the Department has 
classified the rule as “not major”. 


Executive Order 12372 


The Food Stamp Program is listed in 
the Catalog of Federal Domestic 
Assistance under No. 10.551. For the 
reasons set forth in 7 CFR 3015 subpart 
V and related notice (Cite 48 FR 29115 
June 24, 1983), this Program is excluded 
from the scope of the Executive Order 
12372 which requires intergovernmental 
consultation with State and local 
officials. 


Regulatory Flexibility Act 


The proposed regulation has been 
reviewed with regard to the 
requirements of the Regulatory 
Flexibility Act of 1980 (Pub. L. 96-354). 
Betty Jo Nelsen, Administrator of the 
Food and Nutrition Service, has certified 
that this action does not have a 
significant economic impact on a 
substantial number of small entities. 
This action would have almost no 
impact on the vast majority of 
authorized firms, most of whom follow 
the regulations carefully. 


Paperwork Reduction Act 


This regulation does not contain 
reporting or recordkeeping requirements 
subject to approval by the Office of 
Management and Budget under the 
Paperwork Reduction Act of 1980. (44 
U.S.C. 3507) 
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Background 


At one time the Department's Food 
and Nutrition Service (FNS) was able to 
devote a greater portion of its resources 
to authorizing retail food stores and - 
educating owners and personnel of 
stores on their responsibilities in the 
Food Stamp Program. FNS officials 
visited stores to authorize the store and 
then made an average of two visits 
within a fiscal year to each store to 
ensure that management and clerks 
were aware of and were following 
program regulations. FNS officials 
would often make a series of additional 
visits to stores suspected of violating the 
rules to urge compliance. Due to 
budgetary constraints, FNS has reduced 
the number of field offices and the 
number of staff engaged in these 
educational activities. The need to 
maximize available resources requires 
FNS to seek the active cooperation of 
authorized firms in making the program 
effective. This is the underlying reason 
for this proposed regulation. 

The Department has reexamined its 
sanction regulations at 7 CFR 278.6 in 
regard to procedures and penalties for 
violations of program rules. The 
proposed regulation would revise the 
process by which retailers and 
wholesalers are informed that they are 
out of compliance with program 
regulations. It would also relate the 
seriousness of the violation more 
directly to the degree of the penalty. 


Definitions (§ 271.2) 


The Department proposes to add three 
definitions to part 271 of the regulations 
to allow FNS to more clearly assign 
responsibility for violations and, thus, 
hold retailers accountable for violations 
occurring in their stores. 

Firm management means any of the 
following: (1) The owner (either sole 
proprietor, partner or significant 
stockholder) or any person related to the 
owner by blood, marriage or adoption 
involved in the operation of the firm; (2) 
the manager, or any person related to 
the manager by blood, marriage or 
adoption involved in the operation of 
the firm; or (3) a person who is in charge 
of the firm's operations regularly or 
temporarily in the absence of the owner 
or manager. 

Firm personnel means any person 
working on the firm premises in 
furtherance of the firm's business, 
whether compensated or 
uncompensated, including but not 
limited to: (1) Owners and managers; (2) 
full or part-time employees; or (3) 
persons, including apprentices or 
students, assisting in the operation of 
the firm. The above described persons 


are firm personnel whether on-duty, off- 
duty while on firm premises or while 
conducting transactions for or with the 
firm or through firm accounts. 

Firm premises means: (1) The public 
areas of the firm and firm entrances; (2) 
the areas of the firm normally off-limits 
to the public such as, but not limited to, 
storerooms, freezers, refrigerators, 
produce-preparation areas, meat-cutting 
and wrapping areas, bakery and 
delicatessen areas, loading docks, office 
areas and employee lounges/restrooms; 
(3) outdoor pedestrian or parking areas 
either owned or leased by or available 
for the use of the firm and its customers; 
and (4) any other areas identified as 
firm premises on either a deed or lease 
agreement, or on an operating license. 


Continued Participation of Households 
Under Investigation (§ 276.2(f)) 


The current provision allowing 
continued participation of households 
under investigation was unintentionally 
placed in 7 CFR 278.5(f). This paragraph 
more appropriately belongs in part 276 
and the Department is taking the 
opportunity to make this correction. 
Therefore, this paragraph is proposed to 
be moved to 7 CFR 276.2(f). 


Authorization of Retail Food Stores 
(§ 278.1) 


It has historically been the 
Department's policy that firms are 
responsible for the acts of their 
employees, even though current rules do 
not address directly this responsibility 
of firms. Therefore, the proposed rule 
amends 7 CFR 278.1(a) to state that 
firms which seek authorization must 
agree to assume responsibility for the 
acts of their employees, even if ; 
violations take place when the owners 
or management are not present, and that 
all people working on the premises of 
the firm will be acting on behalf of the 
owner. 

The current regulations do not require 
firms to verify information which FNS 
may require an applicant to provide on 
its application for authorization. The 
inability of FNS to require verification of 
information (e.g. information related to 
the nature of the business of a firm) may 
have resulted in the authorization of 
some stores that do not effectuate the 
purposes of the program. The 
Department, therefore, proposes to 
amend 7 CFR 278.1(b) to state that an 
applicant for authorization to accept 
food stamps must document or verify 
information submitted on the 
application as requested by FNS. The 
proposed regulation also states that FNS 
may investigate such information. 

Currently, the policy of the 
Department is to require an applicant 
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retail firm to maintain a stock of eligible 
food even though this policy is not 
specifically stated in the Food Stamp 
Program Regulations. This policy is 
based on consistent references in the 
Food Stamp Act to retail food stores and 
food business. Section 9({a) of the Food 
Stamp Act of 1977, requires FNS to 
consider the nature and extent of the 
food business an applicant does in 
deciding whether to authorize an 
applicant. The Department interprets 
these references to mean that 
authorization to participate should be 
limited to firms which stock and sell 
groceries. Therefore, the Department is 
taking this opportunity to expressly 
incorporate this policy into the 
regulations. The proposed regulation 
amends 7 CFR 278.1(b)(1) to add a new 
paragraph (iii) to state that a firm 
without a stock of eligible food 
available to the public shall not be 
authorized. 

The Department also proposes to 
amend 7 CFR 278.1(b)(3) to provide that 
FNS deny authorization to any firm that 
has a poor record of business integrity. 
this is a shift of emphasis from the 
current rule which states that FNS 
“may” deny authorization, It reflects the 
Department's determination to examine 
applicants very thoroughly. The 
regulation also proposes that FNS 
expand the list of information to be 
taken into consideration to include the 
denial, suspension or withdrawal of a 
business or health license as an 
indication of lack of business integrity. 

Public Law 97-253, sections 175 and 
176(a), 96 Stat. 781, September 8, 1982, 
amended the Food Stamp Act to state, in 
part, that the Secretary may require a 
retail food store or a wholesale food 
concern which has been disqualified or 
subjected to a civil money penalty 
(CMP) to furnish a bond to cover the 
value of coupons which that store or 
concern may in the future accept an 
redeem in violation of the Food Stamp 
Act. On July 12, 1984, at 49 FR 28391, the 
Department amended its regulation to 
implement the bonding amendment of 
the Food Stamp Act. During the first four 
months after implementation, the 
Department learned that retail food 
firms were having difficulty in obtaining 
bonds, because commercial bonding ~ 
agents were reluctant to issue bonds in 
the low amounts required. In addition, 
most bonding companies would not 
issue a collateral bond which was 
payable on demand. Demand payment 
was required in order to fulfill the 
requirements of the Act, which stated 
that the bond was to ensure payment of 
a future fiscal claim without third party 
intervention. 
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The Department considered and 
proposed in a regulation published 
August 14, 1985, an amendment-:which_ 
would formally allow the use ofthe - - 
more readily accessible “irrevocable 
letters of credit”. Subsequently, the 
Department decided to reexamine the. « 
overall cost-effectiveness of the bonding 
provision. Since the bonding provision 
in section 12(d)} of the Food Stamp Act 
of 1977, as amended, went into effect, it 
has only once been invoked to collect a 
claim against a retailer. The total . 
amount collected was only $1,000. For 
several reasons, the bonding provision 
has proven to be an ineffective 
compliance tool for the Department. 
First, the requirement is a burden to 
retailers and to FNS staff who must 
assist retailers with needed information 
on how to satisfy the requirement. 
Second, the vast majority of cases 
involving stores disqualified as a result 
of investigations do not result in the 
establishment of a claim against a 
retailer; therefore, in most cases the 
provision serves no real purpose. 
Finally, the administrative burden and 
expense of removing and then 
reinstating firms whose bonds expire 
and are then renewed far exceed any 
potential benefits the Department may 
derive from the existing bonding 
provisions. Therefore, the proposed rule 
would rescind the bonding provisions at 
7 CFR 278.1(b)(4), 278.7(a), 278.7(b) and 
279.7(a). 

The Department proposes to include 
new paragraphs at 7 CFR 278.1(b)(4) and 
278.1(k)(4) which would require that 
prior food stamp violations by an 
applicant be considered in deciding 
whether to authorize a store, providing 
that no sanction has already been 
served for the violations. It would 
provide for denial of authorization of a 
firm that has committed violations prior 
to applying for or being approved for 
authorization. Such denial of 
authorization would be for a specific 
period of time warranted by the 
violations. There have been firms that 
were denied authorization on the basis 
of evidence of illegal acceptance of 
coupons. Under current regulations such 
denial of authorization is tantamount to 
a permanent bar against the firm’s 
future authorization regardless of the 
nature of the violations because there is 
no time stated in the denial notice after 
which the firm might again apply for 
authorization. The proposed rule would 
allow FNS to deny authorization to a 
firm for a specific period of time in some 
cases depending on the nature of the 
violations that were cited in the denial 
of authorization. 


The Department also would consider 
evidence of violations at other units of 
multi-unit firms. This is current 
Department policy, but the Department 
is publishing it in this proposed 
regulation to ensure maximum clarity. 

The regulation proposes to eliminate 
the last two sentences of the paragraph 
at 7 CFR 278.1(c)(6) in the current 
regulations. The sentences deal with 
implementation in 1982 of certain 
restrictions on the authorization of 
wholesalers and are now obsolete. 

The proposed regulation would amend 
7 CFR 278.1(k)(1) to state that FNS has 
authority to deny authorization to any 
firm that does not meet the criteria for 
authorization—not just retailers, 
wholesalers, meal services and 
treatment programs. Current regulations 
at 7 CFR 278.1(k)(2) provide that FNS 
shall deny authorization to a firm for 
failure to pay a fiscal claim assessed 
against it. The Department proposes to 
broaden this provision at 7 CFR 
278(k)(2) to allow denial of authorization 
for failure of a firm to pay a fiscal claim 
or a CMP. The Department proposes to 
amend 7 CFR 278.1{k} to add a new 
paragraph (3) which incorporates into 
the regulations the Department's current 
policy of denying authorization to a firm 
that is serving a disqualification for 
prior Food Stamp Program violations if 
the application is submitted more than 
10 days before the end of the 
disqualification period. 

The Department proposes to add a 
new provision at 7 CFR 278.1(1) to 
specifically provide for the withdrawal 
of authorizations of firms when (1) prior 
violations are discovered after 
authorization has been granted, and (2) 
a number of units under the same 
ownership are found violating. The 
Department is proposing these changes 
to ensure that firms which commit 
serious violations of the rules prior to 
applying for or receiving authorization 
receive treatment comparable to what 
they would receive if they were caught 
breaking the rules after authorization. 
The language on withdrawing the 
authorizations of all locations of a firm 
when a number of locations of the firm 
are found violating would put current 
FNS policy into the regulations. This 
policy is based on the premise that 
widespread violations throughout a 
multi-unit firm show a lack of business 
integrity by the firm's management or 
owners. 

The Department further proposes to 
amend 7 CFR 278.1(m),.the paragraph on 
withdrawal of authorization, to include 
a new paragraph (4) to provide that 
failure to respond to an FNS request for 
information is a basis for withdrawal. 
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The Department also proposes to 
eliminate an annual limitation on 
updating firm information. The original 
limitation on updating information was 
to protect retailers from excessive 
requests for information. FNS field 
offices may occassionally need to send 
questionnaries to the retailer in order to 
keep their files up to date. Such requests 
for information might fall in the same 
year as a scheduled program-wide 
request that retailers update the 
information FNS has. 

The current language at 7 CFR 278.1(p) 
on filing an application containing false © 
or misleading information contains the 
phrase “may result in denial”. The 
Department proposes to amend 7 CFR 
278.1(p) to clearly state that submission 
of false or misleading information shall 
result in denial or withdrawal of 
authorization to participate in the 
program. 


Retailer Operation of the Program 
(3 278.2, § 278.4, § 278.7) 


The proposed regulation would add 
the word “accepted” to the paragraph at 
7 CFR 278.2(g) which describes how 
firms may redeem coupons. The world 
was inadvertently omitted from the 
regulations when they were last 
published. The Department is also 
proposing to modify 7 CFR 278.5(e) 
which allows retail firms to obtain 
coupons from FNS to test compliance in 
their stores so as to allow retailers to 
check for coupon trafficking as well as 
sales of nonfood items. This provision 
would also be relocated to 7 CFR 
278.2(m) which is a more logical location 
in the regulations. The proposed rule 
would also update the FNS contact 
address from which firms may purchase 
coupons for internal checks. 7 CFR 
278.4(a) is proposed to be removed since 
it addresses the same material found in 
the current regulations at 7 CFR 278.7(c}. 


Sanctions Against Authorized Firms 
(§ 278.6) 


The Department proposes to amend 7 
CFR 278.6(a) regarding penalties for 
violations to include a reference to 
“other program access device” which 
might be misused (such as the plastic 
cards and computerized records used in 
the Electronic Benefits Transfer pilot 
projects). In addition, this paragraph 
would provide for sanctions against 
retail food store for violations 
committed by firm employees engaged 
in the issuance of food stamps as 
provided for in 7 CFR 274.1(b)(3)fii)(A). 

The Department proposes to revise 7 
CFR 278.6(e) in its entirety to specify 
more clearly the kinds of violations 
which give rise to various 





disqualification periods. It is the 
Department's intent to more directly 
relate the seriousness of the violations 
to the degree of the penalty. 

The proposed revision would 
eliminate all reference in 7 CFR 278.6(e) 
to the question of “store practice”. 
Currently this section makes a 
distinction between deliberate 
violations, which are attributed to a 
store’s customary practice, and 
occasional or careless violations, and 
penalizes a firm more severely for the 
former. The Department proposes to 
eliminate this distinction and base the 
severity of the penalty directly on the 
seriousness of the violations, as 
determined by the nature of the 
violations and the store personnel who 
committed them. The penalties for 
violations by owners and management 
would result in more severe penalties 
than those committed by clerks. Store 
practice would no longer be an element 
in determining the appropriate sanction. 

The Department proposes to delete all 
reference in 7 CFR 278.6(e) to the FNS 
regional office as the agent of FNS in 
action against violators. instead, the 
regulation would state that “FNS” will 
take action. This change in wording is 
being made to reflect the fact that some 
FNS regional offices have delegated 
authority to their field offices to act in 
these matters. 

Prior FNS action to warn firms is 
currently a factor in determining the 
severity of a penalty for violations. 
Under the proposed regulation, it would 
not be. Previously, FNS field staff made 
onsite visits to firms alleged to be 
violating the rules to warn them of the 
consequences of violating. These 
warnings were then confirmed in 
writing. As mentioned previously, 
current FNS staff resources do not allow 
FNS to continue this practice. Thus, the 
proposed revision would eliminate all 
references in 7 CFR 278.6(e) to prior 
action taken by FNS to warn the firm 
about the possibility that violations are 
occurring and of the possible 
consequences of breaking the rules. 

The Department proposes to 
disqualify a firm permanently if 
personnel of the firm {clerk or other firm 
employees; management personnel or 
owners) trafficked in coupons or other 
program access device by discounting 
on at least one occasion. A permanent 
disqualification would also result if the 
violations were sanctionable and the 
firm had twice before received a 
sanction. The current regulations require 
this penalty for the exchange of cash for 
any dollar amount of coupons or other 
program access device. However, courts 
have been reluctant to impose such a 
penalty when there is no discounting. 


Thus, the proposed regulation in 7 CFR 
278.6(e) would provide that an exchange 
of coupons or other program access 
device at face value for cash should be 
treated as if it were an exchange of 
ineligible merchandise of the same 
value. 

The Department proposes to revise 7 
CFR 278.6(é) to establish a 5-year 
disqualification for first sanctions in 
cases in which store personnel sold 
nonfood items or services for $100 or 
more in coupons or other program 
access device on at least one occasion. 
The current regulations provide for a 5- 
year disqualification of a retail firm in 
the following circumstances: (1) It is to 
be the firm's first sanction; (2) the firm 
had been previously advised of the 
possibility that violations were 
occurring and of the possible 
consequences of violating the 
regulations; and (3) the evidence shows 
that it is the firm’s practice to sell 
expensive or conspicuous nonfood 
items, tobacco products, or alcoholic 
beverages in exchange for food coupons. 
Current rules at 7 CFR 278.6(e) prescribe 
longer disqualification periods for the 
sale of expensive ineligible items. The 
Department has decided to re-designate 
“expensive” ineligible items as “high- 
cost” ineligible items. In addition, to 
remove any ambiguity, the Department 
has decided to specify exactly what a 
high-cost item is. Thus, the proposed 
rule states that a high-cost item is one 
with a stated price of $10.00 or more. 
The Department believes that this is a 
reasonable threshold for high-cost items. 

The Department proposes to revise 7 
CFR 278.6(e) to prescribe a 3-year 
disqualification for the first sanction of 
a firm in which owners or management 
personnel took direct part in selling 
tobacco products, alcoholic beverages, 
or high-cost ineligible items. The current 
regulations allow a 3-year 
disqualification if it is the firm's practice 
to commit violations such as the sale of 
grocery-type nonfood items and the firm 
has been warned, or violations 
warranting a 5-year disqualification 
occurred, but the firm had not been 
warned prior to the violations. 

The Department proposes to revise 7 
CFR 278.6(e) to require a 1-year 
disqualification as a first sanction if 
owners or management personnel 
committed violations such as selling 
ineligible items for coupons; clerks sold 
tobacco products, alcoholic beverages or 
high-cost nonfood items for coupons; 
redemptions exceed food sales for a 
specific period; a wholesaler’s 
redemptions exceed redemptions of all 
the firms the wholesaler is authorized to 
serve; a wholesaler’s coupon 
redemptions from a particular retail firm 
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exceed the coupons that firm redeemed 
through the wholesaler; wholesalers 
knowingly accepted coupons from an 
unauthorized firm or individual; a meal 
service knowingly sold meals for 
coupons to a person not eligible to buy 
meals with coupons; or a retailer 
accepted coupons from another retailer 
or person knowing that retailer or 
person was not entitled to possession of 
food coupons. The current rules call for 
a 1-year disqualification as a first 
sanction if owners or management 
personnel commit violations such as the 
sale of ineligible items and there was no 
prior warning. 

The Department proposes to revise 7 
CFR 278.6(e) to require a 6-month 
disqualification as a first sanction if 
clerks committed violations such as the 
sale of ineligible items other than 
alcoholic beverages, tobacco products.or 
items of high cost (stated price of $10.00 
or more). The current regulation on 6- 
month disqualifications is almost the 
same, but refers to carelessness or poor 
supervision as the cause of the 
violations. 

Under current regulations, in certain 
circumstances, a store may have its - 
disqualification period converted to a 
CMP if the disqualification would cause 
hardship to food stamp recipients. The 
Department proposes to amend 7 CFR 
278.6(f) to incorporate the current policy 
of including, among the criteria used in 
evaluating hardship, special services 
that are provided by the store. These 
special services could include ethnic 
foods or language skills not available at 
other area stores. 

The Department proposes to remove a 
sentence at 7 CFR 278.6(f). Such removal 
will prohibit FNS from disqualifying a 
firm that meets the criteria for a 
hardship CMP in lieu of a 
disqualification even though the firm 
had previously been sanctioned. A court 
has ruled (Dalton’s Market v. USDA) 
that disqualification of a firm which 
qualifies for a hardship CMP is 
inappropriate, even though the firm has 
been previously sanctioned. Therefore, 
the Department has in the proposed 
regulation removed the sentence 
allowing for a disqualification under _ 
such circumstances. 

The current regulations at 7 CFR 
278.6(f) provide that a CMP shall be 
assessed against a disqualified store 
which is sold before the disqualification 
period has been completed. In addition, 
the current regulations provide that a 
store or concern (other than a bona fide 
buyer or transferee) may not be 
authorized to accept or redeem coupons 
until the CMP is paid or a bona fide 
transfer of ownership has occurred. The 





Department is taking this opportunity to 
clarify the wording of this provision. 

The Department proposes to amend 7 
CFR 278.6{g) to set a minimum CMP 
payment ($50 for each month a firm 
would have been disqualified) for cases 
involving hardship or transfer of 
ownership. This is to ensure that stores 
which have been found to be violating 
but which have low redemptions will 
still be subject to a meaningful CMP. 

The Department also proposes to 
redesignate 7 CFR 278.6(h) as 7 CFR 
278.6(i) and to amend this redesignated 
paragraph to require a firm assessed a 
CMP for hardship or transfer of 
ownership to pay the CMP within 1 year 
if the CMP is in lieu of a disqualification 
of more than 1 year, unless the monthly 
payment would be more than $1,000, in 
which case, the CMP must be repaid 
within 2 years. The current regulations 
at 7 CFR 278.6(h) require that the firm 
pay the CMP in full by the end of the 
period for which the firm would have 
been disqualified. This change is needed 
to help streamline and reduce federal 
recordkeeping and avoid the paperwork 
burden associated with numerous small 
payments over long periods of time. 
Also, since CMPs are substitutes for 
disqualifications, the Department 
believes the new regulation will result in 
a stronger deterrent effect. 


Review of Administrative Actions (Part 
279) 


The Department proposes to change 
the term “food stamp review officer” to 
“administrative review officer” 
throughout this Part to avoid confusion 
with the State Food Stamp Appeals 
Board. 

The Department proposes to amend 7 
CFR 279.8(b) to add a phrase to the end 
of the paragraph on the administrative 
review officer’s determination to make it 
clear that, when an administrative 
review officer overturns a denial of 
authorization determination, the field 
office must make sure that the firm 
continues to be eligible based on all 
criteria (and not just the criteria the 
administrative review officer examined) 
before granting authorization. This 
would allow for consideration of any 
new changes that may have taken place 
in the store between the original denial 
of authorization and the administrative 
review officer’s determination. Such a 
firm would have review rights on any 
new adverse decision. 


List of Subjects 
7 CFR Part 271 


Administrative practice and 
procedure, Food stamps, Grant 
programs, social programs. 
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7 CFR Part 276 


Administrative practice and 
procedure, Food stamps, Fraud, Grant 
programs—social programs, Penalties. 


7 CFR Part 278 


Administrative practice and 
procedure, Banks, banking, Claims, Food 
stamps, Groceries-retail, Groceries, 
General line—Wholesaler, Penalties. 


7 CFR Part 279 


Administrative practice and 
procedure, Food stamps, Groceries- 
retail, Groceries, General line— 
Wholesaler. 

Accordingly, 7 CFR parts 271, 276, 278 
and 279 are proposed to be amended as 
follows: 

1. The authority citation for parts 271, 
276, 278 and 279 continues to read as 
follows: 


Authority: 7 U.S.C. 2011-2029. 


PART 271—GENERAL INFORMATION 
AND DEFINITIONS 


2. In § 271.2, the definitions of “Firm 
Management,” “Firm Personnel” and 
“Firm Premises” are added in 
alphabetical order to read as follows: 


§ 271.2 Definitions. 


* * * z * 


Firm management means any of the 
following: 

(1) The owner (either sole proprietor, 
partner or significant stockholder), or 
any person related to the owner by 
blood, marriage or adoption involved in 
the operation of the firm; 

(2) The manager, or any person 
related to the manager by blood, 
marriage or adoption involved in the 
operation of the firm; or 

(3) A person who is in charge of the 
firm's operations regularly or 
temporarily in the absence of the owner 
or manager, 

Firm personnel means any person 
working on the firm premises in 
furtherance of the firm's business, 
whether compensated or 
uncompensated, on-duty or off-duty 
while on firm premises or while 
conducting transactions for or with the 
firm or through firm accounts, including 
but not limited to: 

(1) Owners and managers; 

(2) Full or part-time employees; or 

(3) Persons, including apprentites or 
students, assisting in the operation of 
the firm. 

Firm premises means: 

(1) The public areas and entrances of 
the firm; 

(2) The areas of the firm normally 
prohibited to the public, such as, but not 
limited to, storerooms, freezers, 
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refrigerators, produce-preparation areas, 
meat-cutting and wrapping areas, 
bakery and delicatessen areas, loading 
docks, office areas and employee 
lounges/restrooms; 

(3) Outdoor pedestrian or parking 
areas either owned or leased by or 
available for the use of the firm and/or 
its customers; and 

(4) Any other area identified as firm 
premises on either a deed or lease 
agreement, or on an operating license. 


* * * * * 


PART 278—PARTICIPATION OF 
RETAIL FOOD STORES, WHOLESALE 
FOOD CONCERNS AND INSURED 
FINANCIAL INSTITUTIONS 


3. In § 278.1: 

a. The last sentence of paragraphs (a) 
is removed and three new sentences are 
added in its place. 

b. The introductory text of paragraph 
(b) is revised, paragraphs (b)(1)(iii) and 
(b)(1)(iv) are redesignated as (b)(1)(iv) 
and (b)(1)(v) respectively, and a new 
paragraph (b)(1)(iii) is added. 

c. The introductory text of paragraph 
(b)(3) is revised, paragraphs (b)(3){v) 
and (b)(3)(vi) are redesignated as 
paragraphs (b)(3)(vi) and (b)(3)(vii) 
respectively, and a new paragraph 
(b)(3){v) is added. 

d. Paragraph (b)(4) is revised in its 
entirety. 

e. The last two sentences of paragraph 
(c)(6) are removed. 

f. Paragraph (k) is revised. 

g. Paragraph (I) is revised. 

h. A new paragraph (m)(4) is added; 
paragraphs (n) and (p) are revised. 

The additions and revisions read as 
follows: 


§278.1 Approvai of retail stores and 
wholesale food concerns. 

(a) Application. * * * FNS shall 
approve or deny authorization, or 
request more information within 30 days 
of receipt of the completed application. 
Firms shall agree at the time of 
application to be strictly liable for the 
actions of all firm personnel while on 
firm premises, even if violations occur 
when the owner, manager or designated 
person in charge is not present. All firm 
personnel or firm premises shall be 
deemed to be acting on behalf of the 
firm. 

(b) Determination of authorization. 
An applicant shall provide all 
documentation or verification of the 
nature and scope of the firm's business 
and personnel requested by FNS. Such 
documentation may include, but is not 
limited to, proof of ownership, sales 
figures, stock or inventory information, 





special services provided, licenses 
granted, reveked or denied, information 
on the owners, officers, shareholders or 
managers and information or previous 
Food Stamp Program or Special 
Supplemental Food Program for Women, 
Infants and Children (WIC) 
authorization. FNS shall evaluate 
whether or not an applicant firm 
effectuates the purposes of the program 
based on the information provided to 
FNS and any other information 
available to FNS. No firm shall be 
authorized to accept food stamps unless 
its authorization effectuates the 
purposes of the In making this 
determination, FNS shall consider all of 
the following: 

(1) The nature and extent of the food 
business conducted by the 
applicant. * * * 

{iii) FNS shall consider the firm's 
stock of eligible food in evaluating the 
ability of the applicant firm to provide 
eligible food through normal channels of 
trade. Firms, other than nonprofit 
cooperative food-purchasing ventures, 
which are provided for at § 278.1(b)(1)(i), 
which do not have adequate stock of 
eligible food items shall not be 
authorized. 


. * * . * 


(3) The business integrity and 
reputation of the applicant. FNS shall 
deny authorization to a firm with a poor 
reputation or record of business 
integrity which indicates that if 
authorized the firm would not comply 
with the regulations. The record of 
business integrity may include 
documentation of any of the following: 


* * * * * 


(v) Evidence that the owner or 
manager was denied any type of 
business or health department license or 
had such a license revoked, withdrawn 
or suspended, or was fined for 
violations related to such a license; 


* * * * * 


(4) Previous food stamp violations by 
personnel of the firm. FNS shall 
consider evidence of prior Food Stamp 
Program violations by owners, officers, 
managers or other personnel of the 
applicant firm. FNS shall also consider 
evidence of prior Food Stamp Program 
violations at other units of multi-unit 
firms. 


* + * * * 


(k) Denying authorization. FNS shall 
deliver by certified mail or personal 
service, a notice to a firm denied 
authorization advising the firm of the 
adverse determination and the reasons 
for such denial and advising that the 
firm may request review of that 
determination in accordance with 


§ 279.5. FNS shall deny the application 
of a firm if it determines that: 

(1) The firm does not qualify for 
participation in the program as specified 
in either paragraphs (b), (c), (d), (e), (f), 
(g), (h), or (i) of this section; 

(2) The firm has failed to pay in full 
any fiscal claim assessed against the 
firm under § 278.7 or CMP assessed 
under § 278.6{f){1) or § 278.6(f)(2); 

(3) The period of time for which the 
firm is serving a disqualification for 
prior Food Stamp Program violations 
has not elapsed, and date of application 
is more than 10 days before the end of 
the period of disqualifications; or 

(4) There is evidence of Food Stamp 
Program violations by personnel of the 
applicant firm before that firm was 
authorized to participate. In such 
instances, the notice of denial shall be 
effective on the date it is signed and end 
following the period of disqualification 
which would have been imposed for the 
prior violations in accordance with 
§ 278.6(e). 

(1) Withdrawing authorization. FNS 
shall deliver by certified mail or 
personal service, a notice informing the 
firm of the withdrawal determination, of 
the basis for that determination and of 
the firm’s review rights under § 279.5. 
FNS shall remove the firm from the 
program if the firm does not request 
review within the period specified in 
§ 279.5. FNS shall withdraw a firm if: 

(1) The firm fails to meet the 
provisions of paragraph (b), {c), (d), (e), 
(f), (g). (h). (i), (m), (n), (0), (p)}, or (s), of 
this section; 

(2) A number.of firm locations under 
the same individual or the same 
corporate ownership on in a multi-unit 
firm's same district or management area 
are investigated and the majority are 
found to have violated program rules 
sufficiently to warrant a sanction. In 
such instances, FNS may withdraw 
authorization from all locations of the 
firm under the same individual or the 
same corporate ownership or all units of 
a multi-unit firm within the same district 
or management area; 

(3) FNS granted authorization because 
it was not aware of prior violations by 
firm personnel for which the firm has yet 
to be sanctioned. In such instance, the 
notice of withdrawal shall specify that 
the withdrawal is effective on the date it 
is signed and ends following the period 
of disqualification which would have 
been imposed for the prior violation in 
accordance with § 278.6(e); 

(4) The firm has been found to be 
circumventing a period of 
disqualification or a civil money penalty 
through a purported transfer of 
ownership; or 
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(5) The firm is required under State 
and/or local law to charge tax on 
eligible food purchased with coupons or 
to sequence or allocate purchases of 
eligible foods made with coupons and 
cash in a manner inconsistent with 
§ 272.1 of these regulations. : 

(m) Refusal to accept correspondence 
or to respond to inquiries. * * * 

(4) Fails to comply with FNS requests 
for information necessary to determine 
eligibility of the firm for initial 
authorization or continued 
authorization. 

(n) Updating information. FNS may 
from time to time require a firm update 
or supplement any or all of the 
information on the-firm's application 
form. 


* * * * * 


(p) Applications containing false 
information. The filing of any false or 
misleading information by a firm on an 
application or in response to a request 
from FNS for information to determine 
the qualifications of a firm to participate 
or continue participation in the program 
shall result in the denial or withdrawal 
of authorization to participate in the 
program. 

4. In § 278.2: 

a. Paragraph (g) is amended by adding 
the word “accepted” immediately 
preceding the words “in accordance” in 
the first sentence. 

b. A new paragraph (m) is added to 
read as follows: 


§ 278.2 Participation of retail food stores. 
(m) Selling coupons to stores for 
internal checks. Upon a firm’s written 
request, FNS may sell coupons at face 
value to any authorized retail food store 
which wishes to use coupons to conduct 
internal checks of coupon transactions. 
The request shall include a statement 
that the firm's use of such coupons will 
not affect FNS action to enforce program 
regulations and that the requested 
coupons will be used only for internal 
checks on compliance with program 
regulations by personnel of the firm. The 
request shall also include the name of 
the city or county in which the stores to 
be checked are located and the name 
and address of any outside agency with 
which the retail food store has or will 
have a contract to use the requested 
coupons to conduct checks of firm 
personnel compliance. Requests shall be 
directed to the Coupon Production and 
Shipping Section, FSP, FNS, U.S. 
Department of Agriculture, 3101 Park 
Center Drive, Alexandria, Virginia 
22302, and shall be accompanied by a 
check or money order made payable to 
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the Food and Nutrition Service to cover 
the face value of the coupons requested. 
Coupons bought by retail stores for use 
in internal checks may be redeemed for 
full value in accordance with § 278.4, 
and in redeeming such coupons, 
authorized retail food stores may certify 
that such coupons were properly 
received and redeemed. 


§ 278.4 [Amended] 


5. In § 278.4: 

a. Paragraph (a) is removed. 

b. Paragraphs (b) and (c) are 
redesignated as paragraphs (a) and (b) 
respectively. 

§ 278.5 [Amended] 

6. In § 278.5: 

a. Paragraph (d) is amended by 
removing the words “paragraph (g) of 
this section” in the second sentence and 
replacing them with “§ 276.2 of this 
chapter.” 

b. Paragraph (e) is removed. 

c. Paragraph (f) is redesignated as 
paragraph 276.2(f). 

7. In § 278.6: 

a. Paragraphs (a), (d), (e), (f)(1), (£)(2), 
(f)(4), and (g) are revised. 

b. Paragraphs (i), (j), (k), (1), and (m) 
are redesignated as paragraphs (j), (k), 
(1), (m), and (n). 

c. A new paragraph (i) is added. 

The addition and revisions read as 
follows: 


§ 278.6 Disqualification of retail food 
stores and wholesale food concerns, and 
imposition of civil money penalties in lieu 
of disqualifications. 

(a) Authority to disqualify or subject 
to a monetary sanction—{1) 
Disqualification. FNS may disqualify 
any authorized retail food store or 
authorized wholesale food concern from 
further participation in the program if 
the firm fails to comply with the Food 
Stamp Act or this part. Such sanctions 
may also be imposed for violations 
committed by employees of authorized 
firms while such employees are engaged 
in the issuance of food stamps in stores 
as provided for in § 274.1(b)(3){ii)(A). 
Disqualification shall be for periods of 
time ranging from 6 months to 5 years if 
it is the firm’s first sanction; and from 12 
months to 10 years if it is the firm’s 
second sanction. Disqualification shall 
be permanent if it is the firm’s third 
sanction, or it is based on the purchase 
at a discount of coupons or other 
program access device entitling a person 
or persons to program benefits. A firm 
which has been disqualified and wishes 
to be reinstated following the period of 
disqualification shall file a new 
application as prescribed in § 278.1 of 
this part. A firm that has been 
permanently disqualified shall not be 
reauthorized. 


(2) Civil Money Penalty. (i) Firms 
whose sanction period is less than 
permanent disqualification may be 
assessed a civil money penalty in lieu of 
disqualification of up to $10,000 for each 
violative transaction as specified in 
paragraph (f) of this section if FNS 
determines that a disqualification would 
cause hardship to participating 
households. Hardship to the firm which 
results from disqualification shall not be 
a factor in determining whether any civil 
money penalty shall be imposed. Firms 
disqualified for trafficking in-coupons or 
other program access device shall not be 
assessed a hardship civil money penalty 
in lieu of permanent disqualification. 

(ii) FNS may impose a civil money 
penalty of up to $20,000 in lieu of a 
permanent disqualification for 
trafficking if the firm meets the 
requirements of paragraph (j) of this 
section 


* * * * * 


(d) Basis for determination. In making 
a disqualification or a civil money 
penalty determination as specified in 
paragraphs (e) or (f) of this section 
based on a finding of one or more 
violations, FNS shall consider the nature 
and scope of violations committed by 
firm personnel. In evaluating the 
evidence of an exchange of coupons for 
cash FNS shall consider whether the 
amount of coupons bought exceeded the 
amount of cash exchanged. An 
exchange of coupons or other program 
access device at face value for cash 
shall be treated as if it were an 
exchange of coupons for ineligible 
merchandise of the same value. Any 
exchange of coupons or other program 
access device for a lesser amount of 
cash by a firm shall be considered 
trafficking. 

(e) Penalties. A civil money penalty or 
a disqualification shall be considered a 
sanction wherever the term sanction is 
used in this section. Except as provided 
in § 278.6 (f) or (j), FNS shall take the 
following action against a firm 
determined to have violated the Act or 
these regulations: 

(1) Disqualify a firm permanently if: 

(i) Firm personnel have trafficked in 
food coupons or other program access 
device at a discount on at least one 
occasion; or 

(ii) Violations occurred which would 
warrant a disqualification, and the firm 
had twice before been sanctioned. 

(2) Disqualify the firm for 5 years if it 
is the firm’s first sanction and firm 
personnel on any one occasion, 
exchanged $100 or more in coupons or 
other program access device for an 
ineligible item or a past, present or 
future service. 

(3) Disqualify the firm for 3 years if it 
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is the firm’s first sanction and firm 
management exchanged such ineligible 
items as tobacco products, alcoholic 
beverages, or ineligible items of high 
cost (items with a stated price of $10 or 
more each) for coupons or other 
program access device. 

(4) Disqualify the firm for 1 year if it is 
to be the first sanction for the firm and: 

(i) Firm management exchanged low 
cost (less than $10 each) ineligible items 
for coupons or other program access 
device; 

(ii) Firm personnel exchanged such 
ineligible items as tobacco products, 
alcoholic beverages, or ineligible high 
cost items (items with a stated price of 
$10 or more each) for coupons or other 
program access device; 

(iii) The firm’s coupon or other 
program access device redemptions for 
any period of time exceeded its eligible 
food sales for the same period; 

(iv) A wholesale food concern’s 
coupon or other program access device 
redemptions for any period of time 
exceeded the redemptions of all the 
firms which the wholesale food concern 
was authorized to serve during that 
period; 

(v) A wholesale food concern’s 
reported coupon or other program 
access device redemptions for a 
particular authorized firm exceeded the 
actual amount of coupons or other 
program access device which that retail 
food store specified in § 271.2 redeemed 
through the wholesaler; 

(vi) Firm personnel knowingly 
accepted coupons or other program 
access device from an unauthorized firm 
or an individual known not to be legally 
entitled to posses coupons or other 
program access device; 

(vii) The firm is an authorized 
communal dining facility, drug addiction 
or alcoholic treatment and rehabilitation 
program, group living arrangement, meal 
delivery service, shelter for battered 
women and children, or homeless meal 
provider and the firm knowingly sold 
meals in exchange for food coupons or 
other program access device to persons 
not eligible to purchase meals with food 
coupons or other program access device; 

(viii) A wholesale food concern 
accepted coupons or other program 
access device from an authorized firm 
for which it was not authorized to 
redeem; or 

(ix) The firm is an authorized retail 
food store and firm personnel have 
engaged in food coupon or other 
program access device transactions with 
other authorized retail stores, not 
including treatment programs, group 
living arrangements, shelters for 
battered women and children, or 
homeless meal providers. 





(5) Disqualify the firm for 6 months if 
it is to be the firm's first sanction and 
firm committed violations 
such as but not limited to the sale of low 
cost ineligible items {less than $10 each). 

(6) Double the appropriate period of 
disqualification prescribed in 
paragraphs (e) (2) through (5) of this 
section if the firm has once before been 
assigned a sanction. 

(7) Send the firm a warning letter if 
violations are too limited to warrant a 
disqualification. 

(f) Criteria for imposing a civil money 
penalty for hardship and transfer of 
ownership. (1) FNS may impose a civil 
money penalty as a sanction in lieu of 
disqualification when the firm subject to 
disqualification is selling a substantial 
variety of staple food items, and the 
firm’s disqualification would cause 
hardship to local area food stamp 
households because there is no other 
authorized retail food store in the area 
selling as large a variety of staple food 
items at comparable prices or providing 
special services {e.g., sale of ethnic 
foods) to food stamp households. A civil 
money penalty for hardship to food 
stamp households shall not be imposed 
in lieu of a permanent disqualification. 

(2) In the event any retail food store or 
wholesale food concern which has been 
disqualified is sold or the ownership 
thereof is otherwise transferred to a 
purchaser or transferee, the person or 
other legal entity who sells or otherwise 
transfers ownership of the retail food 
store or wholesale food concern shall be 
subjected to and liable for a civil money 
penalty in an amount which reflects that 
portion of the disqualification period 
that has not expired, as calculated by 
the formula prescribed at § 278.6(g). If 
the retail food store or wholesale food 
concern has been permanently 
disqualified, the transfer civil money 
penaity shail be double the penalty for a 
ten year disqualification period. The 
disqualification shall continue in effect 
at the disqualified location for the 
person or other legal entity who 
transfers ownership of the retail food 
store or wholesale food concern 
notwithstanding the imposition of a civil 
money penalty under this subsection. 

(4) A bona fide transferee of a retail 
food store shall not be required to pay a 
civil money penalty imposed on the firm 
prior to its transfer and may be 
authorized. However, a store or concern 
that is not acquired by a bona fide buyer 
or transferee may not be authorized to 
accept or redeem coupons until the 
Secretary receives full payment of any 
penalty imposed on such store or 
concern. 

(g) Amount of civil money penalty for 
hardship and transfer of ownership. 


FNS shall determine the amount of the 
civil money penalty as follows: 

(1) Determine the firm's average 
monthly program redemptions for the 12- 
month period ending with the month 
immediately preceding that month 
during which the firm was charged with 
violations. 

(2) Multiply the average monthly 
redemption figure by one tenth. 

(3) Multiply the product arrived at in 
paragraph {g}(2) or $50, whichever is 
greater, by the number of months for 
which the firm would have been 
disqualified under paragraph (e) of this 
section. The civil money penalty may 
not exceed $10,000 multiplied by the 
number of instances the firm was found 
to have violated these regulations. 


* * * * * 


(i) Requirements for payment of civil 
money penalty for hardship and transfer 
of ownership. Within 15 days from the 
date FNS notifies the firm in writing to 
pay the civil money penalty, the firm 
shall: 

(1) Pay the amount of the civil money 
penalty in full; or 

(2) Obtain FNS approval of a plan to 
pay the civil money penalty in 
installments and make the initial 
payment in accordance with the 
approved plan. Firms that have elected 
to pay the civil money penalty in 
installments in lieu of: 

(i) A disqualification of 6 months, 
shall pay the civil money penalty in full 
within 6 months of the date of notice 
from FNS of the liability of the firm for 
the amount of the civil money penalty. 

(ii) A disqualification of 1 year, shall 
pay the civil money penalty in full 
within one year of the date of notice 
from FNS of the liability of the firm for 
the amount of the civil money penalty. 

{iii) A disqualification of longer than 
one year, shall pay the civil money 
penalty in full within one year. 
However, if the minimum monthly 
installment payment under a one year 
payment schedule is in excess of $1,000, 
FNS may extend the term for payments 
provided that the civil money penalty 
shall be paid in full within two years of 
the date of the FNS notice even if the 
adjusted schedule of payments results in 
a monthly installment in excess of 
$1,000. 

(3) FNS shall: 

(i) Disqualify the firm for the period 
determined to be appropriate under 
paragraph {e) of this section if the firm 
refuses to pay the civil money penalty; 
or 

(ii) Disqualify the firm for a period 
corresponding to the unpaid part of the 
civil money penalty if the firm does not 
pay the civil money penalty in full or in 
installments as specified by FNS. 


+ * * * * 
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§ 278.7 [Amended] 

8. In § 278.7: 

a, Paragraph (a) is amended by 
removing the words “or by deducting 
the amounts due from bonds posted by 
firms in compliance with the provisions 
of § 278.1(b}(4)” in the second sentence. 

b. Paragraph (b) is removed. 

c. Paragraphs (c), (d), (e), (f) and (g) 
are redesignated as paragraphs (b), (c}. 


(d), (e) and (f). 


PART 279—ADMINISTRATIVE AND 
JUDICIAL REVIEW—FOOD RETAILERS 
AND FOOD WHOLESALERS 


§ 279.1 [Amended] 

9. In § 279.1, the first and third 
sentences are amended by removing the 
words “food stamp” and adding the 
word “administrative” each time they 
precede the words “review officer” {2 
occurrences). 


§ 279.2 {Amended] 

10. In § 279.2: 

(a) The section heading is amended by 
removing the words “Food Stamp” and 
replacing them with the word 
“Administrative.” 

(b) Paragraphs {a) and (b) are 
amended by removing the words “food 
stamp” each time they appear and 
replacing them with the word 
“administrative” (3 occurrences). 


§ 279.3 [Amended] 


11. In § 279.3: 

(a) Paragraphs (a) and {b) are 
amended by removing the words “food 
stamp” each time they appear and 
replacing them with the word 
“administrative” (2 occurrences). 

(b) Paragraph (a)(5) is removed. 

12. In § 279.7: 

(a) Paragraph {a) is revised. 

b. Paragraph {b) is amended by 
removing the words “food stamp” in the 
first sentence and replacing them with 
the word “administrative” and by 
removing the word “regional” in the last 
sentence. 

c. Paragraphs (c) and (d) are amended 
by removing the words “food stamp” 
each time they appear and replacing 
them with the word “administrative” (3 
occurrences). 

The revision reads as follows: 


§ 279.7 Action upon receipt of a request 
for review. 

(a) Holding action. Upon receipt of a 
request for review of administrative 
action, the administrative review officer 
shall notify the appropriate FNS office 
in writing of the review of the action 
and direct that FNS action be stayed 
until the administrative review officer's 
determination is final. If the 
administrative action in question 
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involves a denial of approval of an 
application to participate in the program 
or a denial of a claim brought by a firm 
against FNS, the administrative review 
officer shall direct the firm not be 
approved for participation or not be 
paid any part of the disputed claim until 
the administrative review officer has 
made a final determination favorable to 
the firm. In any case, notice to the 
appropriate FNS office shall be 
accompanied by a copy of the request 
filed by the firm. 


* af = * 


§ 279.8 [Amended] 

13. In § 279.8: 

a. The section title is amended by 
removing the words “food stamp” and 
replacing them with the word 
“administrative.” 

b. Paragraph (a) is amended by 
removing the words “food stamp” each 
time they appear and replacing them 
with the word “administrative” (1 
occurrence}. 

c. Paragraph (a){1) is amended by 
removing “FNS regional” and replacing 
them with the words “‘appropriate FNS.” 

d. Paragraph {b) is amended by 
removing the words “food stamp” and 
replacing them with the word 
“administrative” and by adding the 
words “‘if the firm is still otherwise 
eligible” to the end of the last sentence. 

e. Paragraph {c) is amended by 
removing the words “food stamp” each 
time they appear and by replacing them 
with the word “administrative” (5 
occurrences) and by removing the word 
“regional” whenever it appears and 
replacing it with “appropriate FNS” (3 
occurrences}. 

f. Paragraphs (d) and (e) are amended 
by removing the words “food stamp” 
each time they appear and replacing 
them with the word “administrative” (2 
occurrences). 

g. The heading of paragraph (f) is 
amended by removing the word 
“regional” and replacing it with 
“appropriate FNS” and by removing the 
words “FNS regional” in the text of 
paragraph {f} and replacing them with 
the words “appropriate FNS.” 

h. Paragraph (g) is amended by 
removing the words “food stamp” and 
replacing them with the word 
“administrative.” 


§ 279.9 [Amended] 

14. In § 279.9, paragraphs (a) and (b) 
are amended by removing the words 
“food stamp” each time they appear and 
replacing them with the word 
“administrative” (3 occurrences). 

§ 279.10 [Amended] 


15. In § 279.10, paragraph {a) is 
amended by removing the words “food 
stamp” each time they appear and by 


replacing them with the word 

“administrative” (2 occurrences). 
Dated: March 20, 1991. 

Betty Jo Nelsen, 

Administrator, Food and Nutrition Service. 

[FR Doc. 91-7372 Filed 3-27-91; 8:45 am] 

BILLING CODE 3410-03-M 


Agricultural Marketing Service 


7 CFR Part 919 
[Docket No. FV-91-250] 


Referendum Be Conducted; 
Determination of Representative 
Period for Voter Eligibility; and 
Designation of Referendum Agents To 
Conduct the Referendum 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Referendum order. 


SUMMARY: This document directs that a 


referendum be conducted among eligible 
growers of peaches grown in Mesa 
County, Colorado, to determine whether 
they favor continuance of the Federal 
marketing order regulating the handling 
of their fruit. 

DATES: The representative production 
period is July 1, 1990, through September 
30, 1990. The referendum will be 
conducted from April 15, 1991 through 
May 15, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Joseph Perrin of the Agricultural 
Marketing Service {AMS), Fruit and 
Vegetable Division’s Portland, Oregon, 
Marketing Field Office, 1220 SW., Third 
Ave., room 369, Portland, Oregon, 97204, 
telephone (503) 326-2724, or, George J. 
Kelhart, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, room 2525-S, Washington, 
DC 20090-6456; telephone (202) 475- 
3919. 

SUPPLEMENTARY INFORMATION: This 
order ditects that a referendum be 
conducted among eligible Mesa County, 
Colorado, peach growers to determine 
whether they favor continuance of 
Marketing Order No. 919 (7 CFR part 
919) regulating the handling of peaches 
grown in Mesa County, Colorado, and 
destined for interstate markets. The 
marketing order is effective under the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), hereinafter referred to 
as the Act. The referendum is to be 
conducted among the growers who, 
during the period July 1, 1990, through 
September 30, 1990 (which is hereby 
determined to be the representative 


period for purposes of conducting the 
referendum}, were engaged, in the 
county of Mesa, in the State of 
Colorado, in the production of peaches 
covered by the marketing order. The 
referendum will be conducted during the 
period April 15, 1991 through May 15, 
1991. 

The Secretary of Agriculture 
(Secretary) has the authority to conduct 
a continuance referendum to determine 
whether growers affected by a 
marketing order favor continuation of 
their order. The Secretary-has 
determined that continuance referenda 
are an effective means for ascertaining 
whether growers favor continuation of 
marketing order programs. 

The order authorizes grade, size, and 
quality regulations for fresh peaches 
grown in Mesa County, Colorado, and 
shipped in interstate commerce. The 
order recently underwent an 
amendment process to update several 
order provisions. All of the proposed 
amendments failed, by substantial 
margins, in the amendment referendum. 
This continuance referendum will 
enable the Secretary to determine 
whether sufficient industry support 
exists to continue the existing program. 

The Secretary would consider 
termination of the order if less than two- 
thirds of the growers of such fruit voting 
in the referendum and growers of less 
than two-thirds of the volume of such 
fruit represented in the referendum, 
favor continuance. In evaluating the 
merits of continuance versus 
termination, the Secretary would 
consider the results of the continuance 
referendum, other relevant information 
concerning the operation of the order, 
and the relative benefits and 
disadvantages to growers, handlers, and 
consumers. Through such analysis, the 
Secretary would determine whether 
continued operation of the order would 
tend to effectuate the declared policy of 
the Act. 

If the referendum results indicate that 
continuance of the order is favored, the 
Secretary would require that the 
Administrative Committee meet as soon 
as possible following the announcement 
of balloting results to recommend 
amendments which would bring the 
order up to date with changes in the 
industry. 

Section 8c(16)(B) of the Act requires 
that the Secretary terminate an order 
whenever the Secretary finds that a 
majority of all growers favor 
termination, and that majority produced 
for market, during the representative 
period, more than 50 percent of the 
commodity covered by the order. 

In accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. chapter 
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35), the ballot material that will be used 
in the referendum herein ordered has 
been submitted to and approved by the 
Office of Management and Budget 
(OMB) and has been assigned OMB No. 
0581-0089. It has been estimated that it 
will take an average of 10 minutes to 
read and complete the ballot for each of 
the approximately 290 growers who 
elect to participate in the voluntary 
referendum balloting. 

The procedure applicable to the 
referendum is the “Procedure for the 
Conduct of Referenda in Connection 
with Marketing Orders for Fruits, 
Vegetables, and Nuts Pursuant to the 
Agricultural Marketing Agreement Act 
of 1937, as Amended” (7 CFR 900.400 et 
seq.). 

The referendum agents of the 
Secretary of Agriculture to conduct the 
referendum are hereby designated as 
Joseph Perrin and Teresa Hutchinson of 
the AMS, Fruit and Vegetable Division's 
Portland, Oregon, Marketing Field 
Office. ¢ 

Ballots will be available at the 
Palisade Town Hall, 175 East Third St., 
Palisade, Colorado, and at the Mesa 
County Extension Service Office, 619 
Main St., Grand Junction, Colorado. 
Ballots may also be obtained by writing 
or calling the USDA Marketing Field 
Office at 1220 SW., Third Ave., room 
369, Portland, Oregon, 97204, telephone 
(503) 326-2724. 

Copies of the text of Marketing Order 
No. 919 may be examined at the office of 
the Administrative Committee of the 
marketing order 108 S. Main St., 
Palisade, Colorado. Copies may be 
obtained by contacting the referendum 
agents at Portland, Oregon, at the 
address above. 


List of Subjects in 7 CFR Part 919 


Marketing agreements, Peaches, 
Reporting and recordkeeping 
requirements. 

Authority: Agricultural Marketing 


Agreement Act of 1937, as amended; Secs. 1- 
19, 48 Stat. 31, as amended; 7 U.S.C. 601-674. 


Dated: March 21, 1991. 
John E. Frydenlund, 
Deputy Assistant Secretary, Marketing and 
Inspection Services. 
[FR Doc. 91-7229 Filed 3-27-91; 8:45 am] 
BILLING CODE 3410-01-M 


7 CFR Part 985 
(FV-91-261PR] 


Expenses and Assessment Rate for 
Spearmint Oil Produced in the Far 
West 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: This proposed rule would 
authorize expenditures and establish an 
assessment rate under Marketing Order 
No. 985 for the 1991-92 marketing year 
established under the spearmint oil 
marketing order. Funds to administer 
this program are derived from 
assessments on handlers. This action is 
needed in order for the Spearmint Oil 
Administrative Committee (Committee), 
the agency responsible for the | 
administration of the order, to have 
sufficient funds to meet the expenses of 
operating the program and to facilitate 
program operations. An annual budget 
of expenses is prepared by the 
Committee and submitted to the U.S. 
Department of Agriculture (Department) 
for approval. 


- DATES: Comments must be received 


April 8, 1991. 

ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this proposal. Comments 
must be sent in triplicate to the Docket 
Clerk, F&V, AMS, USDA, P.O. BOX 
96456, room 2525-S, Washington, DC 
20090-6456. All comments should 
reference the docket number and the 
date and page number of this issue of 
the Federal Register and will be made 
available for public inspection in the 
Office of the Docket Clerk during regular 
business hours. 

FOR FURTHER INFORMATION CONTACT: 
Beatriz Rodriguez, Marketing Specialist, 
Marketing Order Administration Branch, 
F&V, AMS, USDA, P.O. Box 96456, room 
2524-S, Washington, DC 20090-6456; 
telephone (202) 475-3861. 
SUPPLEMENTARY INFORMATION: This 
proposed rule is issued under Marketing 
Order No. 985 (7 CFR part 985) 
regulating the handling of spearmint oil 
produced in the Far West. The 
marketing order is effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended. (7 U.S.C. 601-674), 
hereinafter referred to as the Act. 

This proposed rule has been reviewed 
by the Department in accordance with 
Departmental Regulation 1512-1 and the 
criteria contained in Executive Order 
12291 and has been determined to be a 
“non-major” rule. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
action on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
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Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 
Thus, both statutes have small entity 
orientation and compatibility. 

There are approximately nine 
handlers of spearmint oil produced in 
the Far West who are subject to 
regulation under the spearmint oil 
marketing order and approximately 253 
producers of spearmint oil in the 
regulated area. Small agricultural 
producers have been defined by the 
Small Business Administration (13 CFR 
121.2) as those having annual revenues 
of less than $500,000, and small 
agricultural service firms are defined as 
those whose annual receipts are less - 
than $3,500,000. The majority of 
spearmint oil producers and handlers 
may be classified as small entities. 

The spearmint oil marketing order 
requires that the assessment rate for a 
particular marketing year shall apply to 
all assessable spearmint oil handled 
from the beginning of such year. An 
annual budget of expenses is prepared 
by the Committee and submitted to the: 
Department for approval. The members 
of the Committee are producers of the 
regulated spearmint oil. They are 
familiar with the Committee’s needs and 
with the costs for goods, services, and 
personnel in their local areas and are 
thus in a position to formulate and 
appropriate budget. The budget is 
formulated an discussed in public 
meetings. Thus, all directly affected 
persons have an opportunity to 
participate and provide input. 

The.assessment rate recommended by 
the Committee is derived by dividing 
anticipated expenses by expected 
shipments of spearmint oil. Because that 
rate is applied to actual shipments, it 
must be established at a rate which will 
produce sufficient income to pay the 
Committee’s expected expenses. The 
recommended budget and rate of 
assessment are usually acted upon by 
the Committee shortly before a season 
starts, and expenses are incurred on a 
continuous basis. Therefore, the budget 
and assessment rate approval must be 
expedited so that the Committee will 
have funds to pay their expenses. 

The Committee met on February 27, 
1991, and unanimously recommended 
1991-92 marketing order expenditures of 
$199,000 and an assessment rate of $0.08 
per pound of spearmint oil. Assessment 
income for the 1991-92 marketing year is 
estimated at $172,000 based on 
shipments of 2,150,000 pounds of 
spearmint oil. Additionally, interest and 
incidental income for the 1991-92 
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marketing year is estimated at $11,000. - 
In comparison, the 1990-91 marketing 
year budgeted expenditures were — 
$187,000 and the assessment rate was 
$0.09 per pound of spearmint oil. 

Major expenditure categories inthe . 
1991-92 budget are $86,100 for program 
administration, $90,900 for salaries, and 
$22,000 for Committee travel and 
compensation. Comparable budgeted 
expenditures for the 1990-91 marketing 
year were $75,400, $86,000, and $26,000, 
respectively. 

The Committee may expend 
operational reserve funds of $16,000 to 
meet budgeted expenses and additional 
reserve funds may be used to meet any 
deficit in assessment income. Also, any 
unexpended funds may be carried to the 
next marketing year as a reserve. 

While this proposed action would 
impose some additional costs on 
handlers, the costs are in the form of 
uniform assessments on ail handlers. 
Some of the additional costs may be 
passed on to producers. However, these 
costs would be significantly offset by 
the benefits derived from the operation 
of the marketing order. Therefore, the 
Administrator of the AMS has 
determined that this action would not 
have a significant economic impact on a 
substantial number of small entities. 

Based on the foregoing, it is found and 
determined that a comment period of 
less than 30 days is appropriate because 
the budget and assessment rate 
approval for the program needs to be 
expedited. The Committee needs to have 
sufficient funds to pay its expenses 
na are incurred on a continuous 

asis. 


List of Subjects in 7 CFR Part 985 


Marketing agreements, Oils and fats, 
Reporting and recordkeeping 
requirements, Spearmint oil. 

For the reasons set forth in the 
preamble, 7 CFR part 985 is proposed to 
be amended as follows. 


PART 985—MARKETING ORDER 
REGULATING THE HANDLING OF 
SPEARMINT OIL PRODUCED IN THE 
FAR WEST 


1. The authority citation for 7 CFR 
part 985 continues to read as follows: 

Authority: Secs. 1-19, 48 stat. 31, as - 
amended; 7 U.S.C. 601-674. 

2. A new § 985.311 is proposed to be 
added as follows: 


§ 985.311 Expenses and assessment rate 
Expenses of $199,000 by the Spearmint 
Oil Administrative Committee are 
authorized and an assessment rate 
payable by each handler, in accordance 
with § 985.41, is established at $0.08 per 


pound of salable spearmint oil for the 
1991-92 marketing year ending May 31, 
1992. Unexpended funds -_— be carried 
over as a reserve. 

Dated: March 22, 1991: 
William J. Doyle, 
Associate, Deputy Director, Fruit and 
Vegetable Division. 
[FR Doe. 91-7282 Filed 3-27-91; 8:45 am] 
BILLING CODE 3410-02-M 


7 CFR Part 998 
[Docket No. FV-91-257] 


Proposed Expenses, Assessment 
Rate, and indemnification Reserve for 
Marketing Agreement No. 146 
Regulating the Quality of Domestically 
Produced Peanuts 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: This proposed rule would 
authorize expenditures for 
administration and indemnification, 
establish an assessment rate, and 
authorize continuation of an 
indemnification reserve under 
Marketing Agreement 146 for the 1991- 
92 crop year (July 1-June 30). The 
proposal is needed for the Peanut 
Administrative Committee {committee} 
to incur operating expenses, collect 
funds to pay those expenses and settle 
indemnification claims during the 1991- 
92 crop year. Funds to administer this 
program are derived from assessments 
on handlers. 

DATES: Comments must be received by 
April 29, 1991. 

ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this proposal. Comments 
must be sent in triplicate to the Docket 
Clerk, Fruit and Vegetable Division, 
AMS, USDA, P.O. Box 96456, room 2525- 
S, Washington, DC 20090-6456. 
Comments should reference the docket 
number and the date and page number 
of this issue of the Federal Register and 
will be available for public inspection in 
the Office of the Docket Clerk during 
regular business hours. 

FOR FURTHER INFORMATION CONTACT: 
Patrick Packnett, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, room 2530-S, Washington, 
DC 20090-6456, telephone 202-475-3862. 
SUPPLEMENTARY INFORMATION: This 
proposed rule is issued under Marketing 
Agreement 146 {7 CFR part 998) 
regulating the quality of domestically 
produced peanuts. This agreement is 
effective under the Agricultural 


12867 


Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), hereinafter 
referred to as the Act. 

This proposed rule has been reviewed 
by the Department of Agriculture 

t) in accordance with 
Departmental Regulation 1512-1 and the 
criteria contained in Executive Order 
12291 and has been determined to be a 
“non-major” rule. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
marketing Service (AMS) has 
considered the economic impact of this 
proposed rule on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 

There are approximately 68 handlers 
of peanuts covered under the peanut 
marketing agreement, and 
approximately 46,950 producers in the 16 
states covered under the agreement. 
Small agricultural producers have been 
defined by the Small Business 
Administration {13 CFR 121.601) as 
those having annual receipts of less than 
$500,000, and small agricultural service 
firms are defined as those whose annual 
receipts are less than $3,500,000. Some 
of the handlers covered under the 
agreement are small entities, and a 
majority of producers may be classified 
as smail entities. 

Under the marketing agreement, the 
assessment rate for a particular crop 
year applies to all assessable tonnage 
handled from the beginning of such year 
(i.e., July 1). An annual budget of 
expenses is prepared by the committee 
and submitted to the Department for 
approval. The members of the 
committee are handlers and producers 
of peanuts. They are familiar with the 
committee's needs and with the costs for 
goods, services and personnel for 
program operations and are thus in a 
position to formulate appropriate 
budgets. The budgets are formulated 
and discussed at industry-wide public 
meetings. Thus, all directly affected 
persons have an opportunity to 
participate and provide input. The 
handlers of peanuts who will be directly 
affected have signed the marketing 
agreement authorizing the expenses that 
may be incurred and the imposition of 
assessments. 

The assessment rate recommended by 
the committee was derived by dividing 
anticipated expenses by expected 
receipts and acquisitions of farmers’ 
stock peanuts. It applies to all 
assessable peanuts received by handlers 
from july 1, 1991. Because that rate is 





applied to actual receipts and 
acquisitions, it must be established at a 
rate which will produce sufficient 
income to pay the committee's expected 
expenses. 

The committee met on January 23-24, 
1991, and unanimously recommended 
1991-92 crop year administrative 
expenses of $985,000 and an 
administrative assessment rate of $0.54 
per net ton of assessable farmers’ stock 
peanuts received by handlers. In 
comparison, 1990-91 crop year budgeted 
administrative expenditures were 
$1,275,000, and the administrative 
assessment rate was $0.85 per ton. The 
$1,275,000 budgeted for 1990-91 included 
$320,000 for continuing operations 
during the first few months of the 1991- 
92 fiscal period. 

Administrative budget items for 1991- 
92 which have increased compared to 
those budgeted for 1990-91 (in 
parentheses) are: Executive salaries, 
$131,775 ($125,000); clerical salaries, 
$140,000 ($130,000); field representative 
salaries, $251,352 ($237,000); employee 
benefits, $133,500 ($125,000); field travel, 
$95,000 ($92,000); office rent and parking, 
$51,000 ($48,000); and lab visitations 
$3,000 ($1,500). All other items are 
budgeted at about last year’s amounts. 
The administrative budget includes 
$9,000 for contingencies, 

At its February 27 meeting, the 
committee unanimously recommended 
1991 crop indemnification expenses of 
up to $9,000,000 and an indemnification 
assessment of $15.00 per net ton of 
farmers’ stock peanuts received by 
handlers to continue its indemnification 
program. There was no indemnification 
assessment on 1989 or 1990 crop 
peanuts. The $9,000,000 of 
indemnification coverage to be provided 
on 1991 crop peanuts includes $5,000,000 
in excess loss insurance to be purchased 
by the committee. 

The total recommended assessment 
rate is $15.54 per ton of assessable 
peanuts ($0.54 for administrative and 
$15.00 for indemnification). Assessments 
are due on the 15th of the month 
following the month in which the 
farmers’ stock peanuts are received or 
acquired. 

Application of the recommended rates 
to the estimated assessable tonnage of 
1,825,000 would yield $985,500 for 
program administration and $27,375,000 
for indemnification. The $15.00 per ton 
indemnification assessment is needed to 
fund the approximate $14,250,000 deficit 
resulting from the large number of 1990 
crop indemnification claims. The 
remaining indemnification assessment 
income would be used to pay 
indemnification expenses on 1991 crop 


peanuts and to build a reserve for 
——- crop years. 

ile this proposed action would 
impose some additional costs on 
handlers, the costs are in the form of 
uniform assessments on all handlers 
signatory to the agreement. Some of the 
additional costs may be passed on to 
producers. However, these costs would 
be significantly offset by the benefits 
derived from the operation of the 
marketing agreement. Therefore, the 
Administrator of the AMS has * 
determined that this action would not 
have a significant economic impact on a 
substantial number of small entities. 


List of Subjects in 7 CFR Part 998 


Marketing agreements, Peanuts, 
Reporting and recordkeeping 
requirements. 

For the reasons set forth in the 
preamble, it is proposed that 7 CFR part 
998 be amended as follows: 


PART 998—MARKETING AGREEMENT 
REGULATING THE QUALITY OF 
DOMESTICALLY PRODUCED 
PEANUTS 


1. The authority citation for 7 CFR 
part 998 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


2. New § 998.404 is added to read as 
follows: 


§ 998.404 Expenses, assessment rate, and 
indemnification reserve. 

(a) Administrative expenses. The 
budget of expenses for the Peanut 
Administrative Committee for the crop 
year beginning July 1, 1991, shall be in 
the amount of $985,000, such amount 
being reasonable and likely to be 
incurred for the maintenance and 
functioning of the committee and for 
such purposes as the Secretary may, 
pursuant to the provisions of the 
marketing agreement, determine to be 
appropriate. 

(b) Indemnification expenses. 
Expenses of the committee not to 
exceed $9,000,000 for indemnification 
payments, pursuant to the terms and 
conditions of indemnification applicable 
to the 1991 crop, effective July 1, 1991, 
are authorized. Any remaining funds 
may be used by the committee for 1990 
crop indemnification payments pursuant 
to the terms and conditions of 
indemnification applicable to that crop. 

(c) Rate of assessment. Each handler 
shall pay to the committee, in 
accordance with section 998.48 of the 
marketing agreement, an assessment at 
the rate of $15.54 per net ton of farmers’ 
stock peanuts received or acquired other 
than from those described in § 998.31 (c) 
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and (d). A total of $0.54 shall be for 
administrative expenses and a total of 
$15.00 shall be for indemnification. 
Assessments are due on the 15th of the 
month following the month in which the 
farmers’ stock peanuts are received or 
acquired. 

(d) Indemnification reserve. Monetary 
additions to the indemnification reserve, 
established in the 1965 crop year 
pursuant to § 998.48 of the agreement, 
shall continue. That portion of the total 
assessment funds accrued from the 
$15.00 rate not expended in providing 
indemnification benefits on 1990 or 1991 
crop peanuts shall be kept in such 
reserve and shall be available to pay 
indemnification expenses on subsequent 
crops. 

Dated: March 22, 1991. 

William J. Doyle, 

Associate Deputy Director, Fruit and 
Vegetable Division. 

[FR Doc. 91-7280 Filed 3-27-91; 8:45 am] 
BILLING CODE 3410-02-M 


DEPARTMENT OF THE TREASURY 
internal Revenue Service 

26 CFRPart1 

[PS-52-88] 

RIN 1545-AL74 


Election to Expense Certain 
Depreciabie Business Assets 


AGENCY: Internal Revenue Service, 
Treasury. 
ACTION: Notice of proposed rulemaking. 


summary: This document contains 
proposed regulations on the election to 
expense certain depreciable business 
assets. Changes to the applicable tax 
law were made by the Technical and 
Miscellaneous Revenue Act of 1988 and 
the Tax Reform Act of 1986. The 
regulations provide the public with the 
guidance needed when making an 
election to expense certain depreciable 
business assets. 

DATES: Written comments must be 
received by May 28, 1991. A public 
hearing on these proposed regulations 
has been scheduled for 10 a.m. on 
August 8, 1991. Persons wishing to speak 
at this hearing must deliver outlines of 
their comments by July 25, 1991. See 
notice of hearing published elsewhere in 
this issue of the Federal Register. 
ADDRESSES: Send comments and 
requests to speak at the public hearing 
to the Internal Revenue Service, P.O. 
Box 7604 Ben Franklin Station, Attn: 
CC:CORP:T:R (PS-52-88), room 4429, © 
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Washington, DC 20044. If desired, 
comments and requests to speak may be 
hand-delivered to the Internal Revenue 
Service, Attn: CC:CORP:T:R (PS-52-88), 
Room 4429, 1111 Constitution Ave., NW., 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Winston H. Douglas, 202-566-3553 (not a 
toll-free number). 


SUPPLEMENTARY INFORMATION: 


Paperwork Reduction Act 


The collection of information 
contained in this notice of proposed 
rulemaking has been submitted to the 
Office of Management and Budget for 
review in accordance with the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3504(h)). Comments on the 
collection of information should be sent 
to the Office of Management and 
Budget, Attn: Desk Officer for the 
Department of the Treasury, Office of 
Information and Regulatory Affairs, 
Washington, DC 20503, with copies to 
the Internal Revenue Service, Attn: IRS 
Reports Clearance Officer T:FP, 
Washington, DC 20224. 

Collection of information is required 
by $§ 1.179-2(b)(6), 1.179-(b)(7) (ii), and 
1.179-3(e) of the proposed regulations. 
The Internal Revenue Service requires 
the information in § 1.179-2(b)(6) of the 
proposed regulations to insure that 
married individuals filing separate 
returns properly allocate the cost of 
section 179 property elected to be 
expensed in a taxable year. The Internal 
Revenue Service requires the 
information in § 1.179-2(b)(7)(ii) of the 
proposed regulations to insure that the 
dollar limitation is properly allocated 
among the component members of a 
controlled group. The Internal Revenue 
Service requires the information in 
§ 1.179-3(e) of the proposed regulations 
to insure that taxpayers use their 
carryover of disallowed deduction in the 
proper order. The likely respondents or 
recordkeepers are individuals and 
business and other for-profit 
institutions. 

These estimates are an approximation 
of the average time expected to be 
necessary for a collection of 
information. They are based on such 
information as is available to the 
Internal Revenue Service. Individual 
respondents or recordkeepers may 
require greater or less time depending 
on their particular circumstances. 
Estimated total annual reporting and 
recordkeeping burden: 15,000 hours. 

The estimated annual burden per 
respondent or recordkeeper varies from 
.50 to 1 hour, depending on individual 
circumstances, with an estimated 
average of .75 hour. Estimated numLer 


of respondents and recordkeepers: 
20,000. Estimated annual frequency of 
responses: One. 


Background 


This document contains proposed 
amendments to the Income Tax 
Regulations (26 CFR part 1) under 
sections 179, 263, 263A, and 1245 of the 
Internal Revenue Code. These 
amendments are proposed to reflect the 
amendments made by section 1002(b) of 
the Technical and Miscellaneous 
Revenue Act of 1988 and section 202 of 
the Tax Reform Act of 1986. The 
amendments are to be issued under the 
authority contained in sections 179(c), 
179{d)(6) and (10), and 7805 of the Code. 


Explanation of Provisions 
In General 


Section 179, as amended by the Tax 
Reform Act of 1986 and the Technical 
and Miscellaneous Revenue Act of 1988, 
retains the election, as enacted by the 
Economic Recovery Tax Act of 1981, for 
taxpayers (other than trusts, estates, 
and certain noncorporate lessors) to 
treat the cost or a portion of the cost of 
certain depreciable business assets 
(section 179 property) as a currently 
deductible expense. Taxpayers who do 
not elect under section 179 to expense 
the cost of section 179 property must 
capitalize this cost. A section 179 
expense election is made for the taxable 
year in which the section 179 property is 
placed in service. See §§ 1.179-4(a) and 
(e) of the proposed regulations, 
respectively, for definitions of the terms 
“section 179 property” and “placed in 
service.” Final regulations under section 
179, as amended by the Economic 
Recovery Tax Act of 1981, were 
published in the Federal Register on 
January 5, 1987. 


General Description of Changes Made 
to Section 179 by the Tax Reform Act of 
1986 and the Technical and 
Miscellaneous Revenue Act of 1988 


The Tax Reform Act of 1986, as 
amended by the Technical and 
Miscellaneous Revenue Act of 1988, 
made certain changes to section 179, as 
amended by the Economic Recovery 
Tax Act of 1981. Under these changes, 
the $10,000 limit on the amount that‘a 
taxpayer may elect to expense for a 
taxable year is reduced (but not to less 
than zero) by one dollar for every dollar 
of investment in excess of $200,000 in 
section 179 property placed in service 
during the taxable year (“amended 


. dollar limitation”). See sections 179(b) 


(1) and (2) of the Code. In addition, the 
amount that may be deducted for any 
taxable year is limited to the taxable 
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income derived from the active conduct 
of any trade or business during the 
taxable year (“taxable income 
limitation”). See section 179(b)(3)(A). 
Section 179 expense deductions 
disallowed solely as a result of the 
taxable income limitation are carried 
forward to the succeeding taxable year 
(“carryover of disallowed deduction”). 
See section 179(b)(3)(B). Further, the 
definition of section 179 property was 
amended to require that it be purchased 
for use in “the active conduct of” a trade 
or business. Finally, recapture of the 
section 179 deductions is required if the 
section 179 property is converted to a 
nonbusiness use at any time before the 
end of its recovery period (instead of 
during a limited recapture period). See 
section 179(d)(10). Section 179, as so 
amended, generally applies to property 
placed in service after December 31, 
1986. 


Proposed Changes to the Existing Final 
Regulations 

This document proposes to amend the 
existing final regulations under section 
179 to reflect the changes made to 
section 179 by the Tax Reform Act of 
1986 and the Technical and 
Miscellaneous Revenue Act of 1988. The 
amended final regulations are proposed 
to apply to property placed in service in 
taxable years ending after April 29, 
1991. The existing final regulations will 
continue to apply to property placed in 
service before January 1, 1987. The 
existing final regulations, interpreted in 
light of the changes made to section 179 
by the Tax Reform Act of 1986 and the 
Technical and Miscellaneous Revenue 
Act of 1988, applying to property placed 
in service after December 31, 1986, in 
taxable years ending on or before April 
29, 1991; for that property, a taxpayer 
may apply any reasonable method in 
applying the changes made to section 
179, provided the taxpayer consistently 
applies the method to the property. 

Organizationally, the proposed 
regulations are the same as the existing 
final regulations, except that §§ 1.179-3 
through 1.179-5 are moved to §§ 1.1794 
through 1.179-6, respectively, and a new 
§ 1.179-3 (relating to the carryover of 
disallowed deduction provision) is 
added. 

The section 179 requirements 
contained in existing final § 1.179-2 
generally continue to apply. The 
proposed regulations make conforming 
modifications to these requirements to 
reflect the changes to section 179 of the 
Code. In addition, § 1.179-1(c)(1) of the 
proposed regulations clarifies that the 
section 179 deduction is not prorated if 
the taxpayer has a short taxable year. 
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The proposed regulations also modify 
existing final § 1.179-1 to reflect the 
addition to Code of section 263A. 
Section 1.179-1({j) of the proposed 
regulations provides that amounts 
allowable as a deduction under section 
179 are not required to be capitalized 
under section 263A. The legislative 
history of section 263A indicates that 
Congress was concerned about the 
potential administrative complexity the 
uniform capitalization rules of section 
263A might impose on businesses. To 
address this concern, Congress granted 
the Treasury Department authority 
under section 263A to “adopt other 
simplifying methods and assumptions 
where, in the judgement of the Secretary 
of the Treasury, the costs and other 
burdens of literal compliance may 
outweigh the benefits.” S. Rep. No. 313, 
99th Cong., 2d Sess. 142 (1986), 1986-3 
(Vol. 3) C.B. 142. One of Congress’ 
principal objectives for section 179 was 
the elimination of unnecessary 
complexity from the cost recovery rules 
for property used in small businesses. 
See S. Rep. No. 144, 97th Cong., 1st Sess. 
47 (1981), 1981-2 C.B. 425. Because of 
this historicl context, the Secretary has 
determined that the deduction provided 
by section 179 should not be affected by 
the uniform capitalization rules of 
section 263A. 

The dollar limitation rules contained 
in existing final § 1.179-2 are removed 
and replaced with rules on the amended 
dollar limitation and the new taxable 
income limitation. These new rules are 
described below. 

The definition and election rules 
contained in existing final §§ 1.179-3 
and 1.179-4, respectively, continue to 
apply with minor modifications. See 
§§ 1.1794 and 1.179-5 of the proposed 
regulations, respectively. 

The effective date is contained in 
§ 1.179-6 of the proposed regulations. 


Amended Dollar Limitation 


Section 1.179-2(b) of the proposed 
regulations contains rules on the 
amended dollar limitation under 
sections 179(b){1) and (2) of the Code. In 
general, these rules are similar to those 
in existing final § 1.179-2, except that 
additional rules are provided to 
implement section 179(b)(2), relating to 
the reduction in the doilar limitation. 

Section 1.179-2{b){2) of the proposed 
regulations describes this reduction in 
the dollar limitation as the excess of the 
cost of section 179 property placed in 
service in a taxable year over $200,000 
(referred to as “excess section 179 
property”). 

Section 1.179-2(b)(3) of the proposed 
regulations, which applies the amended 
dollar limitation to taxpayers that are 


partners in partnerships, generally 
provides that the amended dollar 
limitation applies to the partnership and 
to each partner. However, in 
determining the amount of any reduction 
in the dollar limitation at the partner 
level, the cost of section 179 property 
placed in service by the partnership is 
not attributed to the partners. The 
Service determined that the technical 
accuracy that would be achieved by 
attributing partnership section 179 costs 
to partners would not warrant the 
recordkeeping and reporting burdens 
such attribution would impose on 
partnerships. Section 1.179-2(b){4) of the 
proposed regulations provides rules for 
S corporations and their shareholders 
that are similar to those provided for 
partnerships. 

The rules relating to married 
individuals who file joint or separate 
income tax returns are contained in 
§§ 1.179-2(b)(5) and (6) of the proposed 
regulations, respectively. These 
provisions are generally the same as in 
existing final § 1.179-2, except that 
conforming changes are made to take 
into account the reduction in the dollar 
limitation. 

Taxable Income Limitation 


Section 1.179-2(c) of the proposed 
regulations contains rules on the taxable 
income limitation under section 
179(b)(3){A) of the Code. In general, a 
taxpayer may not deduct the excess of 
the aggregate cost of section 179 
property elected to be expensed in the 
taxable year over the aggregate amount 
of the taxpayer's taxable income 
derived from the active conduct of any 
trade or business during the taxable 
year. Any such excess is carried 
forward and may be deducted, subject 
to the dollar and income limitations, in-a 
future taxable year under section 
179(b)(3){B) and § 1.179-3 of the 
proposed regulations. 

Sections 1.179-2{c)(2) and (3) of the 
proposed regulations provide rules for 
applying the taxasble income limitation 
to partnerships and S corporations. 
These rules are similar to the rules for 
applying the amended dollar limitation 
to partnerships and S corporations, 
requiring that the taxable income 
limitation be applied to the partnership 
(or S corporation) as well as to each 
partner (or shareholder). 

Section 1.179-2(c)(4) of the proposed 
regulations provides rules for computing 
the aggregate amount of taxable income 
of a taxpayer {including a partnership 
and an S corporation) that is derived 
from the active conduct of any trade or 
business. Section 1.179-2(c){4)[{i) of the 
proposed regulations provides that this 
amount is computed, generally, by 
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aggregating the net income (or loss) from 
all trades or businesses actively 
conducted by the taxpayer. Net income 
(or loss) from a trade or business 
actively conducted by the taxpayer 
includes, for example, section 1231 gains 
or losses from the trade or business and 
interest from working capital of the 
trade or business. However, § 1.179- 
2(c)(4)(i) of the proposed regulations 
excludes from the computation of the 
taxable income limitation the section 
179 deduction for the taxable year, any 
section 164(f) deduction for the taxable 
year, and any net operating loss 
carryback or carryforward to the 
taxable year. 

Section 1.179-2(c)(5) of the proposed 
regulations defines active conduct of a 
trade or business for purposes of the 
taxable income limitation. No inference 
is to be drawn with respect to the 
definition of active conduct of a trade or 
business under any other provision of 
the Code. 

Section 1.179-2(c)(5)(i) of the proposed 
regulations provides that trade or 
business is defined under section 162 of 
the Code and the regulations thereunder. 
Thus, net income {or loss) derived from 
property held for the production of 
income or from an activity not engaged 
in for profit {as defined in section 183) is 
not included. 

Section 1.179-2(c)(5){ii) of the 
proposed regulations provides that a 
determination of whether a trade or . 
business is actively conducted by the 
taxpayer is to be made from all the facts 
and circumstances and that this active 
conduct requirement is to be applied in 
light of its purposes under section 
179(b)(3){A). It provides further that a 
taxpayer generally is considered to 
actively conduct a trade or business if 
the taxpayer meaningfully participates 
in the management or operations of the 
trade or business. Thus, for example, . 
mere passive investment in a trade or 
business does not constitute the active 
conduct of a trade or business. 

Under § 1.179-2(c)(5)(iii) of the 
proposed regulations, employees are 
considered to be engaged in the active 
conduct of the trade or business of their 
employment. 

Finally, §§ 1.179-2{c)(6) and (7) of the 
proposed regulations, respectively, 
provide rules for applying the taxable’ 
income limitation to married individuals 
who file a joint income tax return or 
separate income tax returns. 


Carryover of Disallowed Deduction 


Section 1.179-3 of the proposed 
regulations provides rules relating to the 
carryover of disallowed deduction under 
section 179({b)(3)(B) of the Code. 
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Generally, a taxpayer may carry 
forward for an unlimited number of 
years the amount of the cost of section 
179 property elected to be expensed in a 
taxable year but disallowed as 
deduction in that taxable year because 
of the taxable income limitation. 

Under § 1.179-3(e) of the proposed 
regulations, a taxpayer may select the 
properties with respect to which cost 
will be carried forward as well as the 
portion of each property's cost to carry 
forward. If a taxpayer is allowed, in a 
subsequent year, to deduct a portion of 
the total carryover of disallowed 
deduction, § 1.179-3(e) of the proposed 
regulations provides that the taxpayer 
must deduct the cost of section 179 
property carried forward from the 
earliest taxable year. 

Under § 1.179-3(f) of the proposed 
regulations, a taxpayer who transfers 
section 179 property for which a 
carryover of disallowed deduction is 
outstanding must increase the basis of 
the property by the amount of any 
carryover for that property immediately 
before the transfer. This rule applies to 
nonrecognition transfers as well as to 
transfers in which gain is recognized in 
whole or in part. On a taxable 
disposition of the property, the rule 
prevents the taxpayer from having to 
recapture into ordinary income under 
section 1245 an amount that has not 
been deducted (that is, the amount of 
the carryforward of disallowed 
deduction). Where property is 
transferred in a nonrecognition 
transaction, the transferee is not 
permitted to succeed to the transferor’s 
carryover of disallowed deduction with 
respect to the property, because section 
179(d)(2) prevents the transferee from 
claiming a section 179 deduction on 
property not acquired by purchase. 

Section 1.179-3(g) of the proposed 
regulations provides rules for applying 
the carryover of disallowed deduction 
provision to partnerships and S 
corporations. Generally, because the 
taxable income limitation applies at the 
partnership level as well as at the 
partner level, a partnership may not 
allocate a section 179 deduction among 
its partners if the taxable income 
limitation would prevent use of the 
deduction at the partnership level. In 
that case, the disallowed deduction is 
carried forward at the partnership level, 
not at the partner level. 

In addition, § 1.179-3(g)(2) of the 
proposed regulations provides that the 
basis of a partnership's section 179 
property must be reduced by the full 
amount elected to be expensed under 
section 179, regardless of whether the 
cost must be carried forward by the 
partnership. Section 1.179-3(g)(3) of the 


proposed regulations provides that a 
partnership that transfers section 179 
property with respect to which a 
disallowed deduction has been carried 
forward is subject to rules comparable 
to those applicable to the other 
taxpayers. 

The rules with respect to S 
corporations are similar to those 
applicable to partnerships. 

Section 1.179-3(h) of the proposed 
regulations provides rules for applying 
the carryover of disallowed deduction 
provision to partners and S corporation 
shareholders. Generally, if the taxable 
income limitation is satisfied at the 
partnership level, the partnership must 
allocate the section 179 deduction 
among its partners. The taxable income 
limitation then is applied at the partner 
level. The partner must aggregate his or 
her share of partnership section 179 
expenses with any nonpartnership 
section 179 expenses in applying the 
taxable income limitation. If the 
partner's total section 179 expenses 
exceeds the partner’s taxable income 
limitation, the excess amount of 
deduction is carried forward by the 
partner. The partner may apportion the 
cost that must be carried forward 
between partnership and 
nonpartnership section 179 expenses. 

In addition, § 1.179-3(h)(1) of the 
proposed regulations provides that the 
partner must reduce the basis of his or 
her partnership interest by the full 
amount of section 179 expenses 
allocated from the partnership 
regardless of whether the partner may 
currently deduct the allocated section 
179 expenses. Section 1.179-3(h)(2) of 
the proposed regulations provides that 
on a disposition of a partner's interest in 
a partnership, the partner’s basis for 
determining gain or loss is increased by 
the partner’s outstanding carryover of 
disallowed deduction of section 179 


expenses allocated from the partnership. 


The rules with respect to S 
corporation shareholders are similar to 
those applicable to partners. 


Comments and Public Hearing 


Before the adoption of these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted (preferably a signed original 
and eight copies) to the Internal 
Revenue Service. All comments will be 
available for public inspection and 
copying. A public hearing will be held at 
10 a.m. on August 8, 1991, in the LR.S. 
Auditorium, Seventh Floor, 7400 
Corridor of the Internal Revenue 
Building, 1111 Constitution Ave., NW., 
Washington, DC. See notice of hearing 
published elsewhere in this issue of the 
Federal Register. 
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Special Analyses 


It has been determined that these 
proposed rules are not major rules as 
defined in Executive Order 12291. 
Therefore, a Regulatory Impact Analysis 
is not required. It has also been 
determined that section 553(b) of the 
Administrative Procedure Act (5 U.S.C. 
chapter 5) and the Regulatory Flexibility 
Act (5 U.S.C. chapter 6) do not apply to 
these regulations, and, therefore, an 
initial Regulatory Flexibility Analysis is 
not required. Pursuant to section 7805(f) 
of the Code, these regulations will be 
submitted to the Chief Counsel for 
Advocacy of the Small Business 
Administration for comment on their 
impact on small businesses. 


Drafting Information 


The principal author of these 
regulations is Richard G. Blumenreich of 
the Office of Assistant Chief Counsel 
(Passthroughs and Special Industries), 
Internal Revenue Service. However, 
personnel from other offices of the 
Internal Revenue Service and Treasury 
Department participated in developing 
the regulations, both on matters of 
substance and style. 


List of Subjects 
26 CFR 1.61-1 through 1.281-4 


Deductions, Exemptions, Income 
taxes, Taxable income. 


26 CFR 1.1001-1 through 1.1102-3 


Basis, Gain and loss, Income taxes, 
Nontaxable exchanges. 


26 CFR 1.1201-1 through 1.1256(h)-3 


Capital gains and losses, Income 
taxes, Recapture. 


Proposed Amendments to the 
Regulations 


Accordingly, title 26, chapter I, part 1 
is proposed to be amended as follows: 

Paragraph 1. The authority for part 1 
is amended by revising the citation for 
§1.179-1 and adding a citation for 
§1.179-6 as follows: 


Authority: 26 U.S.C. 7805. * * * Section 
1.179-1 also issued under 26 U.S.C. 179(d) (6) 
and (10). Section 1.179-6 also issued under 26 
U.S.C. 179{c).* * * 


Par. 2. Section 1.179-0 is added to 
read as follows: 


§ 1.179-0 Table of contents for section 
179 expensing rules. 


This section lists captioned 
paragraphs contained in §§ 1.179-1 
through 1.179-6 
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§1.179-1 Election to expense certain 
depreciable assets. 

(a) In general. 

(b) Cost subject to expense. 

(c) Proration not required. 

(1) In general. 

(2) Example. 

(d) Partial business use. 

(1) In general. 

(2} Example. 

(3) Additional rules that may apply. 

(e) Change in use; recapture. 

(1) In general. 

(2) Predominant use. 

(3) Basis; application with section 1245. 

(4) Carryover of disallowed deduction. 


(1) In general. 

(2) Special rules for partnerships and S 
corporations. 

(3) Special rules with respect to trusts and 
estates which are partners or S corporation 
shareholders. 

(g) Disallowance of the section 38 credit. 

(h) Partnerships and S corporations. 


(i) Leasing of section 179 property. 

(1) In general. 

(2) Noncorporate lessor. 

(ij) Application of sections 263 and 263A. 
(k) Cross references. 


§1.179-2 Limitations on amount subject to 
section 179 election. 


(a) In general. 

(b) Doliar limitation. 

(1) In general. 

(2) Excess section 179 property. 
(3) Application to partnerships. 
(i) In general. 

(ii) Example. 


(iii) Partner's share of section 179 expenses. 


(iv) Taxable year. 

(v) Example. 

(4) S corporations. 

(5) Joint returns. 

(i) In general. 

(ii) Joint returns filed after separate returns. 

(iii) Example. 

(6) Married individuals filing separately. 

(i) In general. 

(ii) Example. 

(7) Component members of a controlled 
group. 

(i) In general. 

(ii) Statement to be filed. 

(iii) Revocation. 

(c) Taxable income limitation. 

(1) In general. 

(2) Application to partnerships. 

(i) In general. 

(ii) Taxable year. 

{iii} Example. 

(3) S corporations. 

(4) Computation of the aggregate amount of 
taxable income derived from the active 
conduct of any trade or business. 

(i) In general. 


(ii) Ordering rule for certain circular 
problems. 


(A) In general. 

(B) Example. 

(iii) Partner’s share of partnership taxable 
income. 


(iv) Shareholder's share of S corporation 
taxable income. 

(5) Active conduct by the taxpayer of a 
trade or business. 

(i) Trade or business. 

(ii) Active conduct. 

(iii) Example. 

(iv) Employees. 

(6) Joint returns. 

(i) In general. 

(ii) Joint returns filed after separate returns. 

(7) Married individuals filing separately. 

(d) Examples. 


§1.179-3 Carryover of disallowed 
deduction. 

(a) In general. 

(b) Deduction of carryover of disallowed 
deduction. 

(c) Unused section 179 expense allowance. 

(d) Example. 

(e) Recordkeeping requirement and 
ordering rule. 

(f) Dispositions and other transfers of 
section 179 property. 

(1) In general. 

(2) Recapture under section 179(d)(10). 

(g) Special rules for partnerships and S 
corporations. 

(1) In general. 

(2) Basis adjustment. 

(3) Dispositions and other transfers of 
section 179 property by a partnership or an S 
corporation. 

(4) Example. 

(h) Special rules for partners and S 
corporation shareholders. 

(1) in general. 

(2) Dispositions and other transfers of a 
partner's interest in a partnership or a 
shareholder's interest in an S corportation. 

(3) Examples. 

§1.1738-4 Definitions. 

(a) Section 179 property. 

(b) Section 38 property. 

(c) Purchase. 

(d) Cost. 

(e) Placed in service. 

(f} Controlled group of corporations and 
component member of controlled group. 


§1.179-5 Time and manner of making 
election. 

(a) Election. 

(b) Revocation. 


§1.179-6 Effective date. 


Par. 3. Section 1.179-1 is amended as 
follows: 

1. Paragraphs (a), (b), {c), and (d) are 
revised. 

2. The first and last two sentences of 
paragraph (e)(1) are revised. 

3. Paragraph (e)(4) is redesignated as 
(e)((5) and revised, and a new paragraph 
(e)(4) is added. 

5. Paragraph (f)(1) is revised. 

6. The second sentence of (f)(2) is 
revised and a third sentence is added. 

7. The last sentence of (f)(3) is revised. 

8. Paragraph (h) is revised. 

9. Paragraph (j) is redesignated as 
paragraph (k), and the second sentence 
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is removed; and a new paragraph {j) is 
added. 

10. The added and revised provisions 
read as follows: 


§ 1.179-1 Election to expense certain 
depreciable assets. 


(a) Jn general. Section 179{a) allows a 
taxpayer to elect to expense the cost (as 
defined in § 1.179-4(d)), or a portion of 
the cost, of section 179 property {as 
defined in § 1.179-4(a)) for the taxable 
year in which the property is placed in 
service (as defined in § 1.179-4(e)). The 
election is not available for trusts, 
estates, and certain noncorporate 
lessors. See paragraph (i)(2) of this 
section for rules concerning 
noncorporate lessors. However, section 
179(b) provides certain limitations on 
the amount that a taxpayer may elect to 
expense in any one taxable year. See 
§§ 1.179-2 and 1.179-3 for rules relating 
to the dollar and taxable income 
limitations and the carryover of 
disallowed deduction rules. For rules 
describing the time and manner of 
making an election under section 179, 
see § 1.179-5. For the effective date, see 
§ 1179-6. 

(b) Cost subject to expense. The 
expense deduction under section 179 is 
allowed for the entire cost or a portion 
of the cost of one or more items of 
section 179 property. This expense 
deduction is subject to the limitations of 
section 179(b) and § 1.179-2. The 
taxpayer may select the properties that 
are subject to the election as well as the 
portion of each property's cost to 
expense. 

(c) Proration not required—{1) In 
general. The expense deduction under 
section 179 is determined without any 
proration based on (i) The period of time 
the section 179 property has been in 
service during the taxable year, or (ii) 
the length of the taxable year in which 
the property is placed in service. 

(2) Example. The provisions of 
paragraph (c)(1) of this section are 
illustrated by the following example. 

Example. On December 1, 1991, X, a 
calendar-year corporation, purchases and 
places in service section 179 property costing 
$20,000. For the taxable year ending 
December 31, 1991, X may elect to claim a 
section 179 expense deduction on the 
property (subject to the limitations imposed 
under section 179(b)) without proration of its 
cost for the number of days in 1991 during 
which the property was in service. 


(d) Partial business use—({1) In 
general. If a taxpayer uses section 179 
property for trade or business as well as 
other purposes, the portion of the cost of 
the property attributable to the trade or 
business use is eligible for expensing 
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under section 179 provided that more 
than 50 percent of the property's use in 
the taxable year is for trade or business 
purposes. The limitations of section 
179{b) and § 1.179-2 are applied to the 
portion of the cost atiributable to the 
trade or business use. 

(2) Exampie. The provisions of 
paragraph (d){1) of this section are 
illustrated by the following example. 


Example. A purchases section 179 property 
costing $10,000 in 1991 for which 80 percent of 
its use will be in A’s trade or business. The 
cost of the property adjusted to reflect the 
business use of the property is $8,000 (80 
percent x $10,000). Thus, A may elect to 
expense up to $8,000 of the cost of the 
property (subject to the limitations imposed 
under section 179({b) and § 1.179-2). 

(3) Additional rules that may apply. if 
a section 179 election is made for “listed 
property” within the meaning of section 
280F(d){4) and there is personal use of 
the property, section 280F(d)(1), which 
provides rules that coordinate section 
179 with the section 280F limitation on 
the amount of depreciation and 
investment tax credit, may apply. If 
section 179 property is no longer 
predominantly used in the taxpayer's 
trade or business, paragraphs (e) (1) 
through (4) of this section, relating to 
recapture of the section 179 deduction, 
may apply. 

(e) *** 

(1) Jn general. If a taxpayer's section 
179 property is not used predominantly 
in a trade or business of the taxpayer at 
any time before the end of the property's 
recovery period, the taxpayer must 
recapture in the taxable year in which 
the section 179 property is not used 
predominantly in a trade or business 
any benefit derived from expensing such 
property. * * * However, see section 
280F(d)(1) relating to the coordination of 
section 179 with the limitation on the 
amount of depreciation and investment 
credit for luxury automobiles and where 
certain property is used for personal 
purposes. If the recapture rules of both 
section 280F(b){3) and this paragraph 
(e)(1) apply to an item of section 179 
property, the amount of recapture for 
such property shall be determined only 
under the rules of section 280F(b)(3). 

(4) Carryover of disallowed 
deduction. See § 1.179-3 for rules on 
applying the recapture provisions of this 
paragraph {e) when a taxpayer has a 
carryover of disallowed deduction. 

(5) Example. The provisions of 
paragraphs {e) {1) through (4) of this 
section are illustrated by the following 
example. 


Example. A, a calendar-year taxpayer, 
purchases and places in service on January 1, 


1991, section 179 property costing $15,000. 
The property is 5-year property for section 
168 purposes and is the only item of 
depreciable property placed in service by A 
during 1991. A properly elects to expense 
$10,000 of the cost and elects under section 
168(b){5) to depreciate the remaining cost 
under the straight-line method. On January 1, 
1992, A converts the proeprty from use in A’s 
business to use for the production of income, 
and A uses the property in the latter capacity 
for the entire year. A elects to itemize 
deductions for 1992. Because the property 
was not predominantly used in A's trade or 
business in 1992, A must recapture any 
benefit derived from expensing the property 
under section 179. Had A not elected to 
expense the $10,000 in 1991, A would have 
been entitled to deduct, under section 168, 10 
percent of the $10,000 in 1991, and 20 percent 
of the $10,000 in 1992. Therefore, A must 
include $7,000 in ordinary income for the 1992 
taxable year, the excess of $10,000 (the 
section 179 expense amount) over $3,000 (30 
percent of $10,000). 


ee at 


(1) Jn general. A taxpayer who elects 
to expense under section 179 mist 
reduce the depreciable basis of the 
section 179 property by the amount of 
the section 179 expense deduction. 

(2) * * * This reduction must be 
made in the basis of partnership or S 
corporation property even if the 
limitations of section 179{b) and § 1.179- 
2 prevent a partner in a partnership or a 
shareholder in an S corporation from 
deducting all or a portion of the amount 
of the section 179 expense allocated by 
the partnership or S corporation. See 
§ 1.179-3 for rules on applying the basis 
provisions of this paragraph (f) when a 
person has a carryover of disallowed 
deduction. 

(3) * * * Accordingly, the 
partnership or S corporation may claim 
a depreciable deduction under section 
168 or a section 38 credit (if available) . 
with respect to any depreciable basis 
resulting from the trust or estate's 
inability to claim its allocable portion of 
the section 179 expense. 


* * * * * 


(h) Partnerships and S corporations— 
(1) Jn general. In the case of property 
purchased and placed in service by a 
partnership or an S corporation, the 
determination of whether the property is 
section 179 property is made at the 
partnership or’S corporation level. The 
election to expense the cost of section 
179 property is made by the partnership 
or the S corporation. See sections 703(b), 
1363(c), 6221, 6231{a)(3), 6241, and 6245. 

(2) Example. The provisions of 
paragraph (h){1) of this section are 
illustrated by the following example. 

Example. A owns certain residential rental 


property as an investment. A and others form 
ABC partnership whose function is to rent 
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and manage such property. A and ABC 
partnership file their income tax returns on a 
calender-year basis. In 1991, ABC partnership 
purchases and places in service office 
furniture costing $20,000 to be used in the 
active conduct of ABC’s business. Although 
the office furniture was used for the 
production of income with respect to A, the 
furniture is being used in the active conduct 
of ABC’s trade or business. Therefore, 
because the determination of whether 
property is section 179 property is made at 
the partnership level, the office furniture is 
section 179 property and ABC may elect to 
expense a portion of its cost under section 
179. 


* * * * * 


(j) Application of sections 263 and 
263A. Under section 263{a)}(1){G}, 
expenditures for which a deduction is 
allowed under section 179 and this 
section are excluded from capitalization 
under section 263{a). Under this 
paragraph (j), amounts allowed as a 
deduction under section 179 and this 
section are excluded from the 
application of the uniform capitalization 
rules of section 263A. 


* * * * « 


Par. 4. Section 1.179-2 is revised to 
read as follows: 


§ 1.179-2 Limitations on amount subject 
to section 179 election. é 


(a) In general. Sections 179{b) (1) and 
(2) limit the aggregate cost of section 179 
property that a taxpayer may elect to 
expense under section 179 for any one 
taxable year (dollar limitation). See 
paragraph (b) of this section. Section 
179(b)(3){A) limits the aggregate cost of 
section 179 property that a taxpayer 
may deduct in any taxable year (taxable 
income limitation). See paragraph (c) of 
this section. Any cost that is elected to 
be expensed but that is not currently 
deductible because of the taxable 
income limitation may be carried 
forward to the next taxable year 
(carryover of disallowed deduction). See 
§ 1.179-3 for rules relating to carryovers 
of disallowed deductions. See also 
sections 280F{a), {b), and (d)({1) relating 
to the coordination of section 179 with 
the limitations on the amount of 
depreciation for luxury automobiles and 
other listed property. The dollar and 
taxable income limitations apply to each 
taxpayer and not to each trade or 
business in which the taxpayer has an 
interest. 

(b) Dollar limitation—(1) In general. 
The aggregate cost of section 179 
property that a taxpayer may elect to 
expense under section 179 for any 
taxable year is $10,000, reduced (but not 
below zero) by the amount of any 
excess section 179 property (described 
in paragraph (b)(2) of this section) 
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placed in service during the taxable 
year. 

(2) Excess section 179 property. The 
amount of any excess section 179 
property for a taxable year equals the 
excess (if any) of— 

(i) The cost of section 179 property 
placed in service by the taxpayer in the 
taxable year, over 

(ii) $200,000. 

(3) Application to partnerships—(i) In 
general. The dollar limitation of this 
paragraph (b) applies to the partnership 
as well as to each partner. In applying 
the dollar limitation to a taxpayer that is 
a partner in one or more partnerships, 
the partner's share of section 179 
expenses allocated to the partner from 
each partnership is aggregated with any 
nonpartnership section 179 expenses of 
the taxpayer for the taxable year. 
However, in determining the excess 
section 179 property placed in service by 
a partner in a taxable year, the cost of 
section 179 property placed in service by 
the partnership is not attributed to any 
partner. 

(ii) Example. The provisions of 
paragraph (b)(3){i) of this section are 
illustrated by the following example. 


Example. During 1991, CD, a calendar-year 
partnership, purchases and places in service 
section 179 property costing $150,000 and 
elects under section 179(c) and § 1.179-5 to 
expense $10,000 of the cost of that property. 
CD properly allocates to C, a calendar-year 
taxpayer and a partner in CD, $5,000 of 
section 179 expenses (C’s distributive share 
of CD's section 179 expenses for 1991). In 
applying the dollar limitation to C for 1991, C 
must include the $5,000 of section 179 
expenses allocated from CD. However, in 
determining the amount of any excess section 
179 property C placed in service during 1991, 
C does not include any of the cost of section 
179 property placed in service by CD, 
including the $5,000 of cost represented by 
the $5,000 of section 179 expenses allocated 
to C by the partnership. 


(iii) Partner’s share of section 179 
expenses. Section 704 and the 
regulations thereunder govern the 
determination of a partner’s share of a 
partnership’s section 179 expenses for 
any taxable year. However, no 
allocation among partners of the section 
179 expenses may be modified after the 
due date of the partnership return 
(without regard for extensions of time) 
for the taxable year for which the 
election under section 179 is made. 

{iv) Taxable year. If the taxable years 
of a partner and the partnership do not 
coincide, then for purposes of section 
179, the amount of the partnership's 
section 179 expenses attributable to a 
partner for a taxable year is determined 
under section 706 and the regulations 
thereunder (generally the partner's 
distributive share of partnership section 


179 expenses for the partnership year 
that ends with or within the partner's 


_ taxable year). 


(v) Example. The provisions of 
paragraph (b)(3)(iv) of this section are 
illustrated by the following example. 

Example. AB partnership has a taxable 
year ending January 31. A, a partner of AB, 
has a taxable year ending December 31. AB 
purchases and places in service section 179 
property on March 10, 1991, and elects to 
expense a portion of the cost of that property 
under section 179. Under section 706 and 
§ 1.706-1(a)(1), A will be unable to claim A’s 
distributive share of any of AB's section 179 
expenses attributable to the property placed 
in service on March 10, 1991, until A’s taxable 
year ending December 31, 1992. 


(4) S Corporations. Rules similar to 
those contained in paragraph (b)(3) of 
this section apply in the case of S 
corporations (as defined in section 
1361(a)) and their shareholders. Each 
shareholder's share of the section 179 
expenses of an S corporation is 
determined under section 1366. 

(5) Joint returns—{i) In general. A 
husband and wife who file a joint 
income tax return under section 6013(a) 
are treated as one taxpayer in 
determining the amount of the dollar 
limitation under paragraph (b)(1) of this 
section, regardless of which spouse 
purchased the property or placed it in 
service. 

(ii) Joint returns filed after separate 
returns. In the case of a husband and 


- wife who elect under section 6013(b) to 


file a joint income tax return for a 
taxable year after the time prescribed 
by law for filing the return for such 
taxable year has expired, the dollar 
limitation under paragraph (b)(1) of this 
section is the lesser of— 

(A) The dollar limitation (as 
determined under paragraph (b)(5)({i) of 
this section), or 

(B) The aggregate cost of section 179 
property elected to be expensed by the 
husband and wife on their separate 
returns. 

(iii) Example. The provisions of 
paragraph (b)(5)(ii) of this section are 
illustrated by the following example. 

Example. During 1991, Mr. and Mrs. B, both 
calendar-year taxpayers, purchase and place 
in service section 179 property costing 
$100,000. On their separate returns for 1991, 
Mr. B elects to expense $3,000 of section 179 
property as an expense and Mrs. B elects to 
expense $4,000. After the due date of the 
return they elect under section 6013(b) to file 
a joint income tax return for 1991. The dollar 


~ limitation for their joint income tax return is 


$7,000, the lesser of the dollar limitation 
($10,000) or the aggregate cost elected to be 
expensed under section 179 on their separate 
returns ($3,000 elected by Mr. B plus $4,000 
elected by Mrs. B, or $7,000). 


Federal Register / Vol. 56, No. 60 / Thursday, March 28, 1991 / Proposed Rules 


(6) Married individuals filing 
separately—(i) In general. In the case of 
an individual who is married but files a 
separate income tax return for a taxable 
year, the dollar limitation of this 
paragraph (b) for such taxable year is 
the amount that would be determined 
under paragraph (b)(5)(i) of this section 
if the individual filed a joint income tax 
return under section 6013(a) multiplied 
by— 

(A) The percentage elected by the 
individual under this paragraph (b)(6), or 

(B) 50 percent. 


The election in the preceding sentence is 
made in accordance with the 
requirements of section 179(c) and 
§ 1.179-6. However, the amount 
determined under paragraph (b)(5)(i) of 
this section must be multiplied by 50 
percent if either the individual or the 
individual’s spouse does not elect a 
percentage under this paragraph (b)(6) 
or the sum of the percentages elected by 
the individual and the individual's 
spouse does not equal 100 percent. For 
purposes of this paragraph (b)(6), 
marital status is determined under 
section 7703 and the regulations 
thereunder. 

(ii) Example. The provisions of 
paragraph (b)(6)(i) of this section are 
illustrated by the following example. 


Example. Mr. and Mrs. D, both calendar- 
year taxpayers, file separate income tax 
returns for 1991. During 1991, Mr. D places 
$195,000 of section 179 property in service 
and Mrs. D places $9,000 of section 179° 
property in service. Neither of them elects a 
percentage under paragraph (b)(6)(i)(1) of this 
section. The 1991 dollar limitation for both 
Mr. D and Mrs. D is determined by 
multiplying by 50 percent the dollar limitation 
that would apply had they filed a joint 
income tax return. Had Mr. and Mrs. D filed a 
joint return for 1991, the dollar limitation 
would have been $6,000, $10,000 reduced by 
the excess section 179 property they placed in 
service during 1991 ($195,000 placed in 
service by Mr. D plus $9,000 placed in service 
by Mrs. D less $200,000, or $4,000). Thus, the 
1991 dollar limitation for Mr. and Mrs. D is 
$3,000 each ($6,000 multiplied by 50 percent). 


(7) Component members of a 
controlled group—{i) In general. 
Component members of a controlled 
group (as defined in § 1.179-4(b)) on a 
December 31 are treated as one 
taxpayer in applying the dollar 
limitation of sections 179(b) (1) and (2) 
and this paragraph (b). The expense 
deduction may be taken by any one 
component member or allocated (for the 
taxable year of each member that 
includes that December 31) among the 
several members in any manner. Any 
allocation of the expense deduction 
must be pursuant to an allocation by the 


. common parent corporation if a 
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consolidated return is filed for all 
component members of the group, or in 
accordance with an agreement entered 
into by the members of the group if 
separate returns are filed. If a 
consolidated return is filed by some 
component members of the group and 
separate returns are filed by other 
component members, the common 
parent of the group filing the 
consolidated return must enter into an 
agreement with those members that do 
not join in filing the consolidated return 
allocating the amount between the group 
filing the consolidated return and the 
other component members of the 
controlled group that do not join in filing 
the consolidated return. The amount of 
the expense allocated to any component 
member, however, may not exceed the 
cost of section 179 property actually 
purchased and placed in service by the 
member in the taxable year. If the 
component members have different 
taxable years, the term “taxable year” 
in sections 179(b) (1) and (2) means the 
taxable year of the member whose 
taxable year begins on the earliest date. 

(ii) Statement to be filed. If a 
consolidated return is filed, the common 
parent corporation must file a separate 
statement attached to the income tax 
return on which the election is made to 
claim an expense deduction under 
section 179. See § 1.179-5. If separate 
returns are filed by some or all 
component members of the group, each 
component member not included in a 
consolidated return must file a separate 
statement attached to the income tax 
return on which an election is made to 
claim a deduction under section 179. The 
statement must include the name, 
address, employer identification 
number, and the taxable year of each 
component member of the controlled 
group, a copy of the allocation 
agreement signed by persons duly 
authorized to act on behalf of the 
component members, and a description 
of the manner in which the deduction 
under section 179 has been divided 
among the component members. 

(iii) Revocation. If a consolidated 
return is filed for all component 
members of the group, an allocation 
among such members of the expense 
deduction under section 179 may not be 
revoked after the due date of the return 
(including extensions of time) of the 
common parent corporation for the 
taxable year for which an election to 
take an expense deduction is made. If 
some or all of the component members 
of the controlled group file separate 
returns for taxable years including a 
particular December 31 for which an 
election to take the expense deduction is 


made, the allocation as to all members 
of the group may not be revoked after 
the due date of the return (including 
extensions of time) of the component 
member of the controlled group whose 
taxable year that includes such 
December 31 ends on the latest date. 

(c) Taxable income limitation—{1) In 
general. The aggregate cost of section 
179 property elected to be expensed 
under section 179 that may be deducted 
for any taxable year may not exceed the 
aggregate amount of taxable income of 
the taxpayer for such taxable year that 
is derived from the active conduct by 
the taxpayer of any trade or business 
during the taxable year. See paragraph 
(c)(4) of this section for rules on 
computing the aggregate amount of 
taxable income derived from the active 
conduct by the taxpayer of any trade or 
business. See paragraph (c)(5) of this 
section for rules on determining whether 
a taxpayer is engaged in the active 
conduct of a trade or business for this 
purpose. 

(2) Application to partnerships—{i) in 
general. The taxable income limitation 
of this paragraph (c) applies to the 
partnership as well as to each partner. 
Thus, the partnership may not allocate 
to its partners as a section 179 expense 
deduction for any taxable year more 
than the partnership's taxable income 
limitation for that taxable year, and a 
partner may not deduct as a section 179 
expense deduction for any taxable year 
more than the partner's taxable income 
limitation for that taxable year. 

(ii) Taxable year. If the taxable year 
of a partner and the partnership do not 
coincide, then for purposes of section 
179, the amount of the partnership's 
taxable income attributable to a partner 
for a taxable year is determined under 
section 706 and the regulations 
thereunder (generally the partner's 
distributive share of partnership taxable 
income for the partnership year that 
ends with or within the partner's 
taxable year). 

(iii) Example. The provisions of 
paragraph (c}{2){ii) of this section are 
illustrated by the following example. 

Example. AB partnership has a taxable 
year ending January 1. A, a partner of AB, 
has a taxable year ending December 31. For 
AB's taxable year ending January 31, 1992, 
AB has taxable income from the active 
conduct of its trade or business of $100,000, 
$90,000 of which was earned during 1991. 
Under section 706 and § 1.706-1(a){1), A 
includes A's entire share of partnership 
taxable income in computing A's taxable 


income limitation for A’s taxable year ending 
December 31, 1992. 


(3) S Corporations. Rules similar to 
those contained in paragraph {c)(2) of 
this section apply in the case of S 
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corporations (as defined in section 
1361(a)) and their shareholders. Each 
shareholder's share of the taxable 
income of an S corporation is 
determined under section 1366. 

(4) Computation of the aggregate 
amount of taxable income derived from 
the active conduct of any trade or 
business—{i) In general. For purposes of 
section 179{b){3) and this paragraph (c), 
the aggregate amount of taxable income 
derived from the active conduct by an 
individual, a partnership, or an S 
corporation of any trade or business is 
computed by aggregating the net income 
{or loss) from all of the trades or 
businesses actively conducted by the 
individual, partnership, or S corporation 
during the taxable year. The aggregate 
amount of taxable income derived from 
the active conduct by a corporation 
other than an $ corporation of any trade 
or business is the amount of the 
corporation’s taxable income before 
deducting its net operating loss 
deduction and special deductions (as 
reported on the corporation’s income tax 
return), adjusted to reflect those items of 
income or deduction included in that 
amount that were not drived by the 
corporation from a trade or business 
actively conducted by the corporation 
during the taxable year. Items of income 
that are derived from a trade or business 
actively conducted by a taxpayer 
include section 1231 gains (or losses) 
from the trade or business and interest 
from working capital of the trade or 
business. Taxable income derived from 
the active conduct of a trade or business 
is computed without regard to the 
deduction allowable under section 179, 
any section 164(f) deduction, and any 
net operating loss carryback or 
carryforward. See paragraph {c)(5) of 
this section for rules on determining 
whether a taxpayer is engaged in the 
active conduct of a trade or business. 

(ii) Ordering rule for certain circular 
problems—{A) In general. A taxpayer 
who elects to expense the cost of section 
179 property (the deduction of which is 
subject to the taxable income limitation) 
also may have to apply another Code 
section that is subject to a limitation 
based on the taxpayer's taxable income. 
Except as provided in paragraph (c)({4){i) 
of this section, this section provides 
rules for applying the taxable income 
limitation under section 179 in such a 
case. First, taxable income is computed 
for the other section of the Code. In 
computing the taxable income of the 
taxpayer for the other section of the 
Code, the taxpayer’s section 179 
deducation is computed by assuming 
that the taxpayer's taxable income is 
determined without regard to the 
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deduction under the other Code section. 
Next, after reducing taxable income by 
the amount of the section 179 deduction 
so computed, a hypothetical amount of 
deduction is determined for the other 
section of the Code. The taxable income 
limitation of the taxpayer under section 
179(b)(3) and this paragraph (c) then is 
computed by including that hypothetical 
amount in determining taxable income. 

(B) Example. The ordering rule 
described in paragraph (c)(4)(ii)(A) of 
this section is illustrated by the 
following example 


Example. X, a calendar-year corporation, 
elects to expense $10,000 of the cost of 
section 179 property purchase and placed in 
service during 1991. Assume X’s dollar 
limitation is $10,000. X also gives a charitable 
contribution of $5,000 during the taxable year. 
X's taxable income for purposes of both 
section 179 and 170{b)(2), but without regard 
to any deduction allowable under either 
section 179 or section 170, is $11,000. In 
determining X's taxable income limitation 
under section 179(b)(3) and this paragraph 
(c), X must first compute its section 170 
deduction. However, section 170(b)(2) limits 
X's charitable contribution to 10 percent of its 
taxable income determined by taking into 
account its section 179 deduction. Paragraph 
(c)(4){ii)(A) of this section provides that in 
determining X’s section 179 deduction for 
1991, X first computes a hypothetical section 
170 deduction by assuming that its section 
179 deduction is not affected by the section 
170 deduction. Thus, in computing X's 
hypothetical section 170 deduction, X’s 
taxable income limitation under section 179 is 
$11,000 and its section179 deduction is 
$10,000. X’s hypothetical section 170 
deduction is $100 (10 percent of $1,000 
($11,000 less $10,000 section 179 deduction)). 
X's taxable income limitation for section 179 
purposes is then computed by deducting the 
hypothetical charitable contribution of $100 
for 1991. Thus, X's section 179 taxable income 
limitation is $10,900 ($11,000 less hypothetical 
$100 section 170 deduction), and it section 179 
deduction for 1991 is $10,000. X's section 179 
deduction so calculated applies for all 
purposes of the Code, including the 
computation of its actual section 170 
deduction. 


(iii) Partner's share of partnership 
taxable income. A taxpayer who is a 
partner in a partnership and is engaged 
in the active conduct of at least one of 
the partnership's trades or businesses 
includes as taxable income derived from 
the active conduct of a trade or business 
the amount of the taxpayer’s allocable 
share of taxable income derived from 
the active conduct by the partnership of 
any trade or business (as determined 
under paragraph (c)(4)(i) of this section). 

(iv) Shareholder’s share of S 
corporation taxable income. Rules 
similar to those contained in paragraphs 
(c)(4)(iii) and (c)(5)(ii) of this section 
apply to a taxpayer who is a 
shareholder in an S corporation and is 


engaged in the active conduct of the S 
corporation's trades or businesses. 

(5) Active conduct by the taxpayer of 
a trade or business—{i) Trade or 
business. For purposes of this section 
and § 1.179-4(a), the term “trade or 
business” has the same meaning as in 
section 162 and the regulations 
thereunder. Thus, property held merely 
for the production of income or used in 
an activity not engaged in for profit (as 
described in section 183) does not 
qualify as section 179 property and 
taxable income derived from property 
held for the production of income or 
from an activity not engaged in for profit 
is not taken into account in determining 
the taxable income limitation. : 

(ii) Active conduct. For purposes of 
this section, the determination of 
whether a trade or business is actively 
conducted by the taxpayer is to be made 
from all the facts and circumstances, 
and the purpose of the active conduct 
requirement of section 179(b)(3)(A). In 
the context of section 179, the purpose of 
the active conduct requirement is to 
prevent a passive investor in a trade or 
business from deducting section 179 
expenses against taxable income 
derived from that trade or business. 
Consistent with this purpose, a taxpayer 
generally is considered to actively 
conduct a trade or business if the 
taxpayer meaningfully participates in 
the management or operations of the 
trade or business. Generally, a partner is 
considered to actively conduct a trade 
or business of the partnership if the 
partner meaningfully participates in the 
management or operations of the trade 
or business. A mere passive investor in 
a trade or business does not actively 
conduct the trade or business. 

(iii) Example. The provisions of 
paragraph (c)(5)(ii) of this section are 
illustrated by the following example. 

Example. A owns a salon as a sole 
proprietorship and employs B to operate it. A 
periodically meets with B to review 
developments relating to the business. A also 
approves the salon’s annual budget that is 
prepared by B. B performs all the necessary 
operating functions, including hiring 
beauticians, acquiring the necessary beauty 
supplies, and writing the checks to pay all 
bills and the beauticians’ salaries. In 1991, B 
purchased, as provided for in the salon’s 
annual budget, equipment costing $9,500 for 
use in the active conduct of the salon. There 
were no other purchases of section 179 
property during 1991. A's net income from the 
salon, before any section 179 deduction, 
totaled $8,000. A also is a partner in PRS, a 
calendar-year partnership, which owns a 
grocery store. C, a partner in PRS, runs the 
grocery store for the partnership, making all 
the management and operating decisions. 
PRS did not purchase any section 179 
property during 1991. A's allocable share of 
partnership net income was $6,000. Based on 
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the facts and circumstances, A meaningfully 
participates in the management of the salon. 
However, A does not meaningfully 
participate in the management or operations 
of the trade or business of PRS. Under section 
179(b)(3)(A) and this paragraph (c), A’s 
aggregate taxable income derived from the 
active conduct by A of any trade or business 
is $8,000, the net income from the salon. 


(iv) Employees. For purposes of this 
section, employees are considered to be 
engaged in the active conduct of the 
trade or business of their employment. 
Thus, wages, salaries, tips, and other 
compensation derived by a taxpayer as 
an employee are included in the 
aggregate amount of taxable income of 
the taxable under paragraph (c)(1) of 
this section. 

(6) Joint returns—{i) In general. The 
taxable income limitation of this 
paragraph (c) is applied to a husband 
and wife who file a joint income tax 
return under section 6013(a) by 
aggregating the taxable income of each 
spouse (as determined under paragraph 
(c)(1) of this section). 

(ii) Joint returns filed after separate 
returns. In the case of a husband and 
wife who elect under section 6013(b) to 
file a joint income tax return for a 
taxable year after the time prescribed 
by law for filing the return for such 
taxable year, the taxable income 
limitation of this paragraph (c) for the 
taxable year for which the joint return is 
filed is determined under paragraph 
(c)(6)(i) of this section. 

(7) Married individuals filing 
separately. In the case of an individual 
who is married but files a separate tax 
return for a taxable year, the taxable 
income limitation for that individual is 
determined under paragraph (c)(1) of 
this section by treating the husband and 
wife as separate taxpayers. 

(d) Examples. The provisions of 
paragraphs (b) and (c) of this section are 
illustrated by the following examples. 


Example 1. (i) During 1991, PRS, a calendar- 
year partnership, purchases and places in 
service $50,000 of section 179 property. The 
taxable income of PRS derived from the 
active conduct of all its trades or businesses 
(as determined under paragraph (c)(4) of this 
section) is $8,000. 

(ii) Under the dollar limitation of paragraph 
(b) of this section, PRS may elect toexpense_ 
$10,000 of the cost of section 179 property 
purchased in 1991. Assume PRS elects under 
section 179(c) and § 1.179-5 to expense 
$10,000 of the cost of section 179 property 
purchased in 1991. 

(iii) Under. the taxable.income limitation of 
paragraph (c) of this section, PRS may 
allocate to its partners as a deduction only 
$8,000 of the cost of section 179 property in 
1991. Under section 179(b)(3)(B) and § 1.179- 
3(a), PRS may carry forward the remaining 
$2,000 it elected to expense, which would 
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have been deductible under seciion 179(a) for 
1991 absent the taxable income limitation. 

Example 2. (i) The facts are the same as in 
Example 1, except that on December 31, 1991, 
PRS allocates to A, a calendar-year taxpayer 
and a partner in PRS, $7,000 of section 179 
expenses and $2,000 of taxable income. A 
was engaged in the active conduct of a trade 
or business of PRS during 1991. 

(ii) In addition to being a partner in PRS, A 
conducts a business as a sole proprietor. 
During 1991, A purchases and places in 
service $201,000 of section 179 property in 
connection with the sole proprietorship. A's 
1991 taxable income derived from the active 
conduct of this business is $6,000. 

(iii) Under the dollar limitation, A may 
elect to expense only $9,000 of the cost of 
section 179 property purchased in 1991, the 
$10,000 limit reduced by $1,000 (the amount 
by which the cost of section 179 property 
placed in service during 1991 ($201,000) 
exceeds $200,000). Under paragraph (b)(3)(i) 
of this section, the $7,000 of section 179 
expenses allocated from PRS is subject to the 
$9,000 limit. Assume that A elects to expense 
$2,000 of the cost of section 179 property 
purchased by A's sole proprietorship in 1991. 
Thus, A has elected to expense under section 
179 an amount equal to the dollar limitation 
for 1991 ($2,000 elected to be expensed by A's 
sole proprietorship plus $7,000, the amount of 
PRS’s section 179 expenses allocated to A in 
1991). 

(iv) Under the taxable income limitation, A 
may only deduct $8,000 of the cost of section 
179 property elected to be expensed in 1991, 
the aggregate taxable income derived from 
the active conduct of A's trades or businesses 
in 1991 ($2,000 from PRS and $6,000 from A's 
sole proprietorship). The entire $2,000 of 
taxable income allocated from PRS is 
included by A as taxable income derived 
from the active conduct by A of a trade or 
business because it was derived from the 
active conduct of a trade or business by PRS 
and A was engaged in the active conduct of a 
trade or business of PRS during 1991. Under 
section 179(b)(3)(B) and § 1.179-3(a), A may 
carry forward the remaining $1,000 A elected 
to expense, which would have been 
deductible under section 179(a) for 1991 
absent the taxable income limitation. 


Par. 5. Sections 1.179-3, -4, and -5 are 
redesignated as $§ 1.179-4, -5, and -6, 
respectively, and new § 1.179-3 is added 
to read as follows: 


§ 1.179-3 Carryover of disallowed 
deduction. 


(a) In general. Under section 
179(b)(3)(B), a taxpayer may carry 
forward for an unlimited number of 
years the amount of any cost of section 
179 property elected to be expensed in a 
taxable year but disallowed as a 
deduction in that taxable year because 
of the taxable income limitation of 
section 179(b)(3)(A) and § 1.179-2{c) 
(“carryover of disallowed deduction”). 
This carryover of disallowed deduction 
may be deducted under section 179(a) 
and § 1.179-1(a) in a future taxable year 


as provided in paragraph (b) of this 
section. 

(b) Deduction of carryover of 
disallowed deduction. The amount 
allowable as a deduction under section 
179(a) and § 1.179-1(a) for any taxable 
year is increased by the lesser of— 

(1) The aggregate amount disallowed 
under section 179(b)(3)(A) and § 1.179- 
2(c) for all prior taxable years (to the 
extent not previously allowed as a 
deduction by reason of this section), or 

(2) The amount of any unused section 
179 expense allowance for the taxable 
year (as described in paragraph (c) of 
this section). 

See paragraph (f) of this section for 
rules that apply when a taxpayer 
disposes of or otherwise transfers 
section 179 property for which a 
carryover of disallowed deduction is 
outstanding. See paragraph (g) of this 
section for special rules that apply to 
partnerships and S corporations and 
paragraph (h) of this section for special 
rules that apply to partners and S 
corporation shareholders. 

(c) Unused section 179 expense 
allowance. The amount of any unused 
section 179 expense allowance for a 
= year equals the excess (if any) 
Go — 

(1) the maximum cost of section 179 
property that the taxpayer may deduct 
under section 179 and § 1.179-1 for the 
taxable year after applying the 
limitations of section 179(b) and § 1.179- 
2, over 

(2) the amount of section 179 property 
that the taxpayer actually elected to 
expense under section 179 and § 1.179- 
1(a) for the taxable year. 

(d) Example. The provisions of 
paragraphs (b) and (c) of this section are 
illustrated by the following example. 


Example. A, a calendar-year taxpayer, has 
a $3,000 carryover of disallowed deduction 
for an item of section 179 property purchased 
and placed in service in 1991. In 1992, A 
purchases and places in service an item of 
section 179 property costing $25,000. A’s 1992 
taxable income from the active conduct of all 
A's trades or businesses is $100,000. A elects, 
under section 179{c) an § 1.179-5, to expense 
$8,000 of the cost of the item of section 179 
property purchased in 1992. Under paragraph 
(b) of this section, A may deduct $2,000 of A's 
carryover of disallowed deduction from 1991 
(the lesser of A's total outstanding carryover 
of disallowed deductions ($3,000), or the 
amount of any unused section 179 expense 
allowance for 1992 ($10,000 limit less $8,000 
elected to be expensed, or $2,000)). For 1993, 
A has a $1,000 carryover of disallowed 
deduction for the item of section 179 property 
purchased and placed in service in 1991. 


(e) Recordkeeping requirement and 
ordering rule. The properties and the 
apportionment of cost that will be 
subject to a carryover of disallowed 
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deduction are selected by the taxpayer 
in the year the properties are placed in 
service. This selection must be 
evidenced on the taxpayer's books and 
records and be applied consistently in 
subsequent years. If no selection is 
made, the total carryover of disallowed 
deduction is apportioned equally over 
the items of section 179 property elected 
to be expensed for the taxable year. For 
this purpose, the taxpayer treats any 
section 179 expense amount allocated 
from a partnership (or an S corporation) 
for a taxable year as one item of section 
179 property. If the taxpayer is allowed 
to deduct a portion of the total carryover 
of disallowed deduction under 
paragraph (b) of this section, the 
taxpayer must deduct the cost of section 
179 property carried forward from the 
earliest taxable year. 

(f) Dispositions and other transfers of 
section 179 property—{1) In general. 
Upon a sale or other disposition of 
section 179 property, or a transfer of 
section 179 property in a transaction in 
which gain or loss is not recognized in 
whole or in part, immediately before the 
transfer the adjusted basis of the section 
179 property is increased by the amount 
of any outstanding carryover of 
disallowed deduction with respect to the 
property. This carryover of disallowed 
deduction is not available as a 
deduction to the transferee of the 
section 179 property. 

(2) Recapture under section 179(d)(10). 


-Under § 1.179-1(e), if a taxpayer's 


section 179 property is subject to 
recapture under section 179(d)(10), the 
taxpayer must recapture the benefit 
derived from expensing the property. 
Upon recapture, any outstanding 
carryover of disallowed deduction with 
respect to the property is no longer 
available for expensing. In determining 
the amount subject to recapture under 
section 179(d)(10) and § 1.179-1(e), any 
outstanding carryover of disallowed 
deduction with respect to that property 
is not treated as an amount expensed 
under section 179. 

(g) Special rules for partnerships and 
S corporations—{1) In general. Under 
section 179{d)(8) and § 1.179-2(c), the 
taxable income limitation applies at the 
partnership level as well as at the 
partner level. Therefore, a partnership 
may have a carryover of disallowed 
deduction with respect to the cost of its 
section 179 property. Similar rules apply 
to S corporations. This paragraph (g) 
provides special rules that apply when a 
partnership or an S corporation has a 
carryover of disallowed deduction. 

(2) Basis adjustment. Under § 1.179- 
1(f)(2), the basis of a partnership's 
section 179 property must be reduced to 





reflect the amount of section 179 
expense elected by the partnership. This 
reduction must be made for the taxable 
year for which the election is made even 
if the section 179 expense amount, or a 
portion thereof, must be carried forward 
by the partnership. Similar rules apply 
to S corporations. 

(3) Dispositions and other transfers of 
section 179 property by a partnership or 
an S corporation. The provisions of 
paragraph (f) of this section apply in 
determining the treatment of any 
outstanding carryover of disallowed 
deduction with respect to section. 179 
property disposed of, or transferred in a 
nonrecognition transaction, by a 
partnership or an S corporation. 

(4) Example. The provisions of this 
paragraph (g) are illustrated by the 
following example. 


Example. ABC, a calendar-year 
partnership, owns and operates a restaurant 
business. During 1992, ABC purchases and 
places in service two items of section 179 
property—a cash register costing $4,000 and 
office furniture costing $6,000. ABC elects to 
expense under section 179(c) the full cost of 
the cash register and the office furniture. For 
1992, ABC has $6,000 of taxable income 
derived from the active conduct of its 
restaurant business. Therefore, ABC may 

only $6,000 of section 179 expenses 
and must carry forward the remaining $4,000 
of section 179 expenses at the partnership 
level. ABC must reduce the adjusted basis of 
the section 179 property by the full amount 
elected to be expensed. However, ABC may 
not allocate to its partners any portion of the 
carryover of disallowed deduction until ABC 
is able to deduct it under paragraph (b) of 
this section. 


(h) Special rules for partners and S 
corporation shareholders—{1} In 
general. Under section 179(d)(8) and 
§ 1.179-2(c), a partner may have a 
carryover of disallowed deduction with 
respect to the cost of section 179 
property elected to be expensed by the 
partnership and allocated to the partner. 
A partner who is allocated section 179 
expenses from a partnership must 
reduce the basis of his or her 
partnership interest by the full amount 
allocated regardless of whether the 
partner may deduct for the taxable year 
the allocated section 179 expenses or is 
required to carry forward all or a 
portion of the expenses. Similar rules 
apply to S corporation shareholders. 

(2) Dispositions and other transfers of 
a partner's interest in a partnership or a 
shareholder’s interest in an § 
corporation. A partner who disposes of 
a partnership interest, or transfers a 
partnership interest in a transaction in 
which gain or loss is not recognized in 
whole or in part, may have an 
outstanding carryover of disallowed 
deduction of section 179 expenses 


allocated from the partnership. In such a 
case, immediately before the transfer 
the partner’s basis in the partnership 
interest is increased by the amount of 
the partner’s outstanding carryover of 
disallowed deduction with respect to the 
partnership interest. This carryover of 
disallowed deduction is not available as 
a deduction to the transferee of the 
section 179 property. Similar rules apply 
to S corporation shareholders. 

(3) Examples. The provisions of this 
paragraph (h) are illustrated by the 
following examples. 


Example 1. (i) G is a general partner in GD, 
a calendar-year partnership, and is engaged 
in the active conduct of GD's business. 
During 1991, GD purchases and places 
section 179 property in service and elects to 
expense a portion of the cost of the property 
under section 179. GD allocates $2,500 of 
section 179 expenses and $15,000 of taxable 
income (determined without regard to the 
section 179 deduction) to G. The income was 
derived from the active conduct by GD of a 
trade or business. 

(ii) In addition to being a partner in GD, G 
conducts a business as a sole proprietor. 
During 1991, G purchases and places in 
service office equipment costing $25,000 and 
a computer costing $10,000 in connection with 
the sole proprietorship. G elects under 
section 179(c) and § 1.179-5 to expense $7,500 
of the cost of the office equipment. G has a 
taxable loss (determined without regard to 
the section 179 deduction) derived from the 
active conduct of this business of $12,500. 

(iii) G has no other taxable income (or loss) 
derived from the active conduct of a trade or 
business during 1991. G’s taxable income 
limitation for 1991 is $2,500 ($15,000 taxable 
income allocated from GD less $12,500 
taxable loss from the sole proprietorship). 
Therefore, G may deduct during 1991 only 
$2,500 of the $10,000 of section 179 expenses. 
G notes on the appropriate books and records 
that G expenses the $2,500 of section 179 
expenses allocated from GD and carries 
forward the $7,500 of section 179 expenses 
with respect to the office equipment 
purchased by G's sole proprietorship. 

(iv) On January 1, 1992, G sells the office 
equipment G’s sole proprietorship purchased 
and placed ini service in 1991. Under 
paragraph (f} of this section, immediately 
before the sale G increases the adjusted basis 
of the office equipment by $7,500, the amount 
of the outstanding carryover of disallowed 
deduction with respect to the office 
equipment. 

Example 2. (i) Assume the same facts as in 
Example f, except that G notes on the 
appropriate books and records that G 
expenses $2,250 of section 179 expenses 
relating to G’s sole proprietorship and carries 
forward the remaining $5,000 of section 179 
expenses relating to G's sole proprietorship 
and $2,500 of section 179 expenses allocated 
from GD. 

(ii) On January 1, 1992, G sells G's 
partnership interest to A. Under paragraph 
(h)(2) of this section, immediately before the 
sale G increases the adjusted basis of G’s 
partnership interest by $2,500, the amount of 
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the outstanding carryover of disallowed 
deduction with respect to the partnership 
interest. 

Par. 6. Redesignated § 1.179-4 is 
amended as follows: 

1. The introductory text and 
paragraph (a) are revised. 

2; Paragraph (b) is removed and 
paragraph (c) through (g) are 
redesignated as paragraphs (b) through 
(f), respectively. 

3. The revised provision reads as 
follows: 


§ 1.179-4 Definitions. 


The following definitions apply for 
purposes of section 179 and §§ 1.179-1 
through 1.179-6: . 

(a) Section 179 property. The term 
“section 179 property” means any 
tangible property described in section 
179(d)(1) that is acquired by purchase 
for use in the active conduct of the 
taxpayer’s trade or business (as 
described in § 1.179-2(c)(6)). For 
purposes of this paragraph (a), the term 
“trade or business” has the same 
meaning as in section 162 and the 
regulations thereunder. * * * 

Par. 7. Redesignated § 1.179-5 is 
amended by adding a sentence 
immediately after the fourth sentence of 
paragraph (a) to read as follows: 


§ 1.179-5 Time and manner of making 
election. 


(a) * * * However, for this purpose a 
partner (or an S corporation 
shareholder) treats partnership (or S 
corporation) section 179 property for 
which section 179 expenses are 
allocated from a partnership for an S 
corporation) as one item of section 179 
property. * * * 

* * oi = * 

Par. 8. Redesignated § 1.179-6 is 

revised to read as follows: 


§1.179-6 Effective date. 


The provisions of §§ 1.179-1 through 
1.179-5 apply to property placed in 
service in taxable years ending after 
April 29, 1991. For property placed in 
service after December 31, 1986, in 
taxable years ending on or before April 
29, 1991. The final regulations under 
section 179 as in effect for the year the 
property was placed in service apply, 
except to the extent modified by the 
changes made to section 179 by the Tax 
Reform Act of 1986 and the Technical 
and Miscellaneous Revenue Act of 1988. 
For that property, a taxpayer may apply 
any reasonable method in applying the 
changes to section 179, provided the 
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taxpayer consistently applies the 
method to the property. 

Fred T. Goldberg, Jr., 
Commissioner of Internal Revenue. 

{FR Doc. 91-7143 Filed 3-27-91; 8:45 am] 
BILLING CODE 4830-01-M 


26 CFR Part 1 
[PS-52-88] 
RIN 1545-AL74 


Election to Expense Certain 
Depreciable Business Assets; Hearing 


AGENCY: Internal Revenue Service, 
Treasury. 


ACTION: Notice of public hearing on 
proposed regulations. 


SUMMARY: This document provides 
notice of public hearing on proposing 
regulations relating to election to 
expense certain depreciable business 
assets. 


DATES: The public hearing will be held 
on Thursday, August 8, 1991, beginning 
at 10 a.m. Requests to speak and 
outlines of oral comments must be 
received by Thursday, July 25, 1991. 


ADDRESSES: The public hearing will be 
held in the Internal Revenue Service 
Auditorium, Seventh Floor, 7400 
Corridor, Internal Revenue Building, 
1111 Constitution Avenue, NW., 
Washington, DC. The requests to speak 
and outlines of oral comments should be 
submitted to: Internal Revenue Service, 
P.O. Box 7604, Ben Franklin Station, 
Attn: CC: CORP:T:R, (PS-52-88), room 
4429, Washington, DC 20044. 

FOR FURTHER INFORMATION CONTACT: 
Carol Savage of the Regulations Unit, 
Assistant Chief Counsel (Corporate), 
202-343-0232 or 202-566-3935, (not a 
toll-free number). 

SUPPLEMENTARY INFORMATION: The 
subject of the public hearing is proposed 
regulations under section 179 of the 
Internal Revenue Code of 1986 and the 
Technical and Miscellaneous Revenue 
Act of 1988. The proposed regulations 
appear elsewhere in this issue of the 
Federal Register. 

The rules of § 601.601(a)(3) of the 
“Statement of Procedural Rules” (26 
CFR part 601) shall apply with respect to 
the public hearing. Persons who have 
submitted. written comments within the 
time prescribed in the notice of 
proposed rulemaking and who also 
desire to present oral comments at the 
hearing on the proposed regulations 
should submit not later than Thursday, 
July 25, 1991, an outline of the oral 


comments/testimony to be presented at 


the hearing and the time they wish to 
devote to each subject. 

Each speaker (or group of speakers 
representing a single entity) will be 
limited to 10 minutes for an oral 
presentation exclusive of the time 
consumed by questions from the panel 
for the government and answer to these 
questions. 

Because of controlled access 
restrictions, attendees cannot be 
permitted beyond the lobby of the 
Internal Revenue Building until 9 a.m. 

An agenda showing the’scheduling of 
the speakers will be made after outlines 
are received from the persons testifying. 
Copies of the agenda will be available 
free of charge at the hearing. 

By direction of the Commissioner of 
Internal Revenue. 

Dale D. Goode, 
Federal Register Liaison Officer, Assistant 


_ Chief Counsel (Corporate). 


[FR Doc. 91-7142 Filed 3-27-91; 8:45 am] 
BILLING CODE 4830-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Ch. 1 
[FRL-3917-4] 


Open Meeting of the Negotiated 
Rulemaking Advisory Committee; 
Clean Fuels Rules and Guidelines 


AGENCY: Environmental Protection 
Agency. 

ACTION: FACA committee meetings— 
Negotiated Rulemaking. Committee on 
Clean Fuels and Guidelines. 


SUMMARY: As required by section 9(a)(2) 


of the Federal Advisory Committee Act 
(Pub. L. 92-463), EPA is giving notice of 
additional meetings of the Advisory 
Committee to negotiate a rule for 
reformulated gasoline and labeling of 
oxygenated gasoline as well as for 
developing guidelines for oxygenated 
fuel credit trading programs for 
inclusion in State implementation plans. 

The purpose of the meetings is to 
discuss and consider further the 
substantive issues involved. The 
meetings will be open to the public 
without advance registration. 

EPA previously indicated its intent to 
include regulations concerning detergent 
additives that would implement section 
211(1) of the Clean Air Act as amended 
in the negotiated rulemaking. See the 
Notice of Intent to Form an Advisory 
Committee to Negotiate Guidelines and 
Proposed Regulations Implementing 
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Clean Fuels Provisions that was 
published on February 8, 1991 at 56 FR 
5167. Following the Public Meeting that 
was held on February 21 and 22, EPA 
and the Negotiated Rulemaking 
Committee decided to postpone 
consideration of the detergent additives. 
When and if the Clean Fuels Negotiated 
Rulemaking Committee takes up this 
issue as part of its deliberations, a 
Notice will be published in the Federal 
Register so that parties that would be 
substantially affected by a rule on 
detergent additives can attend the 
meetings and participate in the 
development of the recommended rule. 


DATES: The Clean Fuels Negotiated 
Rulemaking Committee will meet April 
11-12 and April 30-May 1. The 
Workgroups will meet on April 11, from 
9 a.m. until 6 p.m. The Fuel Certification 
and the Supply and Demand 
Workgroups will meet in the morning, 
and the Anti-Dumping and the Credits, 
Averaging, and Enforcement 
Workgroups will meet in the afternoon. 
The Clean Fuels Negotiated Rulemaking 
Committee will meet on April 12 from 9 
a.m. until 4 p.m., on April 30 from 9 a.m. 
until 6 p.m., and on May 1 from 9 a.m. 
until 4 p.m. The allocation of time 
between workgroups and the plenary 
session for the April 30-May 1 meetings 
of the Negotiating Committee has not 
yet been determined. 


ADDRESSES: The April 11-12 meetings 
will be held at the Holiday Inn Crown 
Plaza Hotel Crystal City, 300 Army- 
Navy Drive, Crystal City, Arlington, 
Virginia, (703) 892-4100. The April 30- 
May 1 meetings will be held at the 
Quality Hotel Capitol Hill, 415 New 
Jersey Avenue NW., Washington, DC 
20001, (202) 638-1616. 


FOR FURTHER INFORMATION CONTACT: 
Persons needing further information on 
substantive aspects of the rule should 
call Carol Menninga of EPA’s Motor 
Vehicle Emission Laboratory, Office of 
Mobile Sources, (313) 668-4575, with 
respect to issues concerning 
reformulated fuels, and Alfonse 
Mannato of EPA’s Field Operations and 
Support Division, Office of Mobile 
Sources, (202) 382-2667, with respect to 
issues concerning oxygenated fuels. 
Persons needing further information on 
administrative matters such as 
committee arrangements or procedures 
should contact Chris Kirtz of EPA’s 
Regulatory Negotiation Project at (202) 
382-7565, or one of the Committee’s 
independent facilitators, Philip J. Harter 
at (202) 887-1033 or Alana S. Knaster at 
(818) 702-9526. 
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Director, Regulatory Management Division, 
Office of Policy, Planning, and Evaluation. 
[FR Doc. 91-7359 Filed 3-27-91; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 721 
[OPTS-50577B; FRL-3802-5] 
RIN 2070-AB27 


Aromatic Diamines; 
Significant New Use Rule 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


summary: EPA is proposing a significant 


new use rule (SNUR) under section 
5(a)(2) of the Toxic Substances Control 
Act (TSCA). The chemical substances 
were the subject of premanufacture 
notices (PMNs) P-86-501 and P-86-503, 
and are subject to a TSCA section 5(e) 
consent order issued by EPA. This 
proposal would require certain persons 
who intend to manufacture, import, or 
process these substances for a 
significant new use to notify EPA at 
least 90 days before commencing any 
manufacturing or processing activities 
designated by this SNUR as significant 
new uses. The required notice would 
provide EPA with the opportunity to 
evaluate the intended use and, if 
necessary, to prohibit or limit that 
activity before it can occur. 

DATES: Written comments must be 
submitted to EPA by April 29, 1991. 
ADDRESSES: Since some comments may 
contain confidential business 
information (CBI), all comments must be 
sent in triplicate to: TSCA Document 
Receipt Office (TS—790), Office of Toxic 
Substances, Environmental Protection 
Agency, Room E-105, 401 M St., SW., 
Washington, DC 20460. Comments 
should include the docket control 
number. The docket control number for 
the chemical substance covered in this 
SNUR is OPTS-50577B. Nonconfidential 
versions of comments on this proposed 
rule will be placed in the rulemaking 
record and will be available for public 
inspection. Unit IV. of this preamble 
contains additional information on 
submitting comments containing CBI. 
FOR FURTHER INFORMATION CONTACT: 
Michael M. Stahl, Director, 
Environmental Assistance Division (TS— 
799), Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
EB-543-B, 401 M St., SW., Washington, 
DC 20460, Telephone: (202) 554-1404, 
TDD: (202) 554-0551. 


SUPPLEMENTARY INFORMATION: EPA is 
proposing significant new use and 
recordkeeping requirements for the 
chemical substances aromatic diamines 
under part 721 subpart E. 


J. Substances Subject to This Rule 


EPA published a final SNUR for these 
chemical substances which were the 
subject of PMN P-86-503 in the Federal 
Register of June 26, 1990, at 55 FR 26108. 


EPA received notices of intent to submit . 


adverse comments from two parties 
during the 30 days following publication. 
Therefore the final rule is being 
withdrawn elsewhere in this issue of the 
Federal Register and a proposed rule on 
the following substances is being issued. 
The supporting rationale and 
background to this proposal are more 
fully set out in the preamble to the final 
SNUR for these substances and in the 
preamble to EPA’s first direct final 
SNURs published in the Federal Register 
of April 24, 1990, at 55 FR 17376. Consult 
that preamble for further information on 
the objectives, rationale, and procedures 
for the proposal and on the basis for 
significant new use designations 
including provisions for developing test 
data. 


PMN numbers P-86-501 and P-86-503 


Chemical name: (generic) Aromatic 
diamines. 

CAS number: Not available. 

Effective date of section 5(e) consent 
order: March 2, 1988. 

Basis for section 5(e) consent order: The 
Order was issued under section 
5(e)(1)(A)(i) and (ii)(I) of TSCA based on 
a finding that this substance may 
present an unreasonable risk of injury to 
health. 

Toxicity concern: Similar chemicals 
have been shown to cause cancer, 
hepatotoxicity, and retinopathy in test 
animals. 

Recommended testing: A 2-year 
bioassay would help characterize the 
possible carcinogenic effects of the 
substance. 

CFR citation: 40 CFR 721.782. 


Il. Applicability of Rule to Uses 
Occurring Before Effective Date of the 
Proposed Rule 


EPA has decided that the intent of 
section 5(a)(1)(B) is best served by 
designating a use as a significant new 
use as of the date of proposal rather 
than as of the effective date of the rule. 
Because this SNUR was first published 
on June 26, 1990, as a direct final rule, 
that date will serve as the date after 
which uses will be considered to be new 
uses. If uses which had commenced 
between that date and the effective date 
of this rulemaking were considered 


ongoing, rather than new, any person 
could defeat the SNUR by initiating a - 
significant new use before the effective 
date. This would make it difficult for 
EPA to establish SNUR notice 
requirements. Thus, persons who begin 
commercial manufacture, import, or 
processing of the substance for uses 
regulated through this SNUR after June 
26, 1990, will have to cease any such 
activity before the effective date of this 
rule. To resume their activities, such 
persons would have to comply with all 
applicable SNUR notice requirements 
and wait until the notice review period, 
including all extensions, expires. EPA, 
not wishing to unnecessarily disrupt the 
activities of persons who begin 
commercial manufacture, import, or 
processing for a proposed significant 
new use before the effective date of the 
SNUR, has promulgated provisions to 
allow such persons to comply with this 
proposed SNUR before it is 
promulgated. If a person were to meet 
the conditions of advance compliance as 
codified at § 721.45(h) (53 FR 28354, July 
17, 1988), the person will be considered 
to have met the requirements of the final 
SNUR for those activities. If persons 
who begin commercial manufacture, 
import, or processing of the substance 
between proposal and the effective date 
of the SNUR do not meet the conditions 
of advance compliance, they must cease 
that activity before the effective date of 
the rule. To resume their activities, these 
persons would have to comply with all 
applicable SNUR notice requirements 
and wait until the notice review period, 
including all extensions, expires. 


Ill. Economic Analysis 


EPA has evaluated the potential costs 
of establishing significant new use 
notice requirements for potential 
manufacturers, importers, and 
processors of the chemical substance at 
the time of the final rule. The analysis is 
unchanged for the substance in this 
proposed rule. The Agency's complete 
economic analysis is available in the 
public record for this proposed rule 
(OPTS-50577B). 


IV. Comments Containing Confidential 
Business Information 


Any person who submits comments 
claimed as confidential business 
information must mark the comments as 
“confidential,” “trade secret,” or other 
appropriate designation. Comments not 
claimed as confidential at the time of 
submission will be placed in the public 
file. Any comments marked as 
confidential will be treated in 
accordance with the procedures in 40 
CFR part 2. Any party submitting 
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comments claimed to be confidential 
must prepare and submit a public 
version of the comments that EPA can 
place in the public file. 


V. Rulemaking Record 


EPA has established a record for this 
rulemaking (docket control number 
OPTS-50577B). The record includes 
basic information considered by the 
Agency in developing this proposed rule. 
EPA will supplement the record with 
additional information as it is received. 
EPA will accept additional materials for 
inclusion in the record at any time 
between this proposal and designation 
of the complete record. EPA will identify 
the complete rulemaking record by the 
date of promulgation. A public version 
of the records, without any CBI, is 
available in the TSCA Public Docket 
Office from 8 a.m. to 12 noon and 1 p.m. 
to 4 p.m., Monday through Friday, 
except legal holidays. The TSCA Public 
Docket Office is located in rm. NE-G004, 
401 M St, SW., Washington, DC. 


VI. Regulatory Assessment 
Requirements 


A. Executive Order 12291 


Under Executive Order 12291, EPA 
must judge whether a rule is “major” 
and therefore requires a Regulatory 
Impact Analysis. EPA has determined 
that this proposed rule would not be a 
“major” rule because it would not have 
an effect on the economy of $100 million 
or more, and it would not have a 
significant effect on competition, costs, 
or prices. While there is no precise way 
to calculate the total annual cost of 
compliance with this rule, EPA 
estimates that the cost for submitting a 
significant new use notice would be 
approximately $4,500 to $11,000, 
including a $2,500 user fee payable to 
EPA to offset EPA costs in processing 
the notice. EPA believes that, because of 
the nature of the rule and the substance 
involved, there would be few significant 
new use notices submitted. Furthermore, 
while the expense of a notice and the 
uncertainty of possible EPA regulation 
may discourage certain innovation, that 
impact would be limited because such 
factors are unlikely to discourage an 
innovation that has high potential value. 

This regulation was submitted to the 
Office of Management and Budget 
(OMB) for review as required by 
Executive Order 12291. 


B. Regulatory Flexibility Act 


Under the Regulatory Flexibility Act 
(5 U.S.C. 605(b)), EPA has determined 
that this rule would not have a 
significant impact on a substantial 
number of small businesses. EPA has 


not determined whether parties affected 
by this rule would likely be small 
businesses. However, EPA expects to 
receive few SNUR notices for the 
substance. Therefore, EPA believes that 
the number of small businesses affected 
by this rule would not be substantial, 
even if all of the SNUR notice submitters 
were small firms. 


C. Paperwork Reduction Act 


The information collection 
requirements contained in this rule have 
been approved by the Office of 
Management and Budget (OMB) under 
the provisions of the Paperwork 
Reduction Act {44 U.S.C. 3501 et seg.), 
and have been assigned OMB control 
number 2070-0012. 

Public reporting burden for this 
collection of information is estimated to 
vary from 30 to 170 hours per response, 
with an average of 100 hours per 
response, including time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 

Send comments regarding the burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
Chief, Information Policy Branch, PM- 
223, U.S. Environmental Protection 
Agency, 401 M St., SW., Washington, DC 
20460; and to Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, Washington, 
DC 20503, marked “Attention: Desk 
Officer for EPA.” The final rule will 
respond to any OMB or public 
comments on the information 
requirements contained in this proposal. 


List of Subjects in 40 CFR Part 721 


Chemicals, Environmental protection, 
Hazardous materials, Recordkeeping 
and reporting requirements, Significant 
new uses. 

Dated: March 19, 1991. 

Linda J. Fisher, 
Assistant Administrator for Pesticides and 
Toxic Substances. 

Therefore, it is proposed that 40 CFR 

part 721 be amended as follows: 


PART 721—{ AMENDED] 

1. The authority citation for part 721 
continues to read as follows: 

Authority: 15 U.S.C. 2604 and 2607. 

2. By adding new § 721.782 to subpart 
E to read as follows: 
§ 721.782 Aromatic diamines. 

(a) Chemical substances and 


significant new uses subject to 
reporting. (1) The chemical substances 


described generically as aromatic 
diamines (PMN P-86-501 and P-86-503) 
are subject to reporting under this 
section for the significant new uses 
described in paragraph {a)(2) of this 
section. 

(2) The significant new uses are: 

(i) Protection in the workplace. 
Requirements as specified in 
§ 721.63(a)(1), (a)(3). (a{4), (a)(S)fiv) 
through (a)(5)(xv), (a)(6){i) and (a)(6){ii), 
(b) (concentration set at 0.1 percent), 
and {c). 

(ii) Hazard communication program. 
Requirements as specified in § 721.72(a), 
(b)(2), {c}, {d), (e} (concentration set at 
0.1 percent), (f), (g)(4)(iv), (g){1){vii), 
oa (g){2)(ii). (g){2)(iv), (g)(2){v) and 
g)(5). 

(iii) Industrial, commercial, and 
consumer activities. Requirements as 
specified in § 721.80(k). 

(iv) Disposal. Requirements as 
specified in § 721.85 {a){1) and (a)(2), 
(b)(1) and (b}{2), and (c)(1) and (c)(2). 

(v) Release to water. Requirements as 
specified in § 721.90{a) (2)(vi), (b){2){vi). 
and (c)(2)(vi). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

(1) Recordkeeping. The following 
recordkeeping requirements are 
applicable to manufacturers, importers, 
and processors of this substance, as 
specified in § 721.125({a) through (k). 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
significant new use rule. 

(3) Determining whether a specific 
use is subject to this section. The 
provisions of § 721.575({b)(1) apply to 
this section. 

(Approved by the Office of Management and 
Budget under OMB contro! number 2070- 
0012) 

[FR Doc. 91-7231 Filed 3-27-91; 8:45 am] 
BILLING CODE 6560-50-F 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 228 


incidental Take of Marine Mammals 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice of receipt of request for 
rulemaking. 


SUMMARY: NMFS has received a joint 
petition from the Alaska Eskimo 
Whaling Commission (AEWC) and nine 
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energy exploration companies to amend 
the regulations governing the takiing of 
marine mammals incidental to oil and 
gas exploration activities in Alaska (50 
CFR part 228, subpart D). NMFS is 
requesting information suggestions, and 
comments on whether it is appropriate 
to amend these regulations. 

DATES: Comments should be received no 
later than April 29, 1991. 

ADDRESSES: Dr. Nancy Foster, Director, 
Office of Protected Resources, 1335 East- 
West Highway, Silver Spring, MD 20910. 
A copy of the request may be obtained 
by writing to this address. 

FOR FURTHER INFORMATION CONTACT: 
Margaret C. Lorenz, Office of Protected 
Resources, NMFS, (301) 427-2322. 
SUPPLEMENTARY INFORMATION: 


Background 


The regulations governing the taking 
of marine mammals incidental to oil and 
exploration activities in Alaska were 
published July 18, 1990 (55 FR 29214), 
and they are effective for 5 years. The 
regulations are based on NMFS’ 
determination that the taking (by 
harassment) of six species of marine 
mammals (bowhead, gray and beluga 
whales and bearded, ringed and spotted 
seals) will have a negligible impact on 
the species or stocks and will not have 
an unmitigable adverse impact on the 
availability of the species or stock for 
subsistence uses. The regulations 
include permissible methods of taking, 
and require exploration companies to 
monitor the effects of their activities on 
marine mammals and to cooperate with 
the Alaska native communities to ensure 
that marine mammals are available for 
subsistence. 

A Letter of Authorization must be 
requested annually by each group or 
individual conducting an exploratory 
activity where there is the likelihood of 
taking any of the six species of marine 
mammals identified in the regulations. 
NMFS grants the Letters of 
Authorization based on a determination 
that the total level of taking by all 
applicants in any one year is consistent 
with the estimated level of activity used 
to make a finding of negligible impacts 
and a finding of no unmitigable adverse 
impacts. 


Description of Request to Amend Rule 


On November 26, 1990, NMFS 
received a petition from Amoco 
Production Co., BP Exploration (Alaska), 


Inc., Chevron U.S.A. Inc., Conoco Inc., 
Exxon Corporation; Shell Western E&P 
Inc; Union Oil Co. of California, 
Western Geophysical Company, and the 
AEWC to amend the regulations 
governing the taking of marine mammals 
incidental to oil and gas exploration 
activities in Alaska. As a reason for the 
request, the petitioners stated that 
throughout the rulemaking process, 
various groups, most notably the AEWC, 
expressed strong opposition to the 
regulations. This opposition centered on 
the AEWC’s concern that exploratory 
operations not adversely impact marine 
mammals, their habitat and their 
availability for subsistence uses and 
NMFS’ findings concerning the impact of 
exploratory activities on marine 
mammals and their availability for 
subsistence. 

Without a resolution of the issues, the 
AEWC stated that it would be obligated 
to file a legal action challenging the 
lawfulness of the incidental take 
regulations. Therefore, the exploratory 
companies and the AEWC began 
meeting to discuss these concerns. As a 
result, the exploration companies and 
the AEWC reached an agreement on 
how the incidental take regulations 
could be amended to address the 
concerns raised by the AEWC. This 
agreement is reflected in the language of 
the proposed amendments to the 
regulations. 

Specifically, the petition concerns 
permissible methods of taking, the level 
of activity, measures to ensure 
availability of species for subsistence, 
and requirements for monitoring and 
reporting. 

Dated: March 22, 1991. 

Nancy Foster, 

Director, Office of Protected Resources. 
[FR Doc. 91-7310 Filed 3-27-91; 8:45 am] 
BILLING CODE 3510-22-M 


50 CFR Part 683 
[Docket No. 910354-1054] 


RIN 0648-AD74 


Western Pacific Bottomfish and 
Seamount Groundfish Fisheries; 
Correction 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA,.Commerce. 


ACTION: Proposed rule; correction. 


summany: A proposed rule to implement 
Amendment 4 to the Fishery 
Management Plan for the Bottomfish 
and Seamount Groundfish Fisheries of 
the Western Pacific Region was 
published on March 15, 1991 (56 FR 
11166). This document makes 
corrections to that proposed rule by 
correcting a telephone number for the 
Southwest Region, Terminal Island, 
California, in the preamble, and by 
correcting a portion of the proposed 
regulatory text concerning permit 
requirements for the Northwestern 
Hawaiian Islands. 


DATES: Comments on the proposed rule 
must be received on or before April 26, 
1991. 


ADDRESSES: 1335 East-West Highway, 
Silver Spring, Md. 20910. 


FOR FURTHER INFORMATION CONTACT: 
Svein Fougner, Fisheries Management 
Division, Southwest Region, Terminal 
Island, California (213) 514-6660; or 
Alvin Katekaru, Pacific Area Office, 
Southwest Region, Honolulu, Hawaii 
(808) 955-8831. 

In rule document 91-6240 beginning on 
page 11166 in the issue on March 15, 
1991, make the following corrections: 


1. On page 11166, in the third column 
under “FOR FURTHER INFORMATION 
CONTACT,” in line 3, (213) 514-6606” 
should read “(213) 5146660”. 


PART 683—[CORRECTED] 


§ 683.21 [Amended] 


2. On page 11169, in the first column, 
§ 683.21(b)(2)(i) should read “({i) Type of 
application; and whether the application 
is for a new permit or a renewal;”. 

3. In the same column, 
§ 683.21(b)(2)(vii) is deleted and 
paragraphs (viii) through (xxi) are 
redesignated (vii) through (xx). 


Dated: March 22, 1991. 


Samuel W. McKeen, 


Acting Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 


[FR Doc. 91-7286 Filed 3-27-91; 8:45 am] 
BILLING CODE 3510-22-M ; 





Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, Committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 
Forest Service 


Sunshine Timber Saie (Fy 93); Salmon 
National Forest, Lemhi County, ID 


AGENCY: Forest Service, USDA. 


ACTION: Notice of intent to prepare 
environmental impact statement. 


SUMMARY: The Forest Service will 
prepare an Environmental Impact 
Statement (EIS) to document the 
analysis and disclose the environmental 
impacts of proposed actions to harvest 
timber, build roads, and regenerate new 
stands of trees in portions of the Big 
Deer Creek Drainage. The project area is 
located approximately 22 air miles due 
west of Salmon, Idaho. The proposed 
actions are located entirely within the 
36, 064 acre West Panther Creek 
Roadless Area. This area is now listed 
as No. 13-504 on the Salmon National 
Forest. The area was formerly listed as 
RARE II No. 04504. 

The project area has supported no 
previous timber management other than 
limited harvest for mining and firewood 
purposes. The need for the proposal is 
established by the silvicultural condition 
of the affected timber stands and forest 
harvest goals as outlined in the Salmon 
National Forest Land and Resource 
Management Plan. 

The proposed sale includes 22 harvest 
units varying in size from approximately 
4 acres to 100 acres. An estimated 5.0- 
7.0 mmbf will be harvested from 
approximately 700 acres in the Big Deer 
drainage. Harvest systems include both 
tractor and cable logging. Silvicultural 
prescriptions include shelterwood and 
overstory removal. Approximately 21 
miles of new specified road would be 
required. 


DATES: Written comments concerning 
the scope of the analysis described in 
this Notice should be received on or 
before May 13, 1991. 


ADDRESSES: Send written comments to 
Salmon National Forest, Cobalt Ranger 
District, P.O. Box 729, Salmon, Idaho 
83467. 
FOR FURTHER INFORMATION CONTACT: 
Questions concerning the proposed 
action and EIS should be directed to 
Russ Bjorklund, Timber Management 
Assistant, Salmon National Forest, 
Cobalt Ranger District, phone: (208) 756- 
2240. 
SUPPLEMENTARY INFORMATION: This EJS 
will tier to the final EIS for the Salmon 
National Forest Land and Resource 
Management Plan (Forest Plan). The 
Salmon Forest Plan provides the overall 
guidance (Goals, Objectives, Standards, 
and Management Area direction) to 
achieve the Desired Future Condition for 
the area being analyzed, and contains 
specific management area prescriptions 
for the entire Forest. The West Panther 
Creek Roadless Area is covered by three 
management prescriptions: 
4A—Emphasis is on managing key big 
game winter range. 

5B—Emphasis is on producing long 
term timber outputs through a moderate 
level of investment in regeneration and 
thinning. 

5C—Emphasis is on producing long 
term timber outputs through a low level 
of investment in regeneration and 
thinning. 

The areas being considered for timber 
harvest and subsequent silvicultural 
treatments under this proposal are 
located in the 5B prescription area. As 
proposed, approximately one mile of 
road would be in the 4A prescription 
area. 

For a detailed description of the 4A, 
5B, and 5C management prescription 
refer to the Salmon National Forest 
Land and Resource Management Plan 
pages IV-96 and IV-110 through IV-112, 
and IV-129 through IV-139. 

An environmental analysis for this 
proposal was begun in 1982. As a result 
of that analysis and additional scoping 
the Salmon National Forest concluded 
the proposal may have a significant 
effect on the quality of the human 
environment and decided to prepare this 
EIS. The previous scoping and analysis 
also identified the following potential 
issues related to the proposed action: 


* What will be the effects of the proposal 
on big game habitat and populations? 

* What will be the effects of the proposal 
on small game, non-game and old growth 
dependent species? 
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* What will be the impacts on water 
quality, fisheries, and the riparian habitat of 
Big Deer Creek, Bucktail Creek, and Panther 
Creek? 

* How will the proposal contribute to a 
healthy, productive forest that will 
economically provide timber for the market 
place on a sustainable basis for the present 
and the future? 

* How will the proposal affect the roadless 
character of the area? 

* How will the proposal affect visual 
quality of the area? 

* How will the proposal affect the 
eligibility of Panther Creek as a Wild and 
Scenic River? 

* What will be the economics of the 
proposed action? 

* What will be the effects of the proposal 
on cultural resources? 

* Will the proposal provide an opportunity 
to coordinate timber management and 
potential mining activities on one 
transportation system? 


The Forest Service is seeking 
information and comments from Federal, 
State and local agencies as well as 
individuals and organizations who may 
be interested in, or affected by, the 
proposed action. The Forest Service 
invites written comments and 
suggestions on the issues related to the 
proposal and the area being analyzed. 
Information received will be used in 
preparation of the Draft EIS and Final 
EIS. For most effective use, comments 
should be submitted to the Forest 
Service within 45 days from the date of 
publication of this Notice in the Federal 
Register. An open-house meeting will be 
held for the purpose of identifying 
issues. The date, time, and location of 
this meeting will be published in The 
Recorder-Herald (Salmon, Idaho). 

Preparation of the EIS will include the 
following steps: 

1. Define the purpose of and need for 
action. 

2. Identify potential issues. 

3. Eliminate issues of minor importance or 
those that have been covered by previous 
and relevant environmental analysis. 

4. Select issues to be analyzed in depth. 

5. Identify reasonable alternatives to the 
proposed action. 

6. Describe the affected environment. 

7. Identify the potential environmental 
effects of the alternatives. 


Steps 2, 3, and 4 will be completed 
through the scoping process. 

Step 5 will consider a range of 
alternatives developed from the key 
issues. One of these will be the “No 
Action” alternative, in which the 





roadless character of the West Panther 
Creek Roadless Area would be 
maintained. Other alternatives will 
consider various levels and locations of 
harvest and regeneration and related 
road construction in response to issues 
and non-timber objectives. 

Step 6 will describe the physical 
attributes of the area to be affected by 
this proposal, with special attention to 
the environmental factors that could be 
adversely affected. 


Step 7 will analyze the environmental 
effects of each alternative. This analysis 
will be consistent with management 
direction outlined in the Forest Plan. The 
direct, indirect, and cumulative effects 
of each alternative will be analyzed and 
documented. In addition, the site 
specific mitigation measures for each 
alternative will be identified and the 
effectiveness of these mitigation 
measures will be disclosed. 


The approximate boundary of the area 
used for this analysis will be the same 
boundary as that of the West Panther 
Creek Roadless Area #13504. The 
Roadless Area is a considerably larger 
area than is generally used when 
considering effects in project level 
planning. It is a logical boundary for this 
analysis because of a potentially wide 
array of transportation alternatives. Use 
of this boundary will also allow display 
and disclosure of the cumultative effects 
of the proposal on the roadless 
resources. The West Panther Creek 
Roadless Area is bounded on the north 
and west by Gant Ridge and the Frank 
Church-River of No Return Wilderness, 
on the south by the Blackbird and Little 
Deer Creek Ridges and on the east by 
Panther Creek. For a map of the West 
Panther Creek Roadless Area please 
refer to the Salmon National Forest 
Land and Resource Management Plan, 
Appendix C, page C-156. 

The proposed management activities 
would be administered by the Cobalt 
Ranger District of the Salmon National 
Forest in Lemhi County, Idaho. 


Agency representatives and other 
interested people are invited to visit the 
Forest Service officials at any time 
during the EIS process. Two specific 
time periods are identified for the 
receipt of formal comments on the 
analysis. The two comment periods are: 
(1) during the scoping process (the next 
45 days following publication of this 
Notice in the Federal Register) and, (2) 
during the formal review period of the 
Draft EIS. 

The Draft EIS is estimated to be filed 
with the Environmental Protection 
Agency (EPA) and available for public 
review in March, 1992. At that time the 
EPA will publish an availability notice 


of the Draft EIS in the Federal Register. 
The comment period on the Draft EIS 
will be 45 days from the date of the 
Environmental Protection Agency 
publishes the availability notice in the 
Federal Register. 


The Forest Service believes it is 
important to alert reviewers of several 
court rulings related to public 
participation in the environmental 
review process. First, reviewers of draft 
environmental impact statements must 
structure their participation in the 
environmental review of the proposal so 
that it is meaningful and so that it alerts 
an agency to the reviewer's position and 
contentions. Vermont Yankee Nuclear 
Power Corp. v. NRDC, 435 U.S. 519, 553 
(1978). Also, environmental objections 
that could be raised at the draft 
environmental impact statement stage 
but that are not raised until after 
completion of the final environmental 
impact statement may be waived or 
dismissed by the courts. Wisconsin 
Heritage, Inc. v. Harris, 490 F. Supp. 
1334, 1338 (E.D. Wis. 1980). Because of 
these court rulings, it is important that 
those interested in this proposed action 
participate by the close of the 45 day 
comment period, so that substantive 
comments and objections are made 
available to the Forest Service at a time 
when it can meaningfully consider and 
respond to them in the final 
environmental impact statement. 


To assist the Forest Service in 
identifying and considering issues and 
concerns related to the proposed action, 
comments on the Draft EIS should be as 
specific as possible. Referring to specific 
pages or chapters of the Draft EIS is 
most helpful. Comments may also 
address the adequacy of the Draft EIS or 
the merits of the alternative formulated 
and discussed in the statement. 
(Reviewers may wish to refer to the 
Council on Environmental Quality 
Regulations for implementing the 
procedural provisions of the National 
Environmental Policy Act, 40 CFR 
1503.3, in addressing these points.) 

The final EIS is expected to be 
released August 1, 1992. The Forest 
Supervisor for the Salmon National 
Forest, who is the responsible official 
for EIS, will then make a decision 
regarding this proposal, after 
considering the comments, responses, 
and environmental consequences 
discussed in the Final Environmental 
Impact Statement, and applicable laws, 
regulations, and policies. The reasons 
for the decision will be documented in a 
Record of Decision. 
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Dated: March 18, 1991. 
John E. Burns, 
Forest Supervisor, Salmon National Forest. 
[FR Doc. 91-7272 Filed 3-27-91; 8:45 am] 
BILLING CODE 3410-11- 


ARMS CONTROL AND DISARMAMENT 
AGENCY 


Hubert H. Humphrey Fellowship 
Competition 


The United States Arms Control and 
Disarmament Agency will conduct a 
competition in 1991 for one-year Hubert 
H. Humphrey Fellowships in support of 
unclassified doctoral dissertation 
research in arms control and 
disarmament. Law candidates for the 
Juris Doctor or any higher degree are 
also eligible if they are writing a 
substantial paper in partial fulfillment of 
degree requirements. The fellowship 
stipends for the Ph. D. candidates will 
be $5,000 plus applicable tuition and 
fees up to a maximum of $3,400. 
Stipends and tuition for law candidates 
will be prorated according to the credits 
given for the research paper. Fellows 
must be citizens or nationals of the 
United States and degree candidates at 
a U.S. university. The application 
deadline for the awards is June 1, 1991. 
Awards will be for the twelve month 
period beginning in January, 1992. For 
information and application materials 
please write: Hubert H. Humphrey 
Fellowship Program, Operations 
Analysis, U.S. Arms Control and 
Disarmament Agency, Washington, DC 
20451. 


March 19, 1991. 
Alfred Lieberman, 
Chief, Operations Analysis. 
[FR Doc. 91-7346 Filed 3-27-91; 8:45 am] 
BILLING CODE 6820-32-M 


DEPARTMENT OF COMMERCE 


Agency Form Under Review by the 
Office of Management and Budget 
(OMB) 


DOC has submitted to OMB for. 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

Agency: International Trade 
Administration. 

Title: Quality Assurance Survey: 
Export Counseling. 

Form Numbers: Agency—ITA-735P, 
OMB—0625-0196. 

Type of Request: Revision of a 
currently approved collection. 
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Burden: 1,650 respondents; 165 
reporting hours. 

Average Hours Per Response: 6 
minutes. 

Needs and Uses: The International 
Trade Administration's U.S. and Foreign 
Commercial Service (US&FCS) provides 
export counseling assistance. This 
information collection will provide a 
method for developing baseline 
measures of the level of client 
satisfaction with the export counseling 
they receive. It will also serve as an 
indicator of client expectations in 
certain critical areas: accuracy of 
counseling, responsiveness to specific 
client needs, and depth of understanding 
of exporting. Data from this collection 
may also reveal skills deficiencies or 
training needs for remedial attention. 
This information will be used by 
‘ US&FCS headquarters to monitor client 
satisfaction on an office-by-office basis. 

Affected Public: Businesses or other 
for profit; small businesses or 
organizations. 

Frequency: Semi-annual. 

Respondent's Obligation: Voluntary. 

OMB Desk Officer: Marshall Miles, 
395-7340. 

Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271, 
Department of Commerce, room 5312, 
14th and Constitution Avenue, NW., 
Washington, DC 20230. Written 
comments and recommendations for the 
proposed information collection should 
be sent to Marshall Mills, OMB Desk 
Officer, room 3208 New Executive Office 
Building, Washington, DC 20503. 

Dated: March 25, 1991. 

Edward Michals, 

Departmental Clearance Officer, Office of 
Management and Organization. 

[FR Doc. 91-7377 Filed 3-27-91; 8:45 am] 
BILLING CODE 3510-CW-M 


Bureau of Export Administration 


Action Affecting Export Privileges; 
Perry K. Chen, Individually and Doing 
Business as Dyna Computer, Inc. 


In the Matter of: Perry K. Chen, 
individually and doing business as Dyna 
Computer, Inc., 3081 N. First Street, San Jose, 
California 95134, Respondents. 


Order 


The Office of Export Enforcement, 
Bureau of Export Administration, United 
States Department of Commerce 
(Department), having notified Perry K. 
Chen, individually and doing business 
as Dyna Computer, Inc. (hereinafter 
collectively referred to as Chen), of its 


intent to initiate an administrative 
proceeding against him pursuant to 
section 13(c) of the Export 
Administration Act of 1979, as amended 
(50 U.S.C.A. app. 2401-2420 (Supp. 1990)) 
(the Act),? and part 788 of the Export 
Administration Regulations (15 CFR 
parts 768-799(1990)) (the Regulations), 
based on allegations that, between on or 
about November 20, 1988 and on or 
about November 25, 1988, Chen 
committed: 

1. One violation of § 787.2 of the 
Regulations, in that Chen caused, aided 
and abetted the export by Kenneth Lam 
of a U.S.-origin color graphics 
workstation from the United States to 
Hong Kong without first obtaining the 
validated export license required by 
§ 772.1(b) of the Regulations; 

2. One violation each of §§ 787.3 and 
787.4(a) of the Regulations, in that Chen 
attempted to export U.S.-origin rigid disk 
manufacturing equipment from the 
United States to Canada knowing or 
having reason to know that the 
equipment was not intended for 
consumption in Canada but rather was 
intended to be exported to Malaysia 
without first obtaining the validated 
export license required by § 772.1(b) of 
the Regulations; and 

3. One violation of § 787.4(b) of the 
Regulations, in that Chen possessed two 
U.S.-origin color graphics workstations 
knowing or having reason to know that 
the equipment was intended to be 
exported from the United States without 
first obtaining the validated export 
license required by § 772.1(b) of the 
Regulations; 

The Department and Chen having 
entered into a Consent Agreement 
whereby the Department and Chen have 
agreed to settle this matter by Chen’s 
paying the Department a civil penalty of 
$50,000, by the Department's agreeing to 
suspend payment of $15,000 of that civil 
penalty and by the Department's 
denying Chen's export privileges for a 
three-year period, the last two years of 
which is to be suspended; and 

The terms of the Consent Agreement 
having been approved by me; 

It is therefore ordered, 

First, a civil penalty in the amount of 
$50,000 is imposed against Chen. 
Payment of the $35,000 of the civil 
penalty shall be made to the Department 
as follows: Chen shall pay $13,000 to the 
Department within 30 days of the date of 
entry of this Order, in the manner 
specified in the attached instructions. In 


1 The Act expired on September 30, 1990. 
Executive Order 12730 (55 FR 40373, October 2, 
1990) continued the Regulations in effect under the 
International Emergency Economic Powers Act (50 
U.S.C.A. 1701-1706 (Supp. 1990)). 


addition, Chen shall take all steps 
necessary to implement the terms of the 
agreed Stipulation and Settlement 
Agreement between the United States 
and Chen in United States v. 1 Proquip 
Rigid Disk Certifier, et al., Case No. 
C89-2081 VRW, United States District 
Court for the Northern District of 
California, to ensure that the 
Department receives $22,000, the amount 
seized from Chen and which the United 
States sought to have forfeited in the 
above case. As authorized by § 788.17 of 
the Regulations, the remainder of the 
civil penalty, $15,000, is suspended for a 
period of three years from the date of 
entry of this Order, and shall thereafter 
be waived, provided that, during the 
period of suspension, Chen commits no 
violation of the Act or any order, 
regulation or license issued under the 
Act. 

Second, Perry K. Chen, individually 
and doing business as Dyna Computer, 
Inc., with an address at 3081 N. First 
Street, San Jose, California 95134, and 
any company owned or controlled by 
him, shall, for a period of three years 
from the date of this Order, be denied all 
privileges of participating, directly or 
indirectly, in any manner or capacity, in 
any transaction involving the export of 
U.S.-origin commodities or technical 
data from the United States or abroad. 

A. All outstanding individual 
validated export licenses in which Chen 
appears or participates, in any manner 
or capacity, are hereby revoked and 
shall be returned forthwith to the Office 
of Export Licensing for cancellation. 
Further, ali of Chen’s privileges of 
participating, in any manner or capacity, 
in any special licensing procedure, 
including, but not limited to, distribution 
licenses, are hereby revoked. 

B. Without limiting the generality of 
the foregoing, participation prohibited in 
any such transaction, either in the 
United States or abroad, shall include, 
but not be limited to, participation: (i) 
As a party or as a representative of a 
party to any export license application 
submitted to the Department; (ii) in 
preparing or filing with the Department 
any export license application or 
request for reexport authorization, or 
any document to be submitted 
therewith; (iii) in obtaining from the 
Department or using any validated or 
general export license or other export 
control document; (iv) in carrying on 
negotiations with respect to, or in 
receiving, ordering, buying, selling, 
delivering, storing, using, or disposing of 
any commodities or technical data, in 
whole or in part, exported or to be 
exported from the United States and 
subject to the Regulations; and (v) in 





financing, forwarding, transporting, or: 
other of such commodities or 
technical data. Such denial of export 
privileges shall extend only to those 
commodities and technical data that are 
subject to the Act and the Regulations. 

C. After notice and opportunity for 
comment, such denial may be made 
applicable to any person, firm, 
corporation, or business organization 
with which Chen is now or hereafter 
may be related by affiliation, ownership, 
control, position of responsibility, or 
other connection in the conduct of trade 
or related services (hereinafter “related 
person”). 

D. No person, firm, corporation, 
partnership or other business 
organization, whether in the United 
States or elsewhere, without prior 
disclosure to and specific authorization 
from the Office of Export Licensing 
shall, with respect to U.S.-origin 
commodities and technical data subject 
to the Act and the Regulations, do any 
of the following acts, directly or 
indirectly, or carry on negotiations with 
respect thereto, in any manner or 
capacity, on behalf of or in any 
association with Chen or any related 
person, or whereby Chen or any related 
person may obtain any benefit 
therefrom or have any interest or 
participation therein, directly or 
indirectly: (a) Apply for, obtain, transfer, 
or use any license, Shipper’s Export 
Declaration, bill of lading, or other 
export control document relating to any 
export, reexport, transshipment, or 
diversion of any U.S.-origin commodity 
or technical data exported in whole or in 
part, or to be exported, by, to, or for 
Chen or any related person denied 
export privileges; or (b) order, buy, 
receive, use, sell, deliver, store, dispose 
of, forward, transport, finance, or 
otherwise service or participate in any 
export, reexport, transshipment or 
diversion of any commodity or technical 
data exported or to be exported from the 
United States. 

E. As Authorized by § 788.7(b) of the 
Regulations, the last two years of the 
denial period shall be suspended for a 
period of two years beginning one year 
from the date of this Order and shall 
thereafter be waived, provided that, 
during the period of suspension, Chen 
commits no violation of the Act or any 
order, regulation or license issued under 
the Act. 

Third, the proposed Charging Letter, 
the Consent Agreement and this Order 
shall be made available to the public. A 
copy of this Order shall be served on 
Chen and published in the Federal 
Register. 

This Order is effective immediately. 


Entered this 15th day of March, 1991. 
Quincy M. Krosby, 
Assistant Secretary for Export Enforcement. 
[FR Doc. 91-7334 Filed 3-27-91; 8:45 am] 
BILLING CODE 3510-DT-M 


International Trade Administration 


[A-580-501] 


Final Results of Antidumping Duty 
Administrative Review: Photo Albums 
and Filler Pages From the Republic of 
Korea 


AGENCY: International Trade 
Administration, Import Administration, 
Department of Commerce. 


ACTION: Notice. 


SUMMARY: On January 22, 1991, the 
Department of Commerce (the 
Department) published the preliminary 
results of its administrative review of 
the antidumping duty order on photo 
albums and filler pages from the 
Republic of Korea (ROK). This review 
covers the periods December 1, 1986 
through November 30, 1987 {1986-1987}, 
and December 1, 1987 through 
November 30, 1988 (1987-1988). The final 
dumping margins are listed below. 


EFFECTIVE DATE: March 28, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Mi-Yong Kim or Rick Herring, Office of — 
Countervailing Investigations, Import 
Administrations, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and 
Constitutional Avenue, NW., 
Washington, DC 20230; telephone: (202) 
377-0189 or 377-3530, respectively, 


SUPPLEMENTARY INFORMATION: . 
Case History 


On January 22, 1991, the Department 
published in the Federal Register (56 FR 
2161) the preliminary results of its 
administrative review of the 
antidumping duty order on photo albums 
and filler pages from the ROK (50 51273, 
December 16, 1985). On January 29, 1991, 
one respondent, Three Leaf Stationery 
Products Ltd. (Three Leaf}, and two 
importers, MBI Merchandise Industries, 
Inc. (MBI) and Pioneer Photo Albums 
(Pioneer), requested that a public 
hearing be held. Three Leaf, MBI and 
Pioneer filed comments on February 21, 
1991. A public hearing was held on 
March 7, 1991. 

The Department has now completed 
this administrative review in 
accordance with section 751 of the Tariff 
Act of 1930 {the Tariff Act) and 19 CFR 
353.22(c)(8)(1989). 
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Scope of the Review 


Imports covered by this review are 
shipments of photo albums and filler 
pages from the ROK. The order covers 
all photo albums and filler pages 
regardless of tariff classification. During 
the review periods, the merchandise 
was Classifiable under item numbers 
256.60, 256.87, 256.90 or 744.55 of the 
Tariff Schedule of the United States 
(TSUS). As of January 1, 1989, this 
merchandise is classifiable under item 
numbers 3920, 3921, 3926.90, 4819.50, 
4820.50, 4820.90 or 4823.90 of the 
Harmonized Tariff Schedule (HTS). The 
TSUS and HTS item numbers are 
provided for convenience and customs 
purposes. The written description 
remains dispositive. 

The 1986/1987 review covers 112 
named manufacturers/exporters and 
seven named third-country resellers and 
the 1987/1988 review covers 115 named 
manufacturers/exporters and seven 
named third-country resellers of photo 
albums and filler pages from the ROK. 


Analysis of Comments Received 


We gave interested parties an 
opportunity to comment on the 
preliminary results. We received 
comments from Three Leaf, MBI and 
Pioneer. 

Comment: Three Leaf, MBI and 
Pioneer argue that the Department erred 
in assigning the best information 
available rate of 64.81 percent to 
shipments by Three Leaf during the 
review periods. They counter that the 
albums in question during these two 
review periods were of Taiwanese 
origin, and did not incorporate Korean 
filler pages which would have brought 
them within the scope of this order. In 
support of this proposition, they point to 
the fact that Customs “released” the 
entries in question following a finding 
that the filler pages were in fact 
manufactured in Taiwan. As a result, 
they assert that Three Leaf should be 
designated as having made no 
shipments during the review periods. 

Department's position: We agree. The 
release of these entries by Customs 
confirms the statement made by Three 


Leaf in its June 20, 1989 submission, that 


it did not ship photo albums with 
Korean filler pages during these two 
periods. Accordingly, the Department is 
satisfied that Three Leaf made no 
shipments of the subject merchandise 
during these two review periods. 


Final Results of the Review 
Based on our analysis, we have 
determined that the following margins 


exist for the following companies for 
both of the periods December 1, 1986 
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through November 30, 1987, and 


entered. The Department will issue 
December 1, 1987 through November 30, 


1988: 


The More Stationery Co., Ltd..... 


Nam Doo Trading Co., Ltd. 


New Frontier Corp. Ltd... 
Raf Korea ind. Co., Ltd... 


Hi 


a7 
32 
j 


if 
98 


st admnetaive review. 


We have also determined that the 
following margins exist for the following 
companies only for the period December 
1, 1987 through November 30, 1988: 


1 
out tes at ome during the ae. Reviewed in in 

The Department will instruct the 
Customs Service to assess antidumping 
duties on all appropriate entries. 
Individual differences between United 
States price and foreign market value 
may vary from the percentages stated 
above. Moreover, because no liquidation 
instructions for any other 
manufacturers/ exporters were sent out 
at the time these reviews were initiated, 
we will also direct Customs to liquidate 
any other entries of the subject 
merchandise at a rate of 64.81 percent, 
the rate that would have applied to 
those shipments at the time they 


appraisement instructions directly to the 
Customs Service. 

Further, as provided by section 
751(a)(1) of the Tariff Act, a cash deposit 
of estimated antidumping duties based 
on the above margins shall be required. 
For any entries from the remaining 
known manufacturers, exporters, and 
third-country resellers of Korean photo 
albums and filler pages not covered by 
this review, the cash deposit will 
continue to be either at the rate for each 
of those firms published in the final 
results of the first administrative review 
(54 FR 13399, April 3, 1989; 54 FR 46963, 
November 8, 1989), or the “all other” 
rate published in the antidumping duty 
order (50 FR 51273, December 16, 1985). 

For any future entries of this 
merchandise from a new exporter, 
whose first shipments occurred after 
November 30, 1988 and who is unrelated 
to any reviewed firm or any previously 
reviewed firm, a cash deposit of 8.37 
percent shall be required. This rate, 
which is the highest rate for firms that 
provided an adequate verifiable 
response regarding shipments during the 
first administrative review period, was 
published in the final results of the first 
antidumping duty: administrative review 
(54 FR 13399, April 3, 1989). 

These deposit requirements are 
effective for all shipments of Korean 
photo albums and filler pages entered, 
or withdrawn from warehouse, for 
consumption on or after the date of the 
publication of this notice, and shall 
remain in effect until the publication of 
the final results of the next 
administrative review. 

Effective October 1987, liquidation 
was extended on all entries of photo 
albums and filler pages from Malaysia, 
Singapore, and Taiwan. Additionally, 
liquidation was extended on shipments 
from Hong Kong purported to originate 
in countries other than Hong Kong. 
Liquidation was extended because of 
allegations that Korean photo albums 
and filler pages were being 
“transshipped” through these countries. 
Since June 1987 Customs has been 
conducting fraud investigations to 
determine whether entries from these 
countries were in fact of Korean origin. 

For those entries from Malaysia, 
Singapore, Taiwan, and Hong Kong 
(“third countries”) during hte 1987/1988 
review period where liquidation has 
been extended, we will instruct 
Customs: (1) To assess antidumping 
duties on any entries which were 
claimed to be of third country origin, but 
which Customs has found to be of 
Korean origin, and (2) to cease 
extension of liquidation and liquidate 





without regard to antidumping duties all 
other merchandise claimed to be of third 
country origin. 

For “ entries made 
subsequent to the 1987/1988 review 
period, ie., after November 30, 1988, but 
prior to publication of these final results, 
we will instruct Customs to cease 
extension of liquidation and liquidate 


without regard to antidumping duties all 


merchandise claimed to be of third 
country origin, except any merchandise 
which Customs has determined to be of 
Korean origin and any merchandise for 
which the Department ordered a 
suspension of liquidation in the final 
results of its first administrative review. 
For entries which Customs has 
determined to be of Korean origin or for 
which liquidation has been suspended, 
specific liquidation and assessment 
instructions will be issued in future 
administrative reviews. Otherwise, 
following the publication of this notice, 
we will instruct Customs to cease 
extension of liquidation for all further 
entries of the subject merchandise from 
“third countries.” Those instructions will 
not, however, affect entries for which 
the Department ordered suspension of 
liquidation in its first administrative 
review. 

This administrative review and notice 
are in accordance with section 751{a){1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)} 
and § 353.22{c}(8} of the Commerce 
‘Regulations (19 CFR 353.22{c)(8} (1989)). 

Dated: March 21, 1991. 

Eric I. Garfinkel, 

Assistant Secretary for Import 
Administration. 

[FR Doc. 91-7326 Filed 3-27-91; 8:45 am] 
BILLING CODE 3510-DS-M 


Short-Supply Determination; Certain 
Doctor Blade Steel 


AGENCY: Import Administration/ 
International Trade Administration, 
Commerce. 

ACTION: Notice of short-supply 
ee on certain doctor blade 
steel. 


SHORT-SUPPLY REVIEW NUMBER: 45. 
SUMMARY: The Secretary of Commerce 
(“Secretary”) hereby grants a short- 
supply allowance for 44 net tons of 
certain doctor blade steel for 1991 under 
the U.S.-EC steel arrangement. 
EFFECTIVE DATE: March 21, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Marissa A. Rauch or Richard O. Weible, 
Office of Agreements Compliance, 
Import Administration, U.S. Department 
of Commerce, room 7866, 14th Street and 
Constitution Avenue, NW., Washington, 


DC 20230 (202} 377-2382 or (202) 377— 
01539. 
SUPPLEMENTARY INFORMATION: On 
March 6, 1991, the Secretary received an 
adequate petition from Nedwick Steel 
Company (“Nedwick”) requesting a 
short-supply allowance for 44 net tons of 
certain doctor blade steel for 1991 under 
Article 8 of the Arrangement Between 
the European Coal and Steel Community 
and the European Economic Community 
and the Government of the United 
States of America Concerning Trade in 
Certain Steel Products. Nedwick 
requested short supply because this 
product is not available in the United 
States and because its foreign supplier 
has insufficient quota available to meet 
Nedwick’s needs. The Secretary | 
conducted this short-supply review 
pursuant to section 4{b)(4)(AJ of the 
Steel Trade Liberalization Program 
Implementation Act, Public Law No. 
101-221, 103 Stat. 1886 (1989) (“the Act”), 
and § 357.102 of the Department of 
Commerce’s Short-Supply Procedures, 
19 CFR 357.102 (“Commerce's Short- 
Supply Procedures’’}. 

The requested material, which is used 
in the printing industry, meets the 
following specifications: 


CHEMICAL COMPOSITION 
[Weight % nominal} 


a and tolerance: 5.0 inch, +0.008 

inc 

Thickness and tolerance: 0.008 inch, 
ante inch; 0.006 inch, +0.000236 
inc 

Straighiness deviation: Maximum of 
0.024 inch/10 feet of length 

Edges: deburred 

Hardness: 580 HV nom. 

Surface finish: Bright fine polished 

Form of Supply: Coils 

Camber Deviation: Maximum of 0.012 
inch/10 feet 

Cleanliness: Groz Beckart cleanliness 
standard of maximum 700 

Flatness deviation: Maximum of 0.003 
inch/inch of width 


Action 


On March 6, 1991, the Secretary 
established an official record on this 
short-supply request (Case Number 45) 
in the Central Records Unit, room B-099, 
Import Administration, U.S. Department 
of Commerce at the above address. 
Section 4(b}(4)(B){i) of the Act and 
§ 357.106(b)(1) Commerce’s Short-Supply 
Procedures require the Secretary to 
apply a rebuttable presumption that a 
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product is in short supply and to make a 
determination with respect to a short- 
supply petition not later than the 15th 
day after the petition is filed if the 
Secretary finds that one of the following 
conditions exists: (1) The raw 
steelmaking capacity utilization in the 
United States equals or exceeds 90 
percent; (2) the importation of additional 
quantities of the requested steel product 
was authorized by the Secretary during 
each of the two immediately preceding 
years; or (3) the requested steel product 
is not produced in the United States. 
The Secretary finds that the importation 
of additional quantities of the requested 
steel product was authorized during 
each of the two immediately preceding 
years. Therefore, the Secretary has 
applied a rebuttable presumption that 
this product is presently in short supply 
in accordance with section 
4(b}(4)(B)(i}(iI} of the Act and 

§ 357.106(b){1){ii) of Commerce’s Short- 
Supply Procedures. Unless domestic 
steel producers provided proof that they 
could and would produce the requested 
quantity of this product within the 
desired period of time, provided it 
represented a normal order-to-delivery 
period, the Secretary would issue a : 
short-supply allowance not later than 
March 21, 1991. On March 13, 1991, the 
Secretary published a notice in the 
Federal Register announcing a review of 
this request and providing domestic 
steel producers an opportunity to rebut 
the presumption of short supply. All 
comments were required to be received 
no later than March 20, 1991. No 
comments were received. 


Conclusion 


Since the Secretary received no 
comments to the Federal Register notice 
by potential suppliers to rebut the 
Secretary's presumption of short supply 
for the requested product, the Secretary 
hereby grants, pursuant to section 
4{b){4)(A) of the Act and § 357.102 of 
Commerce’s Short-Supply Procedures, a 
short-supply allowance for 44 net tons of 
the requested doctor blade steel for 1991 
under the U.S.-EC steel arrangement. 
Eric E. Garfinkel, 

Assistant Secretary for Import 
Administration. 

[FR Doc. 91-7327 Filed 3—27-91; 8:45 am] 
BILLING CODE 3510-DS-M 


Short-Supply Determination: Certain 
Steel Tubes 


AGENCY: Import Administration/ 
International Trade Administration, 
Commerce. 
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action: Notice of short-supply 
determination on certain steel axle 
tubes. 


SHORT-SUPPLY REVIEW NUMBER: 43. 


SUMMARY: The Secretary of Commerce 
(“Secretary”) hereby grants a request for 
a short-supply allowance of 2,122 metric 
tons of certain steel axle tubes for the 
remainder of 1991 under Article 7 of the 
U.S.-EC steel pipe and tube 
arrangement, 


EFFECTIVE DATE: March 21, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Marissa Rauch or Richard O. Weible, 
Office of Agreements Compliance, 
Import Administration, U.S. Department 
of Commerce, room 7866, 14th Street and 
Constitution Avenue NW., Washington, 
DC 20230, (202) 377-1382. or (202) 377— 
0159. 

SUPPLEMENTARY INFORMATION: On 
February 21, 1991, the Secretary 
received an adequate short-supply from 
AL-KO Kober Corporation (AL-KO) 
requesting a short-supply allowance for 
2,122 metric tons of certain steel axle 
tubes for the balance of 1991 under 
Article 7 of the U.S.-EC Steel Pipe and 
Tube Arrangement. AL-KO alleges that 
the requested steel axle tubes are not 
currently produced in the United States 
and its regular foreign suppliers have no 
regular export licenses to meet its needs 
for this material. 

The Secretary conducted this short- 
supply review pursuant to section 
4(b)(4)}(A} of the Steel Trade 
Liberalization Program Implementation 
Act, Public Law No. 101-221, 103 Stat. 
1886 (1989) (“the Act”), and § 357.102 of 
the Department of Commerce’s Short- 
Supply Procedures, 19 CFR 357.102 
(“Commerce's Short-Supply 
Procedures”). 

The requested material consists of 
four sizes of asymmetrical hexagonal 
tubes and five sizes of custom-shaped 
symmetrical trilobe tubes. The two 
shapes of tubing are complimentary and 
used together to form a unified axle. 

The exact sizes, grades and quantity 
requested of each tube is as follows: 


Hexagonal Tubes 


.-| SAE 1012 or 1020........... 
...| SAE 1012 or 1020 F 


Trilobe tubes 


SAE 1513 or ROPS 
Steel. 


56 4.7 -...2.se0s QSIE 460 TM ........-..-..-200-s : 
66 x 5.6..........) SAE 1513 of ROPS 
Steel 


6B FEF ccceene SAE 1513 or ROPS 
Steel. 


84 x 8..........-..) HSLA 60 of ROPS 
Steel. 


The hexagonal tubes are welded but 
have smoothed outer seams. The cross 
section of the 120 x 5 mm hexagonal 
tube consists of one 105 degree angle 
and two 100 degree angles, between 
which are 140 degree angles, in 
alternating order. The 140 degree angles 
tend to be sharper than the other angles, 
which are more rounded. The cross- 
section of the 97 x 4mm hexagonal tube 
and the 80 x 3 mm hexagonal tube 
consists of three 96 degree angles, 
between which are two 144 degree 
angles and one 149 degree angle, in 
alternating order. The 144 degree and 
the 149 degree angles tend to be sharper 
than the other angles, which are more 
rounded. The cross-section of the 62 x 3 
mm hexagonal tube consists of three 90 
degree angles, between which are three 
150 degree angles, in alternating order. 
The 150 degree angles tend to be sharper 
than the other angles, which are more 
rounded. 

The trilobe tubes are welded, but have 
smoothed outer seams. The cross- 
section of the trilobe tubes are 
essentially rounded equiangular, 
equilateral triangles comprised of three 
equiangular lobes. Each of the three 
lobes is.a bell-shaped, rounded curve, 
the sides of which form a 60-degree 
angle. between the bell-shaped lobes are 
shallow, U-shaped curves, the sides of 
each of which form a 120 degree angle. 


Action: 


On February 21, 1991, the Secretary 
established an official record on this 
short-supply request (Cast Number 43) 
in the Central Records Unit, room B—099, 
Import Administration, U.S. Department 
of Commerce at the above address. On 
March 1, 1991, the Secretary published a 
notice in the Federal Register 
announcing a review of this request and 
soliciting comment from interested 
parties. Comments were required to be 
received no later than March 8, 1991, 
and interested parties were invited to 
file replies to any comments no later 
than March 13, 1991. The Secretary also 
sent questionnaires to Quanex Tubular 
Group (“Quanex”), Vanex Tube 


Corporation (“Vanex”}, Sawhill Tubular 
Division of Cyclops Corporation 
(“Sawhill”}, Copperweld Corporation 
(“Copperweld”}, and Valmont 
Industries, Inc. (“Valmont”). The 
Secretary received adequate 
questionnaire responses from three of 
the companies and comments to the 
Federal Register questionnaire 
responses from AL-KC. 


Questionnaire Responses: 


Sawhill Tubular responded that it 
would be able to begin producing the 
specified products beginning in the third 
quarter of 1991. It would produce one 
product at a time, with the first product 
being supplied in 16 to 20 weeks and 
would take one additional month to 
start supplying each additional size. 
Quanex and Vanex both indicated they 
are unable to produce the requested 
products and neither company 
expressed an interest in developing a 
program to produce this material. 

AL-KO submitted comments stating 
its desire for dealing with a single 
supplier of both types of tubing, and the 
timing required to qualifying domestic 
mills. Regarding Sawhill, AL-KO notes 
that with the time period to commence 
production of a single shape, testing of 
the Sawhill product, full production of 
that tube and subsequent production of 
other sizes, fone size per month). 
Sawhill would not be able to meet fully 
AL-KO’s 1991 needs. 

The Department contacted Sawhill on 
March 15, 1991, in an attempt to clarify 
AL-KO’s attempts to purchase the 
products. Sawhill stated that AL-KO is 
actively pursuing a domestic supplier for 
the five largest tonnage sizes and will 
place an order for trial runs of two of the 
sizes with either Sawhill or another 
domestic supplier. If Sawhill receives 
the order, it will begin production of the 
two sizes. Once the prototypes are 
produced, AL-KO will send them to its 
parent company in Germany for testing. 
If satisfactory, Sawhilf will begin 
commercial production of these two 
sizes and begin developing the tooling 
for the remaining sizes. Sawhill states 
that the time needed to develop the 
tubing and to perform the testing needed 
will make Sawhill unable to meet any of 
AL-KO’s needs before 1992. 


Conclusion 


Because the product is not available 
from domestic sources for the remainder 
of 1991, and because this material is not 
available from offshore suppliers with 
regular licenses, the Secretary 
determines that short supply exists for 
the requested 2,122 metric tons of this 
tubing meeting AL-KO’s specifications. 





Pursuant to sectiof 4{b)(4)(A) of the Act, 
and § 357.102 of Commerce's Short- 
Supply Procedures, the Secretary grants 
AL-KO's reqeust for short-supply 
allowances of 2,122 metric tons of 
certain steel axle tubes for the 
remainder of 1991. 

Eric I. Garfinkel, 

Assistant Secretary for Import 
Administration. 

[FR Doc. 91-7329 Filed 3-27-91; 8:45 am] 
BILLING CODE 3510-DS-M 


Short-Supply Determination; Certain 
Type 430 Stainless Steel Wire Rod 


AGENCY: Import Administration/ 
International Trade Administration, 
Commerce. 

ACTION: Notice of short-supply 
determination on certain type 430 
stainless steel rod. 


SHORT-SUPPLY REVIEW NUMBER: 42. 
SUMMARY: The Secretary of Commerce 
(“Secretary”) hereby modifies his short- 
supply decision of March 6, 1991, by 
granting short supply for 800 metric tons 
of certain Type 430 stainless steel rod 
for March-December 1991 under the 
U.S.-EC, U.S.-Brazil, U.S.-Korea, and 
U.S.-Japan steel arrangements. 
EFFECTIVE DATE: March 21, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Jonathan Freilich or Richard O. Weible, 
Office of Agreements Compliance, 
Import Administration, U.S. Department 
of Commerce, room 7866, 14th Street and 
Constitution Avenue, NW., Washington, 
DC 20230, (202) 377-0408 or (202) 377- 
0159. 

SUPPLEMENTARY INFORMATION: On 
February 19, 1991, the Secretary 
received an adequate short-supply 
petition from the American Wire 
Producers Association (“AWPA”), on 
behalf of various members of the 
Stainless Committee, for certain sizes of 
Type 430 stainless steel wire rod. This 
request, which totaled 3,300 metric tons 
for March-December 1991, was made 
under Paragraph 8 of the Arrangement 
Between the Government of Japan and 
the Government of the United States of 
America Concerning Trade in Certain 
Steel Products, Article 8 of the 
Arrangement Between the Government 
of South Korea and the Government of 
the United States of America 
Concerning Trade in Certain Steel 
Products, Article 8 of the Arrangement 
Between the Government of Brazil and 
the Government of the United States of 
America Concerning Trade in Certain 
Steel Products, and Article 8 of the 


Arrangement Between the European 
Coal and Stee] Community and the 
European Economic Community and the 
Government of the United States of 
America Concerning Trade in Certain 
Steel Products. 

The Secretary conducted a short- 
supply review on this product, pursuant 
to section 4(b)(4)(A) of the Steel Trade 
Liberalization Program Implementation 
Act, Public Law No. 101-221, 103 Stat. 
1886 (1989) (“the Act”), and § 357.102 of 
the Department of Commerce's Short- 
Supply Procedures, 19 CFR 357.102 
(“Commerce's Short-Supply 
Procedures”). Because short-supply had 
been granted on this product for the two 
immediately preceding years, the 
Secretary conducted this review, 
pursuant to 4({b)(4)(B)(i)(II) of the Act 
and § 357.106(b)(1)(ii) of Commerce's 
Short-Supply Procedures, under the 15- 
day guidelines, providing a rebuttable 
presumption of short supply. 

On March 5, 1991, Baltimore Specialty 
Steels Corporation (“BSSC”) informed 
the Secretary that it could produce the 
requested product, supply the full 
amount requested (3,300 metric tons), 
and that its order-to-delivery period was 
9 to 11 weeks. Based on this information, 
the presumption of short supply was 
rebutted and on March 6, 1991, the 
Secretary denied this request in its 
entirety. 

On March 12, 1991, BSSC informed the 
Secretary that it, in fact, can supply only 
2,500 metric tons of the requested Type 
430 wire rod for March-December 1991. 
Thus, because the Secretary's March 6, 
1991, determination was based on 
inaccurate information, the Secretary 
has revised this determination. H.R. No. 
263, 101st Cong., ist Sess. 15 (1989). 


Conclusion 


BSSC is willing to supply only 2,500 of 
the 3,300 metric tons of the certain Type 
430 stainless steel wire rod requested by 
the AWPA for March-December 1991. 
Therefore, the Secretary hereby 
modifies the March 6, 1991, negative 
short-supply decision with respect to the 
requested 430 stainless steel wire rod, 
by granting a short-supply allowance for 
800 tons of this product for March- 
December 1991. 


Dated: March 21, 1991. 
Eric L. Garfinkel, 


Assistant Secretary for Import 
Administration. 


[FR Doc. 91-7328 Filed 3-27-91; 8:45 am] 
BILLING CODE 3510-DS-M 
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University of California, San Diego, et 
al.; Consolidated Decisionon 
Applications for Duty-Free Entry of 
Scientific Instruments 


This is a decision consolidated 
pursuant to Section 6(c) of the 
Educational, Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 Stat. 897; 15 CFR 301). 
Related records can be viewed between 
8:30 a.m. and 5 p.m. in room 4204, U.S. 
Department of Commerce, 14th and 
Constitution Avenue NW., Washington, 
DC. 

Comments: None received. Decision: 
Approved. No instrument of equivalent 
scientific value to the foreign 
instruments described below, for such 
purposes as each is intended to be used, 
is being manufactured in the United 
States. 

Docket Number: 90-190. Applicant: 
University of California, San Diego, San 
Diego, CA 92121. Instrument: AMG 
Streamer 37/43. Manufacturer: AMG 
Ateliers Mecaniques, France. Intended 
Use: See notice at 55 FR 47788, 
November 15, 1990. Reasons: The 
foreign instrument can be towed at high 
speed at a controlled depth of 30 feet to 
minimize acoustic masking from 
shipboard and surface noise. 

Docket Number: 90-193. Applicant: 
NOAA-PMEL-MSRD, Seattle, WA 
98915. Instrument: (3) Loran-C Drifting 
Buoys. Manufacturer: SIEMAC Ltd., 
Canada. Intended Use: See notice at 55 
FR 47788, November 15, 1990. Reasons: 
The foreign instrument provides (1) an 
adjustable 2-way LORAN-C transceiver, 
(2) a drogue adjustable to 40 meters with 
a drag ratio to 30:1 and (3) 3-day 
deployment in rough seas to 0 degrees C. 

The National Oceanic and 
Atmospheric Administration referred us 
to a private research institution which 
advised that (1) the capabilities of each 
of the foreign instruments described 
above are pertinent to each applicant's 
intended purpose and (2) they know of 
no domestic instrument or apparatus of 
equivalent scientific value for the 
intended use of each instrument. 

We know of no other instrument or 
apparatus being manufactured in the 
United States which is of equivalent 
scientific value to either of the foreign 
instruments. 

Frank W. Creel, 

Director, Statutory Import Programs Staff. 
[FR Doc. 91-7379 Filed 3-27-91; 8:45 am] 
BILLING CODE 3510-DS-M 
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The Pennsyivania State University, et 
al.; Consolidated Decision on 
Applications for Duty-Free Entry of 
Scientific instruments 


This is a decision consolidated 
pursuant to Section 6(c} of the 
Educational, Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 Stat. 897; 15 CFR 301). 
Related records can be viewed between 
8:30 a.m. and 5 p.m. in reom 4204, U.S. 
Department of Commerce, 14th and 
Constitution Avenue, NW., Washington, 
DC. 

Comments: None received. Decision: 
Approved. No instrument of equivalent 
scientific value to the foreign 
instruments described below, for such 
purposes as each is intended to be used, 
is being manufactured in the United 
States. 

Docket Number: 90-164. Applicant: 
The Pennsylvania State University, 
University Park, PA 16802. Instrument: 
High-Resolution Low Energy Electron 
Diffraction System. Manufacturer: 
Leybold Vacuum Products, West 
Germany. Intended Use: See notice at 55 
FR 41739, October 15, 1990. Reasons: 
The foreign instrument provides: (1) 
Primary electron currents less than 
10.0nA, (2} transfer width of at least 100 
nm, (3) dynamic range to 10° and (4) spot 
profiling capability. Advice Submitted 
By: National Institute of Standards and 
Technology, January 23, 1991. 

Docket Number: 90-065R. Applicant: 
Louisiana State University Medical 
Center, Baton Rouge, LA 70808. 
Instrument: Mass Spectrometer, Model 
Delta S. Manufacturer: Finnigan MAT, 
West Germany. Intended Use: See 
notice at 55 FR 18366, May 2, 1990. 
Reasons: The foreign instrument 
provides an internal precision. of 0.006% 
for 100 bar pl samples of CO» and 
computer-controlled sample preparation 
and handling. Advice Submitted By: 
National Institutes of Health, January 23, 
1991. 

Docket Number: 90-152. Applicant: 
Health Research Inc., Albany, NY 12237. 
Instrument: Mass Spectrometer, Model 
VG Autospec Q. Manufacturer: VG 
Analytical Ltd., United Kingdom. 
Intended Use: See notice at 55 FR 35162, 

ugust 28, 1990. Reasons: The foreign 
instrument provides trisector (MS/MS} 
capability with a scan rate of &5 
seconds/decade and @ mass. accuracy of 
2.0 millimas units. Advice Submitted By: 
National Institutes of Health, January 23, 
1991. 

The National Institute of Standards 
and Technology an National Institutes 
of Health advise that (1) the capabilities 
of each of the foreign instruments 
described above are pertinent to each 


applicant’s intended purpose and (2} 
they know of no domestic instrument or 
apparatus of equivalent scientific value 
for the intended use of each instrument. 
We know of no other instrument or 
apparatus being manufactured in the 
United States. which is of equivalent 
scientific value to any of the foreign 
instruments. 
Frank W. Creel, 
Director, Statutory Impert Programs Staff. 
[FR Doc. 91-7378 Filed 3-27-91; 8:45 am} 
BILLING CODE 3510-DS-M 


National Oceanic and Atmospheric 
Administration 


[Docket No. 910239- 1039] 


Pelagic Fisheries of the Western 
Pacific Region 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Clarification of contro} date 
notice for Hawaii longline fishery and 
notice of control dates for entry into 
longline fisheries around American 
Samoa and Guam. 


SUMMARY: This notice (1) clarifies the 


criteria for permit eligibility in regard to 
the June 21, 1990, control date for the 
longline fishery around Hawaii, if an 
effort limitation program is established; 
and (2) notifies owners of vessels which 
entered the longline fisheries around 
Guam and American Samoa after 
December 6, 1990, and January 1, 1994, 
respectively, that they may be 
determined to be ineligible for future 
participation in those fisheries, should 
the Western Pacific Fishery 
Management Council (Council) decide to 
limit effort in the fishery based in part 
on historical participation. 

Owners are defined as persons listed 
as owners on Coast Guard vessel 
documentation records, or on State 
vessel registration records for 
undocumented vessels. 

This announcement is intended to 
alert potential longline fishery 
participants in the respective areas who 
do not meet the eligibility criteria that 
their investment may be at risk should 
they enter the fishery after the 
referenced dates, and the Council 
decides to limit effort in the fishery at 
the levels existing on the respective 
contro! dates. This announcement does 
not prevent any other date for eligibility 
from being proposed and implemented 
in the future. 

FOR FURTHER INFORMATION CONTACT: 
Kitty Simonds, Executive Direetor, 
Western. Pacific Fishery Management 
Council, (808) 523-1368; or E.C. Fullerton 
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Regional Director, Southwest Region, 
NMFS (213) 514-6196 or FTS 795-6196. 
SUPPLEMENTARY INFORMATION: At the 
request of the Council, a control date 
notice was published at 55 FR 30491 on 
July 26, 1990, establishing criteria for 
participation in the Hawaii pelagic 
longline fishery if a limited effort 
program was implemented. At the 
Council’s December 5-6, 1990, meeting 
in Honolulu, Hawaii, the Pelagic Plan 
Monitoring Team pointed out that these 
criteria could be misconstrued. 
Therefore, the Council decided that a 
clarification of the control date notice 
should be published. 

The original control date notice could 
have been wrongly construed to extend 
eligibility to certain persons who do not 
own fishing vessels. The intent of the 
Council is to establish the following 
criteria for participation in the fishery if 
a limited effort program is imposed: 

A vessel may be determined to be 
ineligible for continued participation in 
the Hawaii pelagic longline fishery 
(‘longline fishery’) if documentation is 
not sufficient to show that prior to june 
21, 1990, the vessel owner or owners: 

(1} Owned the vessel and the vessel! 
was actually used to land fish in Hawaii 
with longline gear; or 

(2} Owned the vessel and made a 
substantial financial commitment or 
investment in gear for participation in 
the longline fishery with the vessel, and 
the vessel was located in Hawaii or the 
Exclusive Economic Zone surrounding 
Hawaii; or 

(3} Made a substantial financial 
commitment or investment in the 
construction of a new fishing vessel and 
had a clearly established intention to 
participate im the longline fishery with 
the vessel. 

In other words, with respect to criteria 
(1) and (2], only the person who owned 
the vessel when it was making landings 
of management unit species or who 
made financial commitments to perpare 
the vessel for the fishery could be 
eligible. Conversely, a person who 
became a vessel owner after June 21, 
1990, even of a vessel! that made 
landings prior to June 21, 1990, or who 
make financial commitments for gear 
after June 21, 1990, and subsequently 
entered the fishery, would not be 
assured of continuing eligibility if the 
Council develops and the Secretary 
approves a limited entry program which 
incorporates the control date criteria. 

It should be emphasized that the 
Council is acutely aware of the 
controversial nature of permit programs 
that limit transferability of permits. 
Many industry representatives in 
several fisheries have strongly 
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recommended that the Council include 
transferability in all limited entry 
programs, and the Council tentatively 
plans to include some form of 
transferability in both the crustacean 
and longline fisheries. In a separate 
action, the Council is proposing a three- 
year moratorium on new entry to the 
Hawaii-based longline fishery, and a 
principal issue is whether, and if so to 
what extent, to limit transfers of permits 
under this program. These issues will be 
evaluated fully in any future FMP 
amendment that proposes a limited 
entry program. 

The Council also discussed the 
potential need for control dates for other 
areas in the Council's area of concern. It 
was agreed that the success of the 
longline fishery around Hawaii, the 
implementation of a three-year 
moratorium on new entry into the 
Hawaii longline fishery (now being 
proposed by the Council), and the 
likelihood of tighter controls on longline 
fishing in the Gulf of Mexico and 
Atlantic Ocean, could lead to rapid 
growth of the longline fisheries around 
Guam and American Samoa. This could 
cause the same kinds of conflicts and 
concerns as led to the Council’s actions 
dealing with the Hawaii longline 
fisheries. 

The Council agreed that establishment 
of control dates for those areas would 
be a prudent approach that would 
provide maximum flexibility in 
developing future management 
measures, possibly including limited 
entry, for fisheries in these areas. In this 
discussion, the Council also considered 
the input from advisory panel 
representatives from these other areas. 
The Council voted to set December 6, 
1990, and January 1, 1991, as control 
dates for the Guam and American 
Samoa longline fisheries, respectively. 
Persons who could not demonstrate that 
vessels owned by them at the time had 
made landings by the control dates in 
Guam or American Samoa respectively 
of management unit species caught by 
longline gear would not be assured of 
eligibility for permits if the Council 
subsequently developed and the 
Secretary of Commerce approved a 
license or effort limitation program 
incorporating the control dates set by 
the Council. 

For purposes of the Hawaii, Guam, 
and American Samoa longline fishery 
control dates, which are the subject of 
this notice, owners are defined as 
persons listed as owners on Coast 
Guard vessel documentation records, or 
on State vessel registration records for 
undocumented vessels. 

Establishment of these control dates 
does not commit the Council or the 


Secretary of Commerce to any particular 
management regime or criteria for 
limiting effort in the longline fisheries. 
After more information is available, and 
additional analyses have been prepared, 
the Council may choose different control 
dates or different criteria, or it may 
choose a management regime that does 
not make use of such a date. The 
Council may choose to give variable 
weighted consideration to owners of 
vessels in the fishery before and after 
the control date. The Council also may 
choose to take no future action to 
control entry or access to the fishery. 


Authority: 16 U.S.C. 1801 et seq. 

Dated: March 22, 1991. 
Samuel W. McKeen, 
Acting Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 
[FR Doc. 91-7373 Filed 3-27-91; 8:45 am] 
BILLING CODE 3510-22-M 


Mid-Atiantic Fishery Management 
Council; Public Meetings 


AGENCY: National Marine Fisheries 
Service, NOAA, Commerce. 

The Mid-Atlantic Fishery 
Management Council and its 
Committees will hold public meetings on 
April 16-19, 1991, at the Holiday Inn, 210 
Holiday Court, Annapolis, MD 
(telephone: 301-224-3150). On April 16 
the Council will hold a Demersal 
Species Committee meeting, to begin at 
9:30 a.m., and adjourn at 4 p.m. Also, on 
April 16, the Habitat Committee will 
meet at 1 p.m., and adjourn at 4 p.m. 

The Council will begin meeting on 
April 17 at 8:30 a.m., and adjourn at 3 
p.m. The Squid/Mackerel/Butterfish 
Committee meeting will follow at 3:15 - 
p.m. The Finance Committee will meet 
at 4:15 p.m. On Apri! 18 the Council 
meeting will begin at 8 a.m., and adjourn 
at-12 noon. The Coastal Migratory 
Committee meeting will follow the 
Council meeting and will continue on 
April 19 and be held jointly with the 
Atlantic States Marine Fisheries 
Commission. 

The Council will consider a possible 
amendment of the Atlantic Mackerel, 
Squid and Butterfish Fishery 
Management Plan. Committee reports 
will be presented and other fishery 
matters, as deemed necessary, will be 
discussed. The Council also may hold a 
closed session (not open to the public), _ 
to discuss personnel and/or national 
security matters. 

For more information contact John C. 
Bryson, Executive Director, Mid-Atlantic 
Fishery Management Council, room 
2115, Federal Building, 300 South New 
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Street, Dover, DE 19901; telephone (302) 
674-2331. 


Dated: March 22, 1991. 
David S. Crestin, 
Deputy Director, Office of Fisheries 
Conservation and Management, National 
Marine Fisheries Service. 
[FR Doc. 91-7305 Filed 2-27-91; 8:45 am] 
BILLING CODE 3510-22-M 


New England Fishery Management 
Council; Public Meeting 


AGENCY: National Marine Fisheries 
Service, NOAA, Commerce. 


The New England Fishery 
Management Council and its 
Committees will hold a public meeting 
on April 3-4, 1991, at the King’s Grant 
Inn (telephone: 508-774-6800), route 128 
at Trask Lane, Danvers, MA. The 
Council will begin its meeting at 10 a.m., 
on April 3. The meeting will reconvene 
on April 4 at 9 a.m. ; 

Lobster and Groundfish Committees’ 
reports will be presented on the first 
day. The Groundfish Committee will 
discuss a review of the partial approval 
of Amendment #4.to the Northeast 
Multispecies Fishery Management Plan 
(FMP) and future plans for Amendment 
#5 which will address stock rebuilding. 
The Habitat Committee will recommend 
action on NOAA's Draft EIS/ 
Management Plan for the proposed 
Stellwagen Bank marine sanctuary. 

On the second day, the Groundfish 
Committee will continue its discussions 
and be followed by reports from the Sea 
Scallop and the Herring Committees. 

For more imformation contact Douglas 
G. Marshall, Executive Director, New 
England Fishery Management Council, 5 
Broadway, Saugus, MA 01906; telephone 
(617) 231-0422. 

Dated: March 22, 1991. 

David S. Crestin, 

Deputy Director, Office of Fisheries 
Conservation and Management, National 
Marine Fisheries Service. 


[FR Doc. 91-7306 Filed 3-27-91; 8:45 am] 
BILLING CODE 3510-22-M 


Pacific Fishery Management Council; 


- Public Meetings 


AGENCY: National Marine Fisheries 
Service, NOAA, Commerce. 

The Pacific Fishery. Management 
Council and its advisory entities will 
meet on April 8-12, 1991, at the 
Columbia River Red:Lion Inn, 1401 N. 


. Hayden Island Drive, Portland, OR. 


Except as noted below, the meetings are 
open to the public. 
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The Council will begin its meeting on 
April 9 at 8 a.m. in a closed session (not 
open to the public), to discuss litigation 
and personnel matters. The Council's 
open session begins at 8:30 a.m., to 
consider 1991 ocean salmon 
management measures. On April 10, 
beginning at 10 a.m., Groundfish 
management items will be addressed. 
On April 11, beginning at 10 a.m., the 
Council will address coastal pelagic 
species, administrative matters, habitat 
issues and salmon management items. 
On April 12, at 8 a.m., the Council will 
meet to adopt final ocean salmon 
management measures for 1991. 

Salmon management issues: (1) 
Adoption of 1991 ocean salmon 
management measures, (2) the definition 
of “species” as it relates to salmon 
under the Endangered Species Act; (3) 
Scientific and Statistical Committee 
review of salmon methodologies. 

Groundfish management issues: (1) 
Inseason management measure 
adjustments, (2) status of the Pacific 
whiting fishery and final action on 
allocation for 1991; (3) final action on. 

minimum codend mesh size for bottom 
trawls; (4) review of the California 
prohibition on gill nets for rockfish; and 
(5) status report on the proposed license 
limitation program. 

The Council will determine the most 
cost effective approach to development 
of a fishery management plan for 
coastal pelagic species. The Council will 
also accept public comments on issues 
not on its agenda on April 10 at 4 p.m. 

The Scientific and Statistical 
Committee will meet on April 8 at 8 a.m., 
to address scientific issues on the 
Council's agenda, and will reconvene on 

April 9 at 8 a.m. 

- The Salmon Advisory Subpanel will 
meet on April 8 at 8 a.m., to address 
salmon issues on the Council’s agenda, 
and will reconvene on April 9-12 as 
necessary, to complete its agenda. 

The Salmon Technical Team will meet 
as necessary during the period April 8- 
12 to assist the Salmon Advisory 
Subpanel, and to prepare impact 
analyses for management measures. 

The Groundfish Management Team 
will meet.on April 8 at 8 a.m., to address 
groundfish items on the Council's 
agenda. 

The Groundfish Advisory Subpanel 
will meet on April 9 at 8 a.m., to-address 
groundfish items on the Council’s 
agenda. 

The Budget Colnisnitioe will meet at 8 

_a.m., on April 10-to review the status of 
the Council's 1991 budget. 

The Enforcement Consultants will 
meet on April 10 at 7 p.m., to discuss 
enforcement issues relating to Council- 
managed fisheries. 


The Habitat Committee will meet on 
April 11 at 8 a.m., to address issues 
affecting the habitat of fish stocks 
managed by the Council. 

Detailed agendas for the above 
meetings will be available to the public 
after March 28, 1991. For more 
information contact Lawrence D. Six, 
Executive Director, Pacific Fishery 
Management Council, Metro Center, 
suite 420, 2000 SW First Avenue, 
Portland, OR 97201; telephone (503) 326- 
6352. 


Dated: March 22, 1991. 
David S. Crestin, 
Deputy Director, Office of Fisheries 
Conservation and Management, National 
Marine Fisheries Service. 
[FR Doc. 91-7307 Filed 3-27-91; 8:45 am] 
BILLING CODE 3510-22-41 


Pacific Fishery Management Council; 
Public Meetings 


AGENCY: National Marine Fisheries 
Service, NOAA, Commerce. 

The Pacific Fishery Management 
Council (Council) ad hoc committee on 
limited entry will hold a public meeting 
on April 1, 1991, in the Council's 
chambers, on the main floor of the 
Metro Building (address below). 

The committee will review Council 
actions taken at the March 11-15, 1991, 
Council meeting, identify any other 
alternatives which should be included in 
the limited entry analysis, and address 
the concerns of the National Marine 
Fisheries Service (NMFS) about the 
complexity of the proposals. 

For more information contact 
Lawrence D. Six, Executive Director, 
Pacific Fishery Management Council, 
Metro Center, suite 420, 2000 SW. First 
Avenue, Portland, OR 97201; telephone 
(503) 326-6352. 


Dated: March 22, 1991. 
David S. Crestin, 
Deputy Director, Office of Fisheries 
Conservation and Management, National 
Marine Fisheries Service. 
[FR Doc. 91-7308 Filed 3-27-91; 8:45 am] 
BILLING CODE 3510-22-M 


Pacific Fishery Management Council; 
Amended Meeting Date and Location 


AGENCY: National Marine Fisheries 
Service, NOAA, Commerce. 

A public meeting of the Pacific Fishery 
Management Council’s (Council) 
Groundfish Management Team (GMT) 
previously scheduled on March 25, 1991, 
and its location, notice of which was 
previously published at 56 FR 10861 
(March 14; 1991), have been changed. 
The GMT will meet on April 8 in 


conjunction with the upcoming Council 
meeting on April 8-12, 1991, at the Red 
Lion Inn, Columbia River, 1401 North 
Hayden Island Drive, Portland, OR. The 
agenda for the meeting as previously 
published remains unchanged. 

For more information contact 
Lawrence D. Six, Executive Director, 
Pacific Fishery Management Council, 
Metro Center, suite 420, 2000 SW. First 
Avenue, Portland, OR 97201; telephone 
(503) 326-6352. 

Dated: March 22, 1991. 

David S. Crestin, 

Deputy Director, Office of Fisheries 
Conservation and Management, National 
Marine Fisheries Service. 

[FR Doc. 91-7309 Filed 3-27-91; 8:45 am] 
BILLING CODE 3510-22-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Adjustment of import Limits for 
Certain Cotton, Man-Made Fiber and 
Other Vegetable Fiber Textile Products 
Produced or Manufactured in the 


People’s Republic of China 


March 22, 1991. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Issuing a directive to the 
Commissioner of Customs reducing 
limits. 


EFFECTIVE DATE: March 29, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Janet Heinzen, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 566-6828. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. 

SUPPLEMENTARY INFORMATION: 


Authority: Executive Order 11651 of March 
3, 1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 


The current limits for certain 
categories are being reduced for 
carryforward used during the previous 
agreement year. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the Correlation: 
Textile and Apparel Categories with the 
Harmonized Tariff Schedule of the 
United States (see Federal Register 
notice 55 FR 50756, published on 





12894 


_ December 10, 1990). Also see 55 FR 
48268, published. on November 20, 1990, 
The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the bilateral 
agreement, but are designed to assist 
only in the implementation of certain of 
its provisions. 
Dated: March 25, 1991. 
Auggie D. Tantilio, 
Chairman, Committee for the Implementation 
of Textile Agreemenis. 


Committee for the Implementation of Textile 
Agreements 


March 22, 1991. 

Commissioner of Customs, 

Department of the Treasury, Washington, DC 
20229 

Dear Commissioner: This directive amends, 
but does not cancel, the directive issued to 
you on November 14, 1990. That directive 
concerns imports of certain cotton, wool, 
man-made fiber, silk blend and other 
vegetable fiber textiles and textile products, 
produced or manufactured in China. and 
exported during the period which began on 
January 1, 1991 and extends through 
December 31, 1991. 

Effective on March 29, 1991, the directive of 
November 14, 1990 is being amended to 
reduce the limits for the following categories, 
as provided under the terms of the current 
bilateral textile agreement between the 
Governments of the United States and the 
People’s Republic of China: 


4202.12.4000, 4202.12.8020, 4202.1 
4202.92.1500, 4202.92.3015 and 4202.92.6000. 
3 Ca 659-H: 


only numbers 
6502.00. : 6504.00.9015 6504.00.9060, 
6505.90.5090, 6505.90.6090, 6505.90.7090 and 
6505.90.8090. 


The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 
Auggie D. Tantillo, 
Chairman, Committee for the Implementation 
of Textile Agreements. 
[FR Doc. 91-7330 Filed 3-27-91; 8:45 am] 
BILLING CODE 3510-DR-M 


DEPARTMENT OF DEFENSE 


Public Information Collection 
Requirement Submitted to OMB for 
Review. 


ACTION: Notice. 


The Department of Defense has 
submitted to OMB for clearance the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). 

Title, Applicable Form, and 
Applicable OMB Control Number: 

Health Related Survey—Individual 
Facility Report, DA Form 4723-2-R, 
OMB Number 0704-0175. 

Type of Request: Reinstatement. 

Average Burden Hours/Minutes Per 
Response: 1 hr. 

Responses Per Respondent: 1. 

Number of Respondents: 1,215. 

Annual Burden Hours: 1,215. 

Annual Responses: 1,215. 

Needs and Uses: Information is 
collected to assign soldiers to areas 
where they can receive services for their 
exceptional family members. 

Affected Public: State or local 
governments, busienss or other for 
profit, non-profit institutions. 

Frequency: Annually. 

Respondent's Obligation: Voluntary. 

OMB Desk Officer: Dr. J. Timothy 
Sprehe. Written comments and 
recommendations on the proposed 
information collection should be sent to 
Dr. Sprehe at Office of Management and 
Budget, Desk Officer, Room 3235, New 
Executive Office Building, Washington, 
DC 20503. 

DOD Clearance Officer: Mr. William 
P. Pearce. Written request for copies of 
the information collection proposal 
should be sent to Mr. Pearce, WHS/ 
DIOR, 1215 Jefferson Davis Highway, 
Suite 1204, Arlington, Virginia 22202- 
4302. 

Dated: March 25, 1991. 

L. M. Bynum, 

Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

[FR Doc. 91-7355 Filed 3-27-01; 8:45 am} 
BILLING CODE 3810-01-M 


Office of the Secretary 


Discontinuance of HF CW (A1A) 
Transmission of the 
HYDROPAC Warnings 


AGENCY: Defense Mapping Agency, DoD. 
ACTION: Notice. 


SUMMARY: Due to the planned 
NAVCOMMSTAs phase down by the 
Naval Computer and 
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Telecommunications Command, 
HYDROLANT and HYDROPAC 
navigational warnings will be 
discontinued on HF CW (A1A) 
transmission. Stations affected are: 
Norfolk, VA; Key West, FL; Thurso, 
Scotland; Rota, Spain; Honolulu, HA; 
and Guam. Broadcasts of HYDROLANT 
and HYDROPAC navigational warnings 
via F1B transmissions will continue from 
Boston, Guam, and Honolulu (reference 
DMA Publication 117, Radio 
Navigational Aids). Please note that this 
change does not affect the HF CW 
(A1A) transmission of NAVAREA IV or 
NAVAREA XII warnings. 


EFFECTIVE DATE: June 30, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Elroy A. Soluri, Chief, Navigation 
Division, Defense Mapping Agency, 
Hydrographic/Topographic Center, 6500 
Brookes Lane, Washington, DC 20315- 
0030, Telephone (301) 227-3370. 
SUPPLEMENTARY INFORMATION: The 
Defense Mapping Agency's World Wide 
Navigational Warning Service broadcast 
watch desk promulgates four series of 
navigational warnings: NAVAREA IVs, 
NAVAREA Xils, HYDROLANTs, and 
HYDROPACs. These messages provide 
mariners with current information that 
they need to use to make navigational 
decisions. Text of messages include 
major aids to navigation not functioning 
properly, naval exercises on the high 
seas, newly discovered hazards to 
shipping, and vessels in need of 
assistance. One of the transmission 
methods is HF CW. This type of 
transmission will be suspended for the 
HYDROLANT and HYDROPAC series 
due to modernization enhancements and 
budgetary issues that will close down 
transmitter sites. 

Dated: March 25, 1991. 
L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. _ - 
[FR Doc. 91-7352 Filed 3-27-91; 8:45 am] - 
BILLING CODE 3810-01-M 


Defense Science Board Task Force on 
Ballistic Missile Defense 


ACTION: Notice of advisory committee 
meetings. 


SUMMARY: The Defense Science Board 
Task Force on Ballistic Missile Defense 
will meet in closed session on April 23- 
24 and May 30-31, 1991 at Riverside 
Research Inc., Arlington, Virginia. 


The mission of the Defense Science 
Board is to advise the Secretary of 
Defense and the Under Secretary of 
Defense for Acquisition on scientific and 
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technical matters as they affect the 
perceived needs of the Department of 
Defense. At these meetings the Task 
Force will consider the requirements for 
tactical and theater ballistic missile 
defenses; their interaction and 
interfaces with CONUS BMD; 
recommendations for development and 
deployment options; the necessary 
technological underpinning; ABM treaty 
implications and other related policy 
issues. 

In accordance with section 10(d) of 
the Federal Advisory Committee Act, 
Public Law No. 92-463, as amended (5 
U.S.C. app. II (1988)), it has been 
determined that these DSB Task Force 
meetings, concern matters listed in 5 
U.S.C. 552b{c)(1) (1988), and that 
accordingly these meetings will be 
closed to the public. 


Dated: March 25, 1991. 
Linda M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
[FR Doc. 91-7353 Filed 3-27-91; 8:45 am] 
BILLING CODE 3810-01-M 


Defense Science Board Task Force on 
Space Exploration Initiative Support 


ACTION: Notice of advisory committee 
meetings. 

SUMMARY: The Defense Science Board 
Task Force on Space Exploration 
Initiative Support will meet in closed 
session on May 15, 1991 at the Pentagon, 
Arlington, Virginia. 

The mission of the Defense Science 
Board is to advise the Secretary of 
Defense and the Under Secretary of 
Defense for Acquisition on scientific and 
technical matters as they affect the 
perceived needs of the Department of 
Defense. At this meeting the Task Force 
will review the status of DoD activities, 
consider cooperative areas for DoD 
involvement, particularly those areas 
where there may be dual use—civil and 
military. 

In accordance with section 10(d) of 
the Federal Advisory Committee Act, 
Public Law No. 92-463, as amended (5 
U.S.C. app. II, (1988)), it has been 
determined that these DSB Task Force 
meetings, concern matters listed in 5 
U.S.C. 552b(c)(1) (1988), and that 
accordingly this meeting will be closed 
to the public. 


Dated: March 25, 1991. 
Linda M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
[FR Doc. 91-7354 Filed 3-27-91; 8:45 am] 
BILLING CODE 3810-01-M 


Department of the Air Force 


USAF Scientific Advisory Board; 
Meeting 


March 21, 1991. 

The USAF Scientific Advisory Board 
Airlift Cross-Matrix Panel will meet on 
19 Apr. 91 from 8 a.m. to 5 p.m. at Scott 
AFB, IL. 

The purpose of this meeting will be to 
provide an orientation to the new panel 
members on the policies and programs 
of the Military Airlift Command and to 
review the status of previous initiatives 
that have been implemented based on 
Scientific Advisory Board 
recommendations. The meeting will 
involve discussions of classified defense 
matters listed in section 552b(c) of title 
5, United States Code, specifically 
subparagraph (1) thereof, and 
accordingly will be closed to the public. 

For further information contact the 
Scientific Advisory Board Secretariat at 
703-697-4648. 

Patsy J. Conner, 

Air Force Federal Register Liaison Officer. 
[FR Doc. 91-7332 Filed 3-27-91; 8:45 am] 
BILLING CODE 3910-01-M 


USAF Scientific Advisory Board; 
Meeting 


The USAF Scientific Advisory Board 
Ad Hoc Committee on Modelling and 
Simulation will meet on 16-17 April 1991 
from 8 a.m. to 5 p.m. at the Pentagon, 
Washington DC 20330. 

The purpose of this meeting will be to 
prepare the study final briefing and 
report. This meeting will involve 
discussions of classified defense matters 
listed in section 552b(c) of title 5, United 
States Code, specifically subparagraph 
(1) thereof, and accordingly will be 
closed to the public. 

For further information contact the 
Scientific Advisory Board Secretariat at 
(703) 697-4648. 

Patsy J. Conner, 

Air Force Federal Register Liaison Officer. 
[FR Doc. 91-7333 Filed 3-27-91; 8:45 am] 
BILLING CODE 3910-01-M 


Department of the Navy 
CNO Executive Panel; Closed Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. app. 2), notice is hereby given 
that the Chief of Naval Operations 
(CNO) Executive Panel Shallwo Water 
Antisubmarine Warfare Task Force will 
meet April 11-12, 1991 from 9 a./m. to 5 
p.m., at the Naval Undersea Systems 


Command, New London, Connecticut. 
This session will be closed to the public. 

The purpose of this meeting is to 
evaluate U.S. Navy shallow water 
antisubmarine warfare long-term 
strategies. The entire agenda for the 
meeting will consist of discussions of 
key issues related to shallow water 
antisubmarine warfare and related 
intelligence. These matters constitute 
classified information that is specifically 
authorized by Executive Order to be 
kept secret in the interest of national 
defense and, are in fact, properly 
classified pursuant to such Executive 
Order. Accordingly, the Secretary of the 
Navy has determined in writing that the 
public interest requires that all sessions 
of the meeting be closed to the public 
because they will be concerned with 
matters listed in section 552b(c)(1) of 
title 5, United States Code. 

For further information concerning 
this meeting, contact: Judith A. Holden, 
Executive Secretary to the CNO 
Executive Panel, 4401 Ford Avenue, 
room 601, Alexandria, Virginia 22302- 
0268, Phone (703) 756-1205. 

Dated: March 18, 1991. 

G. B. Roberts, 

LtCOL, JAGC, USMC, Federal Register 
Liaison Officer. 

[FR Doc. 91-7311 Filed 3-27-91; 8:45 am] 
BILLING CODE 3810-AE-M 


Board of Visitors to the United States 
Naval Academy; Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. App. 2), notice is hereby given 
that the Board of Directors to the United 
States Naval Academy will meet 8 April 
1991, at the U.S. Naval Academy, 
Annapolis, Maryland. The session, 
which is soon to the public, will 
commence at 8:30 a.m. and terminate ai 
3 p.m., 8 April 1991, in room 301, 
Rickover Hall. 

The purpose of the meeting is to make 
such inquiry as the Board shall deem 
necessary into the state of morale and 
discipline, the curriculum, instruction, 
physical equipment, fiscal affairs, and 
academic method of the Naval 
Academy. 

For further information concerning 
this meeting contact: Captain John W. 
Renard, U.S. Navy, Retired, Secretary to 
the Board of Visitors, Dean of 
Admissions, United States Naval 
Academy, Annapolis, Maryland 21402- 
5017, (301) 267-4361. 





Dated: March 20, 1991. 
G.B. Roberts, 
LtCOL, USMC, Federal Register Liaison 
Officer. 


DEPARTMENT OF ENERGY 
Federal Energy Regulatory 
Commission 


[Project No. 6731-001; South Carolina] 


Aquenergy Systems, inc. and 
Coneross Power Corp.; Availability of 
Environmental Assessment 

March 21, 1991. 

In accordance with the National 
Environmental Policy Act of 1969 and 
the Federal Energy Regulatory 
Commission's (Commission's) 
regulations, 18 CFR part 380 (Order No. 
486, 52 FR 47897}, the Office of 
Hydropower Licensing has reviewed the 
application for minor license for the 
existing Coneross Hydroelectric Project 
located on Coneross Creek in Oconee 
County near Seneca, South Carolina, 
and has prepared an Environmental 
Assessment (EA) for the existing 
project. In the EA, the Commission's 
staff has analyzed the environmental 
impacts of the project and has 
concluded that approval of the project, 
with appropriate mitigative measures, 
would not constitute a major federal 
action significantly affecting the quality 
of the human environment. 

Copies of the EA are available for 
review in the Public Reference Branch, 
room 3308, of the Comniission’s offices 
at 941 North Capitol Street, NE., 
Washington, DC 20426. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-7297 Filed 3-27-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP91-65-000) 
Florida Gas Transmission Co.; intent 


ersburg/Sarasota Connector 
Project and Request for Comments on 
Its Scope 


March 25, 1981. 
Summary 

Notice is hereby given that the staff of 
the Federal Energy Regulatory 
Commission {FERC or Commission) will 
prepare an environmental assessment 
(EA) on the natural gas facilities 
proposed by Flordia Gas. Transmission 
Company (FGT) in the above docket. 
The proposal will be referred to as the 


St. Petersburg/Sarasota Connector 
Project. 

In total, the jurisdictional facilities 
proposed by FGT consist of 36 miles of 
18-inch-diameter pipeline loop in a 
general north/south direction in 
Manatee and Hillsborough Counties, 
Florida. Maps showing the location of 
the facilities are contained in appendix 
1.3 < 

In order to provide the proposed 
service by July 1, 1992, FGT proposes to 
construct the facilities described below. 
The total estimated cost of the proposed 
facilities is $17,506,300. 

Purpose of Project 

Pursuant to section 7(c} of the Natural 
Gas Act, FGT proposes to construct, 
own and operate facilties which would 
connect its existing St. Petersburg 
Lateral and Sarasota Lateral pipelines. 
The application states that the proposed 
facilities would enhance the operational 
flexibility of FGT’s pipeline system 
within the state of Florida and enable 
FGT to offer available capacity to new 
and existing customers. Subject to future 
FERC authorization, FGT may also 
provide up to 45,000 MMBtu/day of firm 
service to the proposed Hardee Power 
Station in Hardee County, Florida. This 
proposed combined-cycle generating 
plant would be owned and operated by 
TECO Power Services Corporation, to 
supply electric power to Seminole 
Electric Cooperative, Inc., and Tampa 
Electric Company. 

Proposed Facilities 

The proposed pipeline would begin at 
approximately milepost (MP) 57.8 of the 
Sarasota Lateral in Section 12, 
Township 33 South, Range 21 East, in 
Mantee County, Florida. This location is 
adjacent to State Route 39, 
approximately 2.3 miles north of its 
intersection with State Route 62. The 
pipeline would extend in a generally 
northern direction to approximately MP 
57.5 of the St. Petersburg Lateral in 
Section 5, Township 28 South, Range 21 
East, in Hillsborough County, Florida. 
That location is approximately 0.3 mile 
east and 0.1 mile north of the 
intersection of Knights Road and 
Gallagher Road. 


Affected Areas 


Approximately 50 percent of the 
proposed pipeline route would share or 
lie adjacent to rights-of-way of existing 
and abandoned roads and railroads. 


1 The appendices are not being printed in the 
Federal Register; however, copies are being mailed 
to all parties receiving this notice and are also 
available from the Commission’s Public Reference 
Branch, reom 3104, $41 North Capitol Street, NE., 
Washington, DC 20426, or call (202) 208-1371. 
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However, lands adjacent to these 
existing rights-of-way may be either 
directly or indirectly affected by the 
project. Two percent of the proposed 
route would cross existing 
transportation rights-of-way and 
streams, 4.8 percent would cross 
orchards, 6.6 percent would cross 
residential areas, 10.0 percent would 
cross phosphate strip-mined areas, 18.0 
percent would cross forested lands, and 
58.6 percent would cross agricultural/ 
open lands. The location and extent of 
wetlands which would be affected 
within these categories will be 
determined during the preparation of the 
EA. See appendix 2 for a description of 
pipeline construction procedures. 


Current Environmental Issues 


The EA will address the 
environmental concerns that have been 
and will be identified by the FERC staff, 
interveners, and by concerned resource 
agencies and individuals who have 
contacted the FERC. The following 
issues have been identified for 
consideration in the EA: 


Water 
Re- 
sources 


—aImpact of 13 perennial stream 


crossings. 

—Effect on groundwater. 

—Effect on irrigation systems. 

Cultural —Effect of the project on prop- 
Re- erties listed on or eligible for 
sources the National Register of His- 
toric Places. 

—Impact on threatened and en- 
dangered species. 

—Impact on wetlands and fish- 
eries. 

—Habitat alteration. 

—Geologic hazards, including 
sinkholes. 

—Impact on exploitable mineral 
resources, including phos- 
phates. 

—Erosion control and right-of- 
way restoration/revegetation. 

—Utilization of existing right-of- 
way. 

—Consistency with the Florida 
Coastal Zone Management 
Plan. 

—Impact on residences, parks, 
public buildings, and citrus 
groves. 

—Pipeline route variations to 
avoid environmentally sensi- 
tive areas. 


Biological 
Re- 


sources 


Geology 
and 
Soils 


Comments and Procedural Information 


Comments from Federal, State, and | 
local agencies and the public are 
requested to help identify significant 
issues or concerns related to the 
proposed action, to determine the scope 
of issues that need to be analyzed, and 
identify and eliminate from detailed 
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review the issues which are not 
significant. All comments on specific 
environmental issues should contain 
supporting documentation or rationale. 
Detailed maps of specific portions of the 
proposed pipeline routes and facility 
locations are available from the project 
manager identified below. 

Written comments should be 
submitted on or before April 26, 1991, 
reference Docket No. CP91-65-000, and 
should be addressed to the Secretary, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426. A copy of the 
comments should also be sent to Mr. Jeff 
Gerber, Project Manager, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., room 7312, 
Washington, DC 20426. Mr. Gerber may 
be reached at (202} 208-0282. 

The EA will be based on the FERC 
staff's independent analysis of the 
proposal, and together with the 
comments received, will comprise part 
of the record to be considered by the 
Commission in this proceeding. 

The EA may be offered as evidentiary 
material if an evidentiary hearing is held 
in this proceeding. In the event that an 
evidentiary hearing is held, anyone not 
previously a party to this proceeding 
and wishing to present evidence on 
environmental or other matters must 
first file with the Commission a motion 
to intervene pursuant to rule 214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214). 

Lois D. Cashell, 
Secretary. 


Construction Procedures; Appendix 2 


The proposed pipeline would be 
located within a permanently 
maintained 50-foot-wide right-of-way. 
An additional 25-foot-wide right-of-way 
would be required during construction. 

FGT states that the proposed facilities 
would be constructed and operated in 
accordance with all applicable 
regulations. These include: 49 CFR part 
192, “Transportation of Natural and 
Other Gas by Pipeline: Minimum 
Federal Safety Standards; 18 CFR part 
2.69,” “Guidelines to be Followed by 
Natural Gas Pipeline Companies in the 
Planning, Clearing, and Maintenance of 
Rights-of-Way;” and other applicable 
Federal, State, and local regulations and 
permit requirements. 

The proposed new pipeline 
construction would begin with the 
clearing and grading of a 75-foot-wide 
construction right-of-way, to prepare a 
relatively level strip te accommodate 
construction equipment. Pipeline 
segments within or adjacent to existing 


transportation rights-of-way would 
require less clearing of new rights-of- 
way. Staging areas for some larger 
wetland, stream, railroad, and road 
crossings usually require wider — 
construction rights-of-way. Rotary- 
wheel ditching machines, backhoes, or 
rippers would be used to excavate a 
trench deep enough to provide the 
minimum depth of cover in soils, 
normally 30 to 36 inches, required by the 
U.S. Department of Transportation. 


After trenching, pipe segments would 
be strung along the right-of-way, bent to 
conform to the contours of the trench, 
welded together, coated, and lowered 
into the trench. The trench would be 
backfilled using previously excavated 
materials if these are suitable for 
contact with the pipeline. If not, material 
would be brought in to pad the trench. 
Topsoil that was conserved would be 
replaced at approximately its original 
position. The right-of-way would be 
restored to its original contours as much 
as practicable, and reseeded, limed, 
fertilized, and mulched in accordance 
with erosion and sedimentation control 
plans. 


Special construction methods would 


’ be used to cross wetlands, rivers, and 


streams to provide stable work areas for 
the construction equipment, to reduce 
sedimentation, to restore the vegetation, 
and to prevent changes in natural 
drainage patterns. Small streams would 
be trenched using a backhoe, clam 
dredge, dragline, or similar equipment. 
For major river crossings, such as the 
Alfia River in Hillsborough County, 
floating excavation equipment may be 
required to dig the trench. Blasting may 
be necessary for streams and rivers with 
rock bottoms. 


Expanded work areas required for 
major river construction would be 
located back from the waterline. 
Construction methods for crossing small 
wetlands would be similar to those used 
on dry land. 


Construction in large wetlands areas 
would involve using the “push-pull” 
technique, i.e., after the trench is dug, 
the pipe joints are welded together in 
one area, floatation devices are attached 
to the welded pipe, and the floating 
pipeline is pushed or pulled into place. 
When the floats are removed, the pipe 
settles to the bottom of the trench, the 
trench is backfilled, and the original 
wetland contours are restored. 


[FR Doc. 91-7364 Filed 3-27-91; 8:45 am} 
BILLING CODE 6717-01-M 


[Docket Nos. TA91-1-1-004 and TQ9? 2-1- 
002) 


Alabama-Tennessee Natural Gas Co.; 
Compliance Filing 
March 21, 1981. 

Take notice that on March 12, 1991, 
Alabama-Tennessee Natural Gas 
Company (Alabama-Tennessee} filed 
the following tariff sheets to its FERC 
Gas Tariff, First Revised Volume No. 1: 
Substitute Twenty-Fourth Revised Sheet 
No. 4, with a proposed effective date of 
January 1, 1991, and Substitute Alternate 
Twenty-Fifth Revised Sheet No. 4, with 
a proposed effective date of April 1, 
1991. 

Alabama-Tennessee states that it is 
filing the revised tariff sheets to correct 
the surcharge adjustment of its FERC 
Gas Tariff, First Revised Volume No. 1, 
that were incorrectly shown on Twenty- 
Fifth Revised Sheet No. 4, filed in 
Docket No. TA91—1-1-001 on January 31, 
1991, and in Docket No. TQ91-2-1-001 
on March 1, 1991, respectively. 

Alabama-Tennessee states that a 
copy of this filing without the computer 
diskette has been mailed to Alabama- 
Tennessee's jurisdictional customers, 
interested state regulatory commissions 
and each person designated on the 
Commission's official service list. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission’s Rules of Practice and 
Procedures, 18 CFR 385.214 and 385.211. 
All such protests should be filed on or 
before March 28, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doe. 91-7299 Filed 3-27-91; 8:45 am} 
BILLING CODE 6717-01-M 


[Docket No. CP87-5-019] 


CNG Transmission Corp.; Compliance 
Filing 


March 20, 1991. 

Take notice that on March 1, 1991, 
CNG Transmission Corporation 
(“CNG”), pursuant to Ordering 
Paragraphs (L} and (V) of the 





Commission's order issued June 5, 1990 
in Docket No. CP87-5-002, et al. (51 
FERC, { 61,267) OPPR Letter Orders 
dated December 10 and 26, 1990, and the 
Commission's regulations governing the 
electronic submission of tariffs, 18 CFR 
§ 385.2011(b) (1989), filed copies of the 
following tariff sheets, to it FERC Gas 
Tariff, First Revised Volume No. 1, with 
proposed effective date of April 1, 1991. 


Sixth Revised Sheet No. 31 
First Revised Sheet No. 34 
Original Sheet No. 35 

First Revised Sheet No. 115 
First Revised Sheet No. 116 
First Revised Sheet No. 120 
First Revised Sheet No. 121 
First Revised Sheet No. 124 
First Revised Sheet No. 129 
First Revised Sheet No. 130 


The Commission's June 5, 1990 Order 
(51 FERC ] 61,267) certificated the final 
portion of the so-called APEC Project. It 
involves the construciton and operation 
of CNG's North Summit Storage Project 
to provide the Phase II and III levels of 
storage service to certain APEC storage 
services customers. The purpose of this 
tariff filing is to change Rates Schedule 
GSS-11 rates to reflect the cost of 
construction of the North Summit 
Storage Pool and commencement of the 
APEC Phase levels of storage service. 

CNG states that copies of the filing 
were served upon affected customers 
and interested state commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission's Rules of Practices and 
Procedures, 18 CFR 385.214 and 385.211. 
All such protests should be filed on or 
before March 27, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 


and are available for public inspection. 
Lois D. Cashel, 

Secretary. 

[FR Doc. 91-7300 Filed 3-27-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. ST91-2686-2686-000 through 
$T91-5259] 


Florida Gas Transmission Co; Self- 
implementing Transactions 


March 21, 1991. 

Take notice that the following 
transactions have been reported to the 
Commission as being implemented 
pursuant to part 284 of the Commission’s 
regulations, sections 311 and 312 of the 
Natural Gas Policy Act of 1978 (NGPA) 
and section 5 of the Outer Continental 
Shelf Lands Act.? 

The “Recipient” column in the 
following table indicates the entity 
receiving or purchasing the natural gas 
in each transactions. 

The “part 284 subpart” column in the 
following table indicates the type of 
transaction. 

A “B” indicates transportation by an 
intrastate pipeline on behalf of an 
interstate pipeline or a local distribution 
company pursuant to § 284.102 of the 
Commission's regulations and section 
311(a)(1) of the NGPA. 

A “C” indicates transportation by an 
interstate pipeline on behalf of an 
intrastate pipeline or a local distribution 
company served by an interstate 
pipeline pursuant to § 284.122 of the 
Commission's regulations and section 
311(a)(2) of the NGPA. 

A “D” indicates a sale by an 
intrastate pipeline to an interstate 
pipeline or a local distribution company 
served by an interstate pipeline 
pursuant to § 284.142 of the 
Commission's regulations and section 
311(b) of the NGPA. Any interested 
person may file a complaint concerning 


' Notice of a transaction does not constitute a 
determination that the terms and conditions ot the 
proposed service will be approved or that the 


noticed filing is in compliance with the 
Commission's regulations 


Recipient 


Eastex Hydrocarbons, Inc 


..| Asociated Natural Gas Co., Inc. 


A 
..| Hadson Gas Systems, Inc 


ia Transco Energy Marketing Co... 


a Citizens Gas Supply Corp 
..-| Bishop Pipeline Corp.......... ae 


-..| Louisiana State Gas Corp . 
..| Riverside Energy Resources... 
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such sales pursuant to § 284.147(d) of the 
Commission's regulations. 

An “E” indicates an assignment by an 
intrastate pipeline to any interstate 
pipeline or local distribution company 
pursuant to section 284.163 of the 
Commission's regulations and section 
312 of the NGPA. 

A“G” indicates transportation by an 
interstate pipeline on behalf of another 
interstate pipeline pursuant to § 284.222 
and a blanket certificate issued under 
§ 284.221 of the Commission’s 
regulations. 

A “G-S” indicates transportation by 
interstate pipelines on behalf of shippers 
other than interstate pipelines pursuant 
to § 284.223 and a blanket certificate 
issued under § 284.221 of the 
Commission's regulations. 

A “G-LT” or “G-LS” indicates 
transportation, sales or assignments by 
a local distribution company on behalf 
of or to an interstate pipeline or local 
distribution company pursuant to a 
blanket certificate issued under 
§ 284.224 of the Commission's 
regulations. 

A “G-HT” or “G-HS” indicates 
transportation, sales or assignments by 
a Hinshaw Pipeline pursuant to a 
blanket certificate issued under 
§ 284.224 of the Commission's 
regulations. 

A “G-ST” indicates the storage 
services, in particular, of a Hinshaw 
pipeline company, pursuant to section 
7(c) of the Natural Gas Act and § 284.224 
of the Commission’s Regulations. 

A “K” indicates transportation of 
natural gas on the Outer Continental 
Shelf by an interstate pipeline on behalf 
of another interstate pipeline pursuant 
to § 284.303 of the Commission’s 
regulations. 

A “K-S” indicates transportation of 
natural gas on the Outer Continental 
Shelf by an intrastate pipeline on behalf 
of shippers other than interstate 
pipelines pursuant to § 284.303 of the 
Commission's regulations. 

Lois D. Cashell, 
Secretary. 


Part 284 
Subpart 





S$T91-2711...... 


$T91-2712.. 
$T91-2713.. 


ST91-2717 
ST91-2718 


S$T91-2719...... 


$T91-2720 
S$T91-2721 
ST91-2722 
ST91-2723 
$T91-2724. 
ST91-2725. 
ST91-2726 
$T91-2727 
ST91-2728 
ST91-2729 
$T91-2730 
ST91-2731 
$T91-2732 
ST91-2733 
ST9T-2734 


ST9t-2738...... 


ST91-2736. 
ST91-2737 
ST91-2738 


ST91-2739...... 


ST91-2740 


ST91-2741 


ST91-2742.... 
ST91-2743.... 
$T91-2744.... 
ST91-2746.... 
ST91-2746.... 
ST91-2747.... 


ST9t-2752.... 
ST91-2753.... 
ST9t-2754.... 
ST9t-2755.... 
S$T91-2756.... 
ST9t-2757.... 
ST9t-2758.... 
ST9t-2759.... 
ST91-2760.... 
ST91-2761..... 
ST9t-2762.... 
*STSt-2763.. 


*ST91-2764 
“ST91-2765 


“ST91-2766.. 
*ST91-2767.. 
*ST91-2768.. 


*ST91-2769 
*ST91-2770 
*ST91-2771 


*ST91-2772...... 
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High Plains Natural Gas Co ............... 


Northwestern Mutual Life Insurance Co 
I cscstncaanseagiitescsinsennitticen 


... Williston Basin Interstate P/L Co.... 
.| Williston Basin Interstate P/L Co.... 


Columbia Gas Transmission Corp. .......--...--.--ssserse-esee 


eo United Gas Pipe Lime CO...........essscscessssseressseessensanres 
«+ United Gas Pipe LIM© CO.sevsseareseeeosnerensenesnnsnnee 


11-01-90 
11-01-80 
11-01-90 
11-01-90 
11-01-90 
11-01-80 
11-01-90 
11-01-90 
11-01-80 
11-01-90 
11-01-90 
11-01-90 
11-01-90 
11-01-80 
11-01-90 
11-01-80 
11-01-80 
11-01-90 
11-01-90 
11-01-30 
11-01-90 
11-01-90 
11-01-90 
11-01-90 
11-01-90 
11-01-90 
11-01-90 
11-01-90 
11-01-90 
11-01-90 
11-01-90 
41-01-90 
11-01-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-80 
11-02-90 
11-02-90 


11-02-90 
11-02-80 
11-02-90 
11-02-90 
41-02-80 
11-02-90 
11-02-90 
41-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-80 
11-02-90 
11-02-80 
11-01-80 
11-01-80 
11-01-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-80 
11-02-90 
11-02-90 
11-02-80 
11-02-00 
11-02-80. 
11-02-90 


PEEEESELEEEO EE Dee TP OPER. LELLLELE”  bbbbhbh bbhhbhh hhbhh mone 


SS RG TERE a: RT NTE RLS, LR MAE a MO SIRT NMA AF IT LE 3 SCE RE RE TSS AE EAD RI RTE IGE! UPS LEO LN SEM I SENS OER ARTO HOSE TT 
a Part 284 | Est. max. Daily 
“0 scar 





12900 


= 


*“ST91-2777 
*ST91-2778..... 
*ST91-2779.... 
*ST91-2780.... 
*ST91-2781 
*ST91-2782.... 


*ST91-2785.... 
*ST91-2786.... 
*ST91-2787.... 
*ST91-2788.... 
*ST91-27839.... 
*ST91-2790.... 


*ST91-2791....... 


*ST91-2791.... 
*ST91-2792 
*ST91-2793.........-0+4 
*ST91-2794.........000. 
*ST91-2795 
*ST91-2796............. 
*ST91-2797..........- 
*ST91-2798.............. 
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Transcontinental Gas Pipe Line Corp 


....| Transcontinenta! Gas Pipe Line Corp 
..| Transcontinental Gas Pipe Line Corp.... 
..| Transcontinental Gas Pipe Line Corp.... 

..« Transcontinental Gas Pipe Line Corp.... 

..| Transcontinental Gas Pipe Line Corp.... 

Transcontinental Gas Pipe Line Corp.... 

Transcontinental Gas Pipe Line Corp.... 

Transcontinental Gas Pipe Line Corp.... 

Transcontinental Gas Pipe Line Corp.... 

...| Transcontinental Gas Pipe Line Corp.... 

Transcontinental Gas Pipe Line Corp.... 


Midwestern Gas Transmission Co.. 
Midwestern Gas Transmission Co.. 
Midwestern Gas Transmission Co.. 
Midwestern Gas Transmission Co.. 
Midwestern Gas Transmission Co.. 


...| Midwestern Gas Transmission Co... 


Midwestern Gas Transmission Co.. 
Midwestern Gas Transmission Co.. 
Midwestern Gas Transmission Co.. 
Midwestern Gas Transmission Co.. 
Midwestern Gas Transmission Co.. 


..| Midwestern Gas Transmission Co. 


Midwestern Gas Transmission Co. 


..| Midwestern Gas Transmission Co. 


Midwestern Gas Transmission Co 


..| Midwestern Gas Transmission Co. 


*ST91-2816............. 
“ST91-2817............ a 


Midwestern Gas Transmission Co. 
Midwestern Gas Transmission Co 
Midwestern Gas Transmission Co. 
Midwestern Gas Transmission Co. 


Colorado interstate Gas Co 


..| Colorado Interstate Gas Co .. 


iit 


i 


GERERRERE ERE 
Sesszsss 
gaacacaa 


il 


ge 
ge 


..| Transco Energy Marketing Co... 
a Bishop Pipeline Corp... 


-| Sigco Marketing, Inc... 
..| Coastal States Gas Transmission Co 
..| Industrial Energy Services Co 


...| Transco Energy Marketing Co 

....| HNG Internorth Gas Marketing, Inc 
..| Gulf Eastern Pipeline Co 

..| HNG Internorth Gas Marketing, Inc .. 


..| Transworld Oil U.S.A., Inc 


~_.| Midcon Marketing Corp 
...., Western Natural Gas and Trans. Corp 
..| Western Natural Gas and Trans. Corp 


i Western Natural Gas and Trans. Corp 


Recipient 


11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-01-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
11-02-90 
* 11-02-90 
11-05-90 
11-05-90 
11-05-90 
11-05-90 
11-05-90 
11-05-90 
11-05-90 
11-05-90 
11-05-90 
11-05-90 
11-05-90 
11-05-90 
11-05-90 
11-05-90 
11-05-90 
11-05-90 


Associated Natural Gas, inc . : 


11-05-90" 


11-05-90 
11-05-90 
11-05-90 
11-05-90 
11-05-90 
11-05-90 
11-05-90 
11-05-90 
11-05-90 
11+05-90 
11-05-90 
11-05-90 
11-05-90 
11-05-90 


Part 284 


G-S 
G-S 


G-S 
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z 
g 


oa vowewrae | ei 


ST91-2857 
ST91-2858 


ST91-2861 
ST91-2862 
*ST91-2863... 
*ST91-2864... 
*ST91-2865... 
*ST91-2866... 
*ST91-2867... 
*ST91-2868... 
*ST91-2869.. 
*ST91-2870.. 
*ST91-2871.. 
*ST91-2872.. 
*ST91-2874.. 
*ST91-2875.. 
*ST91-2876 
*ST91-2877 
*ST91-2879 
*ST91-2880 
*ST91-2881 
*ST91-2882 
*ST91-2883 
*ST91-2884.. 
*ST91-2885.. 
*ST91-2886.. 
*ST91-2887.. 
*ST91-2889.. 
*ST91-2890.. 
*ST91-2891.. 
*ST91-2892.. 
*ST91-2893. 11-06-90 
*ST91-2894. a “ 11-06-90 
ST91-2895... i a acai . 11-06-90 
ST91-2896... aaa ae ~.e} Philadelphia i | 11-06-90 
ST91-2897 11-06-90 
$T91-2898 11-06-90 
ST91-2899 wevesseen} 11-06-90 
ST91-2900 bed slacial we] - 11-06-90 
ST91-2901... 7 i hi i i cssseticesenereseseesssions] 11-06-90 
$T91-2902... i ‘ + 11-06-90 
ST91-2903... A is a i RRESOUFCES .......0400+s «ee| 11-07-90 
ST91-2904... : i J i i ie 11-07-90 
ST91-2905... i i iSSi ' i ~ om 11-07-90 
ST91-2906... ; i iSSi a sca iatcladiesoes a 11-07-90 
$T91-2907.. J i iSSi bi as ! we 11-07-90 
$T91-2908.. ; i i ike pee i feansanias 11-07-90 
ST91-2909.. J i i a Laibtiioenesa | 11-07-90 
$T91-2910.. a i issi c «| Ci «| 11-07-90 
ST91-2911.. i i Ros rr 7 | .. 11-07-90 
$T91-2912.. = i be ed i «| 11-07-90 
ST91-2913.. i Ee a ERE ..| . 11-07-80 
ST91-2914 i bess Sed ieciosenneibel | 11-07-90 
ST91-2915 nate ail i hiseddaplanens 11-07-90 
ST91-2916 _ eed 11-07-90 
ST91-2917 P heed -..| Rangeline. Corp 11-07-90 
ST91-2918 ia ail ki 11-07-90 
ST91-2919.. a Co... 4 i : 11-07-90 
ST91-2920.. 11-07-90 
$T91-2921.. aa 11-07-80 
$T91-2922.. oi System... «| 11-07-90 
ST91-2923.. | Tej i ICA..........4 11-07-90 
S$T91-2924.. a i sil .| 11-07-90 
$T91-2925. 11-07-90 
$T91-2926. 11-07-90 
$T91-2927 11-07-90 
*ST91-2928... 11-07-90 
*ST91-2929... 11-07-90 
*ST91-2930... 11-07-90 
*ST91-2931... 11-07-90 
*ST91-2932 11-07-90 
*ST91-2933 11-07-90 
*ST91-2934... 11-07-90 
*ST91-2935... 11-07-90 
*ST91-2936.... 11-07-90 
*ST91-2997... 


11-07-90 
*ST91-2938.... 11-07-90 


11-07-90 
11-07-90 


“Sobbe ‘ 


11-06-90 
11-06-90 
11-06-90 
11-06-90 
11-06-90 
11-06-90 
11-06-90 
11-06-90 
11-06-90 
11-06-90 
11-06-90 
11-06-90 
11-06-90 
11-06-90 
11-06-90 
11-06-90 
11-06-90 
11-06-90 


geegggeggrrr se? 


fag207228172 
899999999838 


= 
3 
'SSeeeeeeseaaaseseaca 


78 OTE ETO FEL bbn bbb obbnnonabnbbbononos 


249,315 
752,066 
22,000 

* 135,000 
50,000 


$88888893338 
SPEEEEREEGERELES O'S aches’ se 


BEREREREEE 
GSU TTITTese 
Geeacaacecage 


® 
h 
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ee SE ee ee ie 


*ST91-2941... 
*“ST91-2942... Transcontinental Gas fool RD OD ceceitecnitlihiictcnasite 


*ST91-2943... Transcontinental Gas Pipe Line Corp.......-..-.c-sse-s--+ 
*ST91-2944... 4 eisai es 
"ST91-2945.............4 ipe Li Arco Oil & Gas CO........cesceccesceseee 
Transco Energy Marketing Co... 
Coastal Gas Marketing Co............. 
i Transco ee Marketing Co... 


BS RE aS ee cae 
Tenet COD OD si ce enccanccansendabnicaninildssidactinstsssiatitescclabincssllgt 


Texas Eastern Tramsmission Conp .....-.....-sssssersseveesesees 
TORTI Fad bas ccheicstcsnniccsscnsisnsitcinaediiiosatbninlindntalenjiiill 
PUR ID isa dies cchassecstadiceinscassonsanssnsansssssnecsibtboasidataae 
TURN TT ck csccscnstsccnsceenscesernsvcisulibiscncddnaibosind 
Trunkline Gas Co....... sinespebcibaatsechandiadadissckiatasaagialae 
Trunkline Gas Co.... salacecimpecehnnacoessinenintensacshapstnaddianalataiiaaae 


15, 255, 213 
40,000 
390,000 
700,000 
250,000 
30,000 
20,000 
250,000 
22,000 
4,800 
100,000 
200,000 
200,000 
150,000 
565,260 
32,876 
14,925 
98,630 
15,000 
10,000 
1,600 
30,000 
15,000 
100,C00 
50,000 
100,000 
60,000 
2,000 
25,000 
12.000 


*ST91-3010 
*S191-3011...... 


$791-3013.... 
ST91-3015.... 
S¥91-9016.... 
S¥91-3017... 
ST91-3018 

$¥91-3021.... 
S¥91-3022..... 
ST91-2024.... 
ST91-3026.... 


es 
G-s 
G-S 
G-s 
Gs 
Gs 
Gs 
G-s 
G-S 
Gs 
G-s 
G-s 
G-s 
G-s 
G-s 
G-s 
G-S 
G-S 
G-s 
G-s 
G-s 
G-s 
B 
B 
B 
B 
B 
G-S 
ies 
G-s 
|Ge-s 
G-sS 
G-s 
G-S 
6-s 
G-S 
G-s 
G-s 
G-s 
K-S 
K-S 
K-S 
K-S 
K-S 
K-S 
K-S 
G-S 
G-S 
GS 
Gs 
Gs 
G-sS 
G-S 
6-S 
6-S 
G-s 
G-S 
6-S 
6-8 
G-S 
G-S 
6-5 
G-s 
G-s 
Gs 
G-s 
6-s 
6-S 
G-S 
es 
Gs 
6s 
GS 
6-s 
cs 
1G-S 
8 
a 
8B 
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11-09-90 
11-08-90 
11-08-90 
11-09-90 
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*ST91-3199.. 
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*ST91-3230 
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*ST91-3273... 
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*S$T91-3357....... iti 11-14-90 
*ST91-3358.. . 3. a ‘ ie 11-14-90 
*ST91-3359.........escees Pipeline Entrade Corp we 11-14-90 
*ST91-3360.. sila 11-14-90 
*ST91-3361.. oie i soaneinesiabotwionheapientoa 11-14-90 
*ST91-3362. i Ib estinensnnenisenaden 11-14-90 
*ST91-3363. i mnicntiteesstcied ; 11-14-00 
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*ST91-3370 ANR Pipeline Co... 11-14-90 
*ST91-3371 ANR Pipeline Co... ond i i eaten 11-14-90 
*ST91-3372 anaes i ; 11-14-80 
*ST91-3373 aa Me ascladilatsiiienesiainiiiea 11-14-90 
*ST91-3374. } ssbelieilaanihiasadiachesapia 11-14-80 
*ST91-3375. J i Ro i ss 11-14-80 
*ST91-3376 . saaaneeis <sesssssssssseeeee] 11-14-90 
*ST91-3377 i = Materials CO......ssssssecsseee svsseeel 11-14-80 
*ST91-3378 i oi hs er 11-14-80 
*ST91-3379 i ee 11-14-80 
*ST91-3380 be iii 11-14-90 
*ST91-3381 i es oe i 11-14-90 
*ST91-3382 4 i ine i iSSi 11-14-90 
*ST91-3383.. d i ne | 11-14-90 
*ST91-3384.. j i as BP Gas inc awe} 11-14-90 
*ST91-3385 i i hilaes erveermsreeeene COBStAl Gas Marketing CO .........sscsscssseeeeee| 11-14-90 
*$T91-3386 | ipeli “ae .5.A., 11-14-90 
*ST91-3387 7 i un Coastal Gas Marketing Co 11-14-90 
*ST91-3388 ; ipeli Tejas Power Comp .........c..sssscscnsasessrcnnnserenee | 11-14-90 
*$T91-3389 " ipeli ssvnnassssssssesemnevsensns} GIRS Energy DevelopMent...........c-csscsssssevene 11-14-90 


*ST91-3390 . i Mobil Natural Gas, Inc 11-14-80 
*ST91-3391 . i , - . 11-14-96 


*ST91-3392 : ipeli 4 tay D. 11-14-90 
*$T91-3393......... ipeli eR ao ee 11-14-90 


*ST91-3394 ......csecsves ipeli - .| Transeo Energy Marketing Co..... 11-14-90 
*ST91-3396.............. ipeli oi Transco Energy Marketing Co...... 11-14-90 


*STAI~339G.....esseeeee i Texpar ER@rgy,. INC .......-ssneen 11-14-90 
*S1.I1-3397 .....ceesssees ipeli desaoooansets 11-14-80 


*ST91-3398 .ecccsesn ipeli ; ee 11-14-90 
*STQ1-3399 ..scescee ipeli ai 11-14-90 
*ST91-3400..ecccsesan ipeli : ing Co. ‘ 11-14-90 
*ST91-3401 aaesceeseen ipeli ; oa Ea 11-14-90 
*ST91-3402.... ! ipeline Co... sdiniaiaicaiile : 11-14-90 
*ST91-3403.... ipeli ; i estinad ween] 11-14-00 
*ST91-3404.... ipeli j 11-14-90 


$T91-3406.... ipeli : NGG Transportation, IC.ccccsccueensenrnnd 11-14-00 
*ST91-3406.... i “ ANP SUpLY CO sesccssensasnecsscesnneenneenseen 11-14-90 
*ST91-3407.... ipeli ; Enron.Gas Marketing, INC...) t-14-90 


*ST91-3408.... i . Ypsilanti Community Utilities suistaitioaabebdediads 11-14-80 
*ST91-3409.... ool 4 ipeli mast sna i h 11-14-90 


*ST91-3410 ool ipeli . 11-14-90 
ST91-3411.. id ipeli a ; Midwestem Gas Transmission Co..............|. 11-14-90 
. ipeli Pennsylvania & Southern Gas Co.............|_ 14-14-90 

11-14-90 

11-14-90 

11-14-90 

age Excel 11-14-90 
*ST91-3417.... fa i Repenticioces avo Stellar Gas Co, Ot al... .crececcsecoeeceescerenneen 14-14-80 


*ST91-3416.... 0 ipeli | Texpar Energy, Inc., et al ........ 14-14-90 
*ST91-3419........e00e. ipeli ee 3 14-14-90 


*ST94-3420.........000e ipeli i aeveevee} Citi 14-14-90 
*ST91-3421.... od ipeli 11-14-80 
*ST91-3422.... = i _ 11-14-90 
*ST91-3423... = ipeli in . i 11-14-80 
*ST91-3424... aid i — 11-14-80 
*ST91-3425... ed i in Simpson < 11-14-80 


*ST91-3426.....-.se000e- i a Arco Oil & Gas CO...........ss.000- 11-14-80 
*ST91-B427......rsveees sam} Entrada Corp. Ot all ..........--sn coe 11-14-80 
*ST91-B42B........s0veees a Arco Oilvand Gas Co., et al. 11-14-80 


*ST9T-3429... oh i Energy Dynamics, INC ............-.-ssssee 11-14-60 
*ST91-3430... od 11-14-80 


*ST91-3431 .......ser00e ~ -| Transco Energy Marketing Co............ 11-14-80 
*ST91-3432... nai i : NGC Transportation Inc., et al... | 11-14-80 
*STQ1-G43S.....eessseee Ibiietpiiaese Ladd Gas Marketing, IMC .............cnccrceee| 11-14-80 
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*ST91-3581.. 
*ST91-3582.. 
*ST91-3583.. 
*ST91-3584.. 
*ST91-3585.. 
*ST91-3586.. 
*ST91-3587.. 
*ST91-3588.. 
*ST91-3590.. 
*ST91-3592.. 
*ST91-3593.. 
*ST91-3595.. 
*ST91-3596... 
*ST91-3597.. 
“ST91-3598. 
“ST9T-3599. 
*ST91-3600. 
*ST91-3601. 
*ST91-3602 


Federal Register / Vol. 56, No. 60 / Thursday, March 28, 1991 / Notices 


Transporter/seller 


Sabine Pipe Line Co... 
Sabine Pipe Line Co... 
Sabine Pipe Line Co... 
Sabine Pipe Line Co... 
Sabine Pipe Line Co... 
Sabine Pipe Line Co... 


..| Sabine Pipe Line Co... 
..| Sabine Pipe Line Co... 
..| Sabine Pipe Line Co... 
..| Sabine Pipe Line Co... 
..| Sabine Pipe Line Co... 
..| Sabine Pipe Line Co... 
..| Sabine Pipe Line Co... 
..| Sabine Pipe Line Co 

..| Sabine Pipe Line Co. 

...| Sabine Pipe Line Co... 
...| Sabine Pipe Line Co... 
...| Sabine Pipe Line Co... 
...| Sabine Pipe Line Co... 
a Sabine Pipe Line Co... 


..| Sabine Pipe Line Co. 


Sabine Pipe Line Co 
Sabine Pipe Line Co. 


...| Sabine Pipe Line Co 
..: Sabine Pipe Line Co. 


Z Sabine Pipe Line Co. 
‘ Sabine Pipe Line Co.. 


aa Columbia Gas Transmission Corp.. 


a Arkla Energy Resources... 
..-| Arkla Energy Resources... 
..| Arkla Energy Resources... 


...{ Williston Basin interstate P/L Co... 
...| Columbia Gas Transmission Corp.. 
..| Columbia Gas Transmission Corp... 


i €! Paso Natural Gas Co.. 
....| Valero Transmission, L.P..... 
..| Delhi Gas Pipeline Corp 


Williston Basin interstate P/L Co... 


‘Florida Gas Transmission Co 
...| Transwestern Pipeline Co 
...| Texas Gas Transmission Corp.... 
..| Texas Gas Transmission Corp.... 


Texas Gas Transmission Corp.... 


....|: Texas Gas Transmission Corp.... 
..-| Texas Gas Transmission Corp.... 
.«| Texas Gas Transmission Corp.... 
..-| Texas Gas Transmission Corp.... 
.-«] Texas Gas Transmission Corp.... 

..| Texas Gas Transmission Corp.... 


Texas Gas Transmission Corp.... 
Texas Gas Transmission Corp... 
Texas Gas Transmission Corp... 
Texas Gas Transmission Corp.... 
Texas Gas Transmission Corp... 


.| Texas Gas Transmission Corp... 

.| Texas Gas Transmission Corp... 

.| Texas Gas Transmission Corp 

.| Transcontinental Gas Pipe Line Corp... 

.| Transcontinental Gas Pipe Line Corp... 

Transcontinental Gas Pipe Line Corp... 

«| Tennessee Gas Pipeline Co Line Corp.... 
..| Tennessee Gas Pipeline Co Line Corp..... 

‘Tennessee Gas Pipeline Co Line Corp... 

Tennessee Gas Pipeline Co Line Corp..... 


...... ANR Pipeline Co.. 
ANR Pipeline Co.. 


Polaris Pipeline Corp. (The) 
Tennessee Gas Pipeline Co.. 


Endevco Oil & Gas Co... 


Houston Gas Exchange Corp... 
Total Minatome Corp 


..| Mega Natural Gas Co.... 
| O&R Energy, Inc. 


-| IGM Pipeline Co 
..| International Paper Co... 
...| CH4 Grading Co., Inc. 


...| Tradex Group, Inc. 

..| Sunnybrook Transmission, Inc. 
...| Citrus Industrial Sales Co., Inc 
...| BP Gas Inc 

...| Gasmark, Inc 

...| End Users Supply System 

...| Elf Exploration, inc 

...| V.H.C. Gas System, L-P.... 

..| Union Pacific Fuels, Inc.... 


a Enermark Gas Gathering Corp 


...| Golden Gas Energies, Inc 
...| Transworld Oil U.S.A......... 


...| Elf Aquitaine Operating, Inc .... 
..| Industrial Energy Services Co.. 
.... Graham Energy Marketing Corp. 
.| Texaco Gas Marketing, Inc 


J Louisiana Intrastate Gas Corp 


x Energy Marketing Services, Inc.. 


Ag Enron Gas Marketing, Inc.... 
..| El Paso Natural Gas Co 


a Prairielands Energy Marketing, Inc. 
..| Panhandle Trading Co 


i Coastal States Gas Transmission Co 
...4 Union Texas Petroleum Corp 
i Amoco Energy Trading Corp... 


~..| Txg Gas Marketing Co...... 


Union Texas Petroleum Corp.. 


NGC intrastate Pipeline Co. 
Excel intrastate Pipeline Co.... 


11-15-90 
11-15-90 
11-15-90 
11-15-90 
11-15-90 
11-15-90 
11-15-90 
11-15-90 
11-15-90 
11-15-90 
11-15-90 
11-15-90 
11-15-90 
11-15-90 
11-15-90 
11-15-90 
11-15-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 


11-16-90. 


11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 
11-16-90 


PEREEELE bobo abn bbbobhobbohonao 


Part 284 
Subpart 


ba” bbobanne 


oh foo 


° 
a 


Est. max. Daily 
Quantity* ad 
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cere 


ANF Pipeline CO. ns csccecencenceneon- 
Ni iicastincececsinctercsincsinibnadcnceonsionsiigption 


ANF: Pipeline Co..............ccssssesseee 
ANF Pipeline eo cn a 


Coastal. Gas Marketing Co Lisearesamescinceodeeieel 

Consolidated Fuel Corp ...........cssssrsssvsssereeeef 

RIND ca cccisenasascssitinnstssnspsianecteliigy wit 
| ABROCO PrOdUCtION CO.........-snseseesneesnesnnianees 


ececenecenscscernces: 


NGC Transportation, inc... A abiadsteagtitiil sien 
Qathe BEB C0nnn nn asnesnececescccscccomsonsecere ; 
: Frimity: Pipeline CO............cssccscsssscsserseensseeeesee 
Midicon. Marketing COnp..............srsssssssessesses 
Shell Gas Trading, Co... a 


‘ NGC Transportation, ib iccvcccnitinoaees 
Unicorp Energy, WC... osseeeseenseeueunsnananmne abe 


'G-S. 
Cs. 
Gs 
GS 
CS 

: | G-S- 

| G-S. 
Gs. 

GS 
Gs 
GS 
Gs 
Gs. 
GS. 
G-S. 
GCS 
GS 

‘GS 

) | GS 
Gs 
G-S: 

GS, 

| G-S: 
GS 

| G-S. 

| GS 

: G-S. 
GS 
Gs 

| GS 
GS 

| G-S. 
G-S. 

| G-S. 
G-S 

| G-S 
GS. 

| G-S 

, G-S 
G-S. 

'G-S 
G-S 

| G-S 
Gs 
G-S: 

b | G-S 
G-S 
Gs 
Gs. 
Gs 
GS 
Gs 

| G-S. 

| G-S 
Gs 

1 6-S 
Gs 

| G-S. 
GS 

| GS 

| G-S. 
Gs 
Gs. 
es 
Gs 
Gs 
Gs 
GS. 
GS. 
Gs. 

| G-S: 
Gs 
eS 
GS 

i G-S. 
Ss 
G-S 


sagtbblesthbbeentieeeeieaanGGGglagedigccccuands 
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12911 


oe 


*ST91-3686 


*ST91-3687.... 
*ST91-3688... 
*ST91-3689... 
*ST91-3690... 
*ST91-3691... 
*ST91-3692... 
*ST91-3693... 
*ST91-3694... 
*ST91-3695... 
*ST91-3696... 
*ST91-3697... 
*ST91-3698... 
“ST91-3699.. 

*ST91-3700.. 


*ST91-3701 
*ST91-3702 
*ST91-3703 
*ST91-3704 
*ST91-3705 
*ST91-3706 


*ST91-3707.. 
*ST91-3708.. 
*ST91-3709.. 
*ST91-3710.. 
*ST91-3711.. 
*ST91-3712.. 
*ST91-3713. 

*ST91-3714. 


*ST91-3715 
*“ST91-3716 
*ST91-3717 
*ST91-3718 
*ST91-3719 
*ST91-3720 
*ST91-3721 
*ST91-3722 
*ST91-3723 
*ST91-3724 


*ST91-3725.. 
*ST91-3726. 
*ST91-3727. 
*ST91-3728. 
*ST91-3729.. 
*ST91-3730.... 
*ST91-3731.... 
*ST91-3732.... 
*ST91-3733.... 
*ST91-3734.... 
*ST91-3738.... 
*ST91-3736.... 
*ST91-3737..... 
*ST91-3738.... 
*ST91-3739.... 
*ST91-3740.... 
*ST91-3741.... 
*ST91-3742.... 
*ST91-3743.... 
*ST91-3744... 
*ST91-3745... 
*ST91-3746... 
*ST91-3747... 
*ST91-3748... 
*ST91-3749... 
*ST91-3750... 
*ST91-3751... 
*ST91-3752... 
*ST91-3753... 
*ST91-3754... 
*ST91-3755... 
*ST91-3756... 
*ST91-37857... 
*ST91-3758.. 
*ST91-3759.. 
*ST91-3760.. 
*ST91-3761.. 
*ST91-3762.. 


*ST91-3764 
*ST91-3765 
*ST91-3766 


...| ANR Pipeline Co.... 
..| ANR Pipeline Co.... 
...| ANR Pipeline Co.... 
..| ANR Pipeline Co.... 
....| ANR Pipeline Co.... 
....| ANR Pipeline Co.... 
...., ANR Pipeline Co.... 
...| ANR Pipeline Co.... 
..«| ANR Pipeline Co... 
...| ANR Pipeline Co 
....| ANR Pipeline Co 
....| ANR Pipeline Co... 
....| ANR Pipeline Co... 
....| ANR Pipeline Co... 
...| ANR Pipeline Co... 
..| ANR Pipeline Co... 


ANR Pipeline Co 
ANR Pipeline Co 


.| ANR Pipeline Co... 
.| ANR Pipeline Co... 
ANR Pipeline Co... 
ANR Pipeline Co... 
ANR Pipeline Co.. 
ANR Pipeline Co.. 
ANR Pipeline Co.. 
ANR Pipeline Co.. 


ANR Pipeline Co 
ANR Pipeline Co 
ANR Pipeline Co 
ANR Pipeline Co 


.| ANR Pipeline Co 
.| ANR Pipeline Co 
.| ANR Pipeline Co 
.| ANR Pipeline Co.. 


~| ANR Pipeline Co. 


ANR Pipeline Co 
ANR Pipeline Co 
ANR Pipeline Co 
ANR Pipeline Co 


..| ANR Pipeline Co 
..| ANR Pipeline Co 
..| ANR Pipeline Co 
..| ANR Pipeline Co 
..| ANR Pipeline Co 
..| ANR Pipeline Co 
...| ANR Pipeline Co. 
...| ANR Pipeline Co. 
.| ANR Pipeline Co. 
..-| ANR Pipeline Co.... 
...| ANR Pipeline Co.... 
...| ANR Pipeline Co.... 
...| ANR Pipeline Co.... 
...| ANR Pipeline Co.... 
...| ANR Pipeline Co.... 
...| ANR Pipeline Co.... 
...| ANR Pipeline Co.... 
...| ANR Pipeline Co.... 
...| ANR Pipeline Co.... 
...| ANR Pipeline Co.... 
...| ANR Pipeline Co.... 
..| ANR Pipeline Co.... 
..| ANR Pipeline Co.... 
«| ANR Pipeline Co.... 
..- ANR Pipeline Co.... 
....| ANR Pipeline Co... 
.., ANR Pipeline Co... 
.. ANR Pipeline Co... 
....| ANR Pipeline Co... 
..., ANR Pipeline Co... 
..| ANR Pipeline Co... 


Enron Gas Marketing, Inc 


..| American Natural Gas Corp 


oe ing 
....| Clinton Gas Transmission, Inc.... 
...| Shell Gas Trading Co 
....| AMPI, Morning Glory Farms... 
....| Midcon Marketing Corp. 

..| Shell Gas Trading Co... 


"...| Shell Gas Trading Co... 


....| Transtate Gas Service Co... 
....| Fuel Services Group. 
7 Unicorp Energy, Inc.. 


Union Natural Gas Co. 


Mobil Natural Gas, Inc..... 
Access Energy Corp... 


-| American Central Gas Pipeline. 
é Anthem Energy 


é Sun Operating Ltd. Partnership 
Clinton Gas Transmision, Inc.... 


40,000 
1,000 
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Energy Marketing Exchange, inc... 
, Western Gas Marketing USA, Ltd 

.| West Tennessee Public Utility District 
11-16-90 |. 
11-16-90 |, 
11-16-90. 
11-16-90 |, 
11-16-90 |. 

11-16-90 

11-16-80 

11-16-90 
11-16-90. 

11-16-90 
11-16-90: | 
.| 11-16-90 |. 
Y 41-19-90. |, 
11-19-90 
| 11-19-90 
..| 11-19-90: |. 
| Tex/Con Gas Marketing Co. | 11-19-90 |, 
i | 11-19-90: 
Canadian Occidental Marketing, Inc | 11-19-90 
.-, Enron Gas Marketing, Inc. | 11-19-90 
Citizens Gas Supply Corp................ a ..| 11-19-90 
PSI, linc., and Utilicorp United, Inc.... | 11-19-90 | 
. Natural Gas Pipeline Co. of America 11-19-90 
Natural. Gas Pipeline Co. of America 11-19-90 |, 
Natural Gas Pipeline Co. of America 11-19-90 | 
, Peoples Gas Light & Coke Co. 11-19-90 |, 
| New York State Electric & Gas Corp..........| 11-19-90: | 
| 11-19-90 |. 
11-19-90: } 
11-19-90 |, 
11-19-90 | 
11-19-90 |. 
| 11-19-90 |: 
, Peoples Gas Light & Coke Co | 11-19-90: |, 
) j | 11-19-90 |, 
| Wisconsin Public Service Corp | 11-19-90 | 
| Wisconsin Public Service Corp | 11-19-90: | 
, New York State Electric & Gas Corp........... 11-19-90 | 
| 11-49-90 |, 
11-19-90 |, 
11-19-90 

11-19-90 
11-19-90 |, 
wo] 11-19-90 |, 
| 11-19-90. |, 
wo 11-19-90 | 

| 11-19-90. 
«| 11-19-90 |, 

| 11-19-90. 
11-19-90 |, 
| 11-18-90: |, 

| 11-19-90 | 
--| 11-19-90. 
11-19-90. 
11-19-90, |, 
11-19-90. | 
| 11-19-90. 
| 11-19-90. |, 
11-19-90. 
| 11-19-90. 
11-19-90. |; 
| 11-19-90, 


Pere Pen nes Tee nSne onunpon ern annnT ner eye rere Peer relrreeeete’ CEEEEeeeeeeneeeaen 
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= ee ee eT 


| 


ST91-3851.. 

$T91-3852.. 

ST91-3853 

$T91-3854 

ST91-3855 

ST91-3856 

ST91-3857 

ST91-3858 

ST91-3859 

ST91-3860.. 

ST91-3861.. 

ST91-3862.. J 

ST9t-3863.. cd 'Transamerican Gas: Transmission COPD .....-..-..00-r-r-0--.) Natural Gas. P/L. Co. of America, et.al 
ST91-3864.. ..| Transamerican Gas: Transmission Corp... Delerarva: Power &. Light. CO......eesvereesees 
ST91-3865.. id -Transamerican Gas Transmission Camp. sersesersoressesesseserseee] CONSONGated. Edison. Co.. of NY, INC.......--.-. 
ST91-3866.. ed ~+..«ee Natural Gas. P/L.Co.. of America, et:al....... 
ST91-3867.. i 5 be ...' Natural Gas. P/L.Co. of America, et‘al...... 


ST1-3868.. i ; i * ...| NaturabGas. P/L.Co..of America, et.al 
ST91-3869. sa i 


S$T91-3870 


*$T91-3872... ‘| silk <icaansasinnntganontecsedimabbontaa accesses} SUBD GOS Transmission LP .......--ccecveeseeeeeness 


*$T91-3873... off i oe cveseneeserssecesceeeeemneeeee MODID Natural Gas, a 
*ST91-3874.... ms i ned 


*ST91-3875.... 
“ST91-3876... 
*$T91-3877... 
*ST941-3878... 
*ST91-3879... 


*$T91-3880........... a Motil Natural. Gas, IC nn ncenvneeeeeeeernee 
*ST91-3881 ............044! i . 2 Lcheadalig Sheth Gas! Trading. Co......-..cccceereseeeseceeeeorsees 


“ST91-3882... ene] ipelin io noel sadabe |! Polaris: Pipeline CO... -seecerceeeeevereereereeeeseee} 
*ST91-3883.... nal] Laos i i PN 


*ST91-3884.......... i - BP Gas Inc 
*ST91-3885 | ads ai sserveseeeseeeep BP Gass inc 
*ST91-3886 i ipeline-Co.... NGC Transportation, Inc. 
*ST91-3887 i i wt = sereesscesareeesecerererseeee) OCOCO’ Ol & Gas.Co. 
*ST91-3888 C ac . 

*ST91-3889... 

*ST91-3890 

*ST91-3891 

*ST91-3892... 

*ST91-3893..... 

*ST91-3894... 

*ST91-3895... 

*ST91-3896... 

*ST91-3897... 

*ST91-3898... 

*ST91-3899... 

*ST91-3900... 

*ST91-3901... 

*ST91-3902... 


*$T91-3903........... ine-Co..... Northern: Indiana. Fuel & Light Co., Inc....... 


*ST91-3904.. i cone EP “QB IAG no. anevecneeevorvvcenvenrveccenereaneervorseqerees 
*ST91-3905.. sel ipeli = 


*ST91-3906.. 
*ST91-3907.. 
*ST91-3908.. 
*ST91-3909.. 
*ST91-3910.. 
*ST91-3911 
*ST91-3912 
*ST9t-3913 
*ST91-3914 
*ST91-3915 
*ST91-3916 
*ST91-3917 
*ST91-3918 
*ST91-3919 
*ST91-3920.. 
*ST91-3921.. 
*ST91-3922.. 
*ST91-3923.. 
*ST91-3924.. 
*ST91-3925.. 
“ST9T-3926.. 
*ST91-3927.. 
*ST91-3928.. 
*ST9t-3929 


EE 





...| Columbia Gas of KY, inc. et al... 
”| Natiqnal Steel Corp 
Peoples Gas, Light and Coke Co. 


11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-18-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-80 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 


| - 14-19-90 


11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 
11-18-90 
11-19-90 
11-19-90 
11-19-90 
11-19-90 


~ 11-19-90 


11-18-90 
11-19-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 


‘|. 11-20-90 


11-20-90 


G-S 


Bee O POPPE L TERE LEDER DEEL LEE DEE DEAD oda Dn Db ab bobobobbnanh Dbbhbbbbnnbbonoon 


100,000 
101,370 
98,630 
298,630 
515,000 
309,000 
721,000 
515,000 
206,000 
580,000 
9,930,192 
30,000 
100,000 
400,000 
450,000 
* 40,000 
20,000 
6,000 
25,000 
83,325 
400,000 
5,000 
369,000 
75,000 
50,000 
50,000 
50,000 
200,000 
400,000 
40,000 
20,000 
100,000 
200,000 
50,000 
50,000 
300,000 
200,000 
50,000 
200,000 
20,000 
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seem [eee |e ome | 


*ST9t-4047... 
*ST91-4048... 
*ST9T-4049... 
*ST91-4050... 
*ST91-4051... 


“ST91-4052 
*ST91-4053 
*ST91-4054 


*ST91-4055... 
*STOT-4056... 
*ST9T-4057... 
*ST91-4058... 
*ST91-4059... 
*ST91-4060... 
*ST91-4061... 
*ST91-4062... 
*ST91-4063... 
*ST91-4064... 
*ST91-4065... 
*ST91-4066... 
*ST91-4067... 
*STS1-4068.. 

*ST9T-4069.. 

*ST91-4070.. 

*ST91-4071.. 

*ST91-4072.. 


*ST91-4073 
*ST91-4074 


..| Northern: Natural Gas’ Co......... 


Midwestern Gas: Transmission 


...| Oryx Gas Marketing Ltd. Partners... 
.-.| Oryx Gas Marketing Ltd. Partnere.... 


..| Texas:Gas Transmission Corp...... 
..| Texas:Gas Transmission Corp. 
...| Texas:Gas Transmission Corp.. 
..| Texas: = Transmission — peiinneididanscthe 


Texas:Gas Transmission a nee 
Texas:Gas Transmission Corp. 


6 Tennessee Gas-Pipeline Co... 
..| Tennessee Gas Pipeline Co... 


...| Tennessee Gas Pipeline Co.. 
..-| Tennessee Gas Pipeline Co.. 
...| Tennessee Gas Pipeline Co.. 
...| Tennessee Gas-Pipeline Co...... 
...| Tennessee Gas Pipeline Co...... 


...| Tennessee Gas Pipeline Co.............. 

...| Midwestern Gas Transmission Co.... 

.-.| Tennessee Gas Pipeline Co........csse- 

...| Tennessee Gas Pipeline Co..............-r-00- 
a Tennessee Gas a athipiantnsiinates 


PRPRDRERRRRPRPRERERERSTEPLELEREPEPLEREREREL EERE eRe eae? Leereeeee eae as 


200,000. 
250,000 
267 
2,000 
40,000 
20,000 
40,000 
800,006 
15,000 
1,295 
50,000 
150,000 
30,006 
3,000 
50,000 
10,006 
779 
100,000 
200,000 
50,000 
30,000 
300,006 
500 


6,000 
100,008 


13,905 
133,908 
103,000 

31,650 

47,475 

47,475 
538,356 
160,600 

30,000 

40,000 
700,606 
100,006 
180,000 
250,000 
180,000 
100,000 

50,000 

50,600 

50,600 

50,000 

50,006 
100,000 
130,432 
208,569 

50,006 

50,006 

50,606 

50,600 

50,000 

50,000 
185,000 
204,000 

52,000 
100,000 
100,606 

20,000 
100,000 

5,000 
20,000 
90;000 

1,000 

75,000 

20;000 
100;000 

29;65F 

80,000 

825 
150,000 
75,000 
50,000 
80,000 

30,000 

30,000 

5,214 
70,000 





*ST91-4119..... 
*ST91-4120..... 


“ST91-4147.... 
*ST91-4148.... 
“ST91-4149.... 
*ST91-4150 
*ST91-4151 
*ST91-4152 


*ST91-4157... 
*ST91-4158 
*ST91-4159 
*ST91-4160 
*ST91-4161.... 
*ST91-4162.... 
*ST91-4163 
*ST91-4164 
*ST91-4165 
*ST91-4166. 


*ST91-4167.............. 


*ST91-4168 
*ST91-4169.... 
*ST91-4170 
ST91-4171. 
ST91-4172. 
ST91-4173 
ST91-4174 


"4 “11-20-90 


“11-20-90 


11-20-80 
‘| 41-20-90 


PPRERORRPRR SPRL EROS EP REE PPR E PPR R EP 


Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 
Pipeline 


11-20-90 


11-20-90 | G-S 
11-20-90 
11-20-90 


bo 


“| 11-20-90 | G-S 


11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 


11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 


11=20-90 
11-20-90 
11-20-90 


11-20-90 


11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 


11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-80 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11=20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-20-90 
11-21-90 
11-21-90 
11-21-90 
11-21-90 


Poe ETE LE Leb ab bbb oh obobobbbbobobbbbobobobobnobvbnnononbndhnnnnnnnnobnbdbonbone 


‘ Part 284 Est. max. Daily 
Tne | 


100,000 
100,000 
465 
10,500 
75,000 
17,000 
1,118 
1,000,000 
18,200 
5,000 
40,000 
41,445 
8,000 
20,000 
2,000 
25,000 
150,000 
2,500 
50,000 
100,000 
6,000 
20,500 
1,273 
1,500 
60,000 
20,000 





ST91-4175 


ST91-4176... 
ST91-4177... 
ST91-4178... 
ST91-4179... 
ST91-4180... 
ST91-4181... 
ST91-4182... 
*ST91-4183. 
*ST91-4184. 
*“ST91-4185. 
*ST91-4186. 
*“ST91-4187. 
*ST91-4188. 
*“ST91-4189.... 
*ST91-4190.... 
*ST91-4191.... 
*ST91-4192.... 
*ST91-4193.... 
*“ST91-4194.... 
*ST91-4195.... 
*ST91-4196.... 
*ST91-4197.... 
*“ST91-4198.... 
*“ST91-4199.... 
*ST91-4200.... 
*ST91-4201.... 
*ST91-4202.... 
“ST91-4203.... 
*ST91-4204.... 
*ST91-42065.... 
“ST91-4206.... 
*ST91-4207.... 
*ST91-4208.... 
*ST91-4209.... 
*ST91-4210.... 
“ST91-4211.... 
*ST91-4212.... 
*ST91-4213.... 
*ST91-4214.... 
*ST91-4215.... 
*ST91-4216... 
*ST91-4217... 
*ST91-4218... 
*ST91-4219... 
*ST91-4220... 
*ST91-4221... 


ST91-4222 
ST91-4223 


“ST91-4224... 
*ST91-4225... 


ST91-4226 
ST91-4227 
ST91-4228 


ST91-4230 
ST91-4231. 
ST91-4232. 
ST91-4233 


*ST91-4234... 
“ST91-4235... 
“ST91=4236... 
*ST91-4237.. 
“ST91-4238.. 
“ST91-4239.. 
*ST91-4240.. 
*ST91-4241.. 


ST91-4244.... 
ST91-4246.... 
ST91-4246.... 
ST91-4247.... 
ST91-4248.... 
*ST91-4249.. 
“ST91-4250.. 
*ST91=4251.. 
*ST91-4252.. 
ST91-4253.... 
ST91-4254.... 


ST91-4255 


.| Panhandle Eastern Pipe Line Co.. 
.| Panhandle Eastern Pipe Line Co 
.| Midwestern Gas Transmission Co.... 
.| Tennessee Gas Pipeline Co 

..| Tennessee Gas Pipeline Co 

..| Tennessee Gas Pipeline Co 

..| Tennessee Gas Pipeline Co. 

..| Tennessee Gas Pipeline Co 

..| Tennessee Gas Pipeline Co 

..| Tennessee Gas Pipeline Co. 

..| Tennessee Gas Pipeline Co 
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Natural Gas Pipeline Co. of America 
Natural Gas Pipeline Co. of America... 
Tennessee Gas Pipeline Co 


.| Sonat Intrastate-Alabama Inc .... 


Tennessee Gas Pipeline Co. 
Tennessee Gas Pipeline Co 
Tennessee Gas Pipeline Co. 
Tennessee Gas Pipeline Co.. 


...4 Tennessee Gas Pipeline Co.. 
..| Tennessee Gas Pipeline Co.. 


Tennessee Gas Pipeline Co.. 
Tennessee Gas Pipeline Co.. 


..|. Tennessee Gas Pipeline Co.. 
..| Tennessee Gas Pipeline Co.. 
..| Tennessee Gas Pipeline Co.. 
..| Tennessee Gas Pipeline Co.. 
..| Tennessee Gas Pipeline Co.. 
.| Tennessee Gas Pipeline Co.. 
... Tennessee Gas Pipeline Co. 
.| Natural Gas Pipeline Co. of America 
..| Natural Gas Pipeline Co. of America 
..| Texas Gas Transmission Corp 
..| Texas Gas Transmission Corp. 
..| Texas Gas Transmission Corp. 
..| Texas Gas Transmission Corp. 
.| Texas Gas Transmission Corp 
.| Texas Gas Transmission Corp. 
..| Texas Gas Transmission Corp. 
...| Texas Gas Transmission Corp. 
.| Texas Gas Transmission Corp 
..| Texas Gas Transmission Corp 


Texas Gas Transmission Corp. 


: .| Texas Gas Transmission Corp 
..| Texas Gas Transmission: Corp. 


Texas Gas Transmission Corp. 
Exxon Gas System, Inc 


| Questar Pipeline Go. ............. 


: Tennessee Gas Pipeline Co. 
...| Tennessee Gas Pipeline Co. 
..| Viking Gas Transmission Co 


"| Panhandle Eastern Pipe Line Co 
~| Gas Co. of NM (Public Service Co. of NM) .. 
. Magnolia Pipeline Corp 


; Transcontinental Gas Pipe Line Corp.... 
..| Transcontinental Gas Pipe Line Corp.... 


Transcontinental Gas Pipe Line Corp.... 


...| Transcontinental Gas Pipe Line Corp.... 
..| Transcontinental Gas Pipe Line Corp.... 
..| Transcontinental Gas Pipe Line Corp.... 
..| Transcontinental Gas Pipe Line Corp.... 
...| Transcontinental Gas Pipe Line Corp.... 
..| Tennessee Gas Pipeline Co 


Union Carbide Industrial Gases Inc 


Northern Natural Gas Co. 
West Ohio Gas Pipeline 


Transcontinental Gas Pipe Line Corp 
ee dvsssssesssesseeeeee] T@X-CON Gas Pipeline Co., et al 
.| Texas Eastern Transmission Corp 
..| Kansas Power & Light Co 
..| Enron Gas Marketing, Inc... 
..| Tenngasco Corp 
..| American Central Gas Marketing Corp 
..| Shell Gas Trading Co 
..| Mobil Natural Gas, Inc.... 
..| TXG Gas Marketing Co.. 
..| Polaris Pipeline Corp 


Superior Natural Gas Corp.... 
Yankee Gas Services Co 


Citizens Gas Supply Corp. 
TXG Gas Marketing Co 
Hadson Gas Systems, Inc 
Superior Natural Gas Corp.... 


Sonat Marketing Co 
Delhi Gas Pipeline Corp. 


..| Superior Natural Gas Corp 

..| Superior Natural Gas Corp 

..| Mobil Natural Gas, Inc 

..| Nycotex Gas Transport.. 

..| Mobil Natural Gas, Inc 

..| Blackwater Natural Gas Corp .. 
..| Hadson Gas Systems, Inc. 

...| Hadson Gas System, Inc... 

«| CNG Trading Co. .......-000 

..| Farmland Industries, Inc., KS... 


Marketing Services, Inc .. 


wo] CNG Trading Co. ........ssssseccsseessees 
...| CNG Trading Co...... 

...| Texaco Gas Marketing, Inc.. 

...| Enron Gas Marketing, Inc 

i Santa Fe Minerals 


J Transco Energy etetng Co. 
..| PS| Gas Marketing, Inc 


..| Natural Gas Pipeline Co. of America . 
..| Ocean State Power... 


...| El Paso Natural Gas Co 
....| Transcontinental Gas Pipeline Corp... 
....| Transco Energy Marketing Co 
...| Transco Energy Marketing Co 
..| Transco Energy Marketing Co.... 


-=-| Mobil Producing TX and NM, Inc.... 


"...| Columbia Gas of Pennsylvania, Inc ... 
..| West Ohio Gas Co. (The) 
Commonwealth Gas Services, Inc . 


Hadson Gas Systems, Inc... 
Hadson Gas Systems, Inc... 
Hadson Gas Systems, Inc... 
Hadson Gas Systems, Inc... 


...| Enron-Gas Marketing, Inc.... 


11-21-90 
11-21-90 
11-21-90 
11-21-90 
11-23-90 
14-23-90 
11-23-90 
11-23-90 


| -11-23-90- 


11-23-90 
11-23-90 
11-25-90 
11-26-90 
11-26-90 
11-26-90 
11-26-90 
11-26-90 
11-26-90 
11-26-90 
11-26-90 
11-26-90 
11-26-90 
11-26-90 
11-26-90 
11-26-90 
11-26-90 
11-26-90 
11-26-90 
11-26-90 
11-26-90 
11-26-90 
11-27-90 
11-27-90 


11-27-90: 


11-27-90 
11-27-90 
11-27-90 
11-27-90 


Cee Eee Boab babh fb bb bbbbbbbbbbnnnnnonnnnnnnnd 
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Est. max. Daily 
Quantity*** 
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— 


aa ‘ Niagara Mohawk Power .......s---res---« 11-27-90 | B 

ook I isc <scesctapeilbesenipescicnsdinsiaicdbctasi North Carolina Natural Gas, et al............. 11-27-90 | B 
acl I II Ss Sot csssnesnsdechtmsnieseSnsnscinsshniccuticttteaisiedalichoe 11-27-90 | B 
ina, RE PII a osnsnsenesnenstsceeanincentsianetnneninesittinpasceensaiectcnsty RMI CGN a sntnscicesveensoccomsacanesen 11-27-90 
ode EY CN IID cicniscccaninesentanadicasoistnchibotaticeabe 11-27-90 
«| ANR Pipeline Co..............c.csssssscecswsrsseves anions jaspeiabesoninsesatioh 11-27-90 

; 11-27-90 
11-27-90 

11-27-90 

11-27-90 

11-27-80 

11-27-90 

11-27-90 

11-27-90 

11-27-80 

11-27-80 


if 


43,750 


120,000 
120,000 
500,000 
100,000 

80,000 
100,000 
130,713 


ion Com 

Inland Gas Co, $e (TE) .......-.pceccccsarescneeesnncerssenensereneeves 
Tennessee Gas Pipeline CO. ane eaeceeeensee 
Southem Natural Gas Co...... 
Texas Gas Transmission Corp 

.| Texas Gas Transmission Corp......... 

«| Texas Gas Transmission Com .........-..-nccocsnssseereoee 
Texas Gas Transmission Corp... ....ce0o--nesseee 
Texas Gas Tramsrmisslon Compa... ...annxecososcoceseseseneersees 


“ST91-4316.... 
*ST91-4317.... 


G-S 
8 

8 

G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
6s 
G-s 
G-S 
G-S 
G-S 
G-S 
G-s 
G-S 
G-S 
G-S 
G-S 
Gs 
G-S 
Gs 
Gs 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
| G-S 
G-S 
G-S 
8 

8 

B 

8 

G-S 
8 

Gs 
G-S 
Gs 
G-S 
6-S 
G-S 
Gs 
Gs 
G-S 
G-S 
G-S 
GS 
Gs 
Gs 
Gs 
Gs 
GS 
Gs 
GS 
Gs 
Gs 
Gs 
G-S 
GS 
G-S 
GS 
Gs 
GS 
G-S 





*ST91-4338 
*ST91-4339 


*ST91-4340... 


ST91-4341.. 
ST91-4342. 
ST91-4343. 
ST91-4345 
ST91-4346. 
ST91-4347. 
ST91-4348 
ST91-4349 


*ST91-4350... 
*ST91-4351... 
*ST91-4352... 
*ST91-43853... 
*ST91-4354... 
*ST91-4355... 
*ST91-4356... 
*ST91-4357... 
*ST91-4358... 
*ST91-4359... 
*ST91-4360... 
*ST91-4361... 
*ST91-4362... 
*ST91-4363... 


ST91-4367. 
ST91-4368. 
ST91-4369 
ST91-4370 
ST91-4373 
ST91-4374. 
“ ST91-4375. 
ST91-4376. 
$T91-4377. 


ST91-4378.... 
ST91-4379.... 
ST91-4380.... 
ST91-4381.... 
ST91-4382.... 
ST91-4383.... 
ST91-4384.... 
ST91-4385.... 
ST91-4386.... 
ST91-4387.... 
ST91-4388.... 
ST91-4389..... 
ST91-4390.... 
ST91-4391.... 
$T91-4392.... 
ST91-4393.... 
ST91-4394.... 
ST91-4395.... 
ST91-4396.... 
ST91-4397.... 
ST91-4398.... 
ST91-4399.... 
ST91-4400.... 
ST91-4401.... 
ST91-4402.... 
*ST91-4850.. 
*ST91-4851.. 
*ST91-4852.. 
*ST91-4853.. 
“ST91-4854.. 

“ST91-4855.. 

“ST91-4856. 
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a 


Texas Eastern Transmission Corp 
Texas Eastern Transmission Corp 


...| Texas Eastern Transmission Corp.. 
.-| Trunkline Gas Co 

..| Trunkline Gas Co... 

..| Trunkline Gas Co... 

..| Trunkline Gas Co... 

...| Trunkline Gas Co... 

..| Trunkline Gas Co... 

...| Trunkline Gas Co... 

..| Trunkline Gas Co 

...| Natural Gas Pipeline Co. of America. 
...| Tennessee Gas Pipeline Co. 

...| Tennessee Gas Pipeline Co. 

...| El Paso Natural Gas Co... 

...| El Paso Natural Gas Co... 

...| El Paso Natural Gas Co... 

...| El Paso Natural Gas Co... 

...| El Paso Natural Gas Co... 

...| El Paso Natural Gas Co.. 
...| El Paso Natural Gas Co .. 
....| El Paso Natural Gas Co .. 
....| El Paso Natural Gas Co.. 
..-.| El Paso Natural Gas Co.. 
... El Paso Natural Gas Co.. 
....| Sea Robin Pipeline Co 
....| United Gas Pipe Line Co. 
....| United Gas Pipe Line Co 
....| Superior Offshore Pipeline Co.... 
., Superior Offshore Pipeline Co.... 
..«| Williams Natural Gas Co. 
..-| Williams Natural Gas Co. 
....| Eaton Rapids Gas Storage System... 
....| Eaton Rapids Gas Storage System... 
.-| Tex/Con Gas Pipeline Co 
....| Tex/Con Gas Pipeline Co 
...| Delhi Gas Pipeline Corp 
....| Delhi Gas Pipeline Corp... 
..-| Delhi Gas Pipeline Corp... 
...| Delhi Gas Pipeline Corp... 
....| Delhi Gas Pipeline Corp... 
..-.| Delhi Gas Pipeline Corp... 
...| Delhi Gas Pipeline Corp... 
...-| Delhi Gas Pipeline Corp... 
...| Delhi Gas Pipeline Corp... 
....| Delhi Gas Pipeline Corp... 
..-.| Delhi Gas Pipeline Corp... 

..| Dethi Gas Pipeline Corp... 


Delhi Gas Pipeline Corp... 
Delhi Gas Pipeline Corp... 
Delhi Gas Pipeline Corp... 
ANR Pipeline Co 


ONG Transmission Co. 


a CNG Transmission Corp.. 


CNG Transmission Corp.. 
CNG Transmission Corp. 


.| CNG Transmission Corp. 
.| CNG Transmission Corp 
.| Natural Gas Pipeline Co. of America.... 
.| Natural Gas Pipeline Co. of America.... 
.| United Gas Pipe Line Co 
.| Texas Eastern Transmission Corp... 
.| Texas Eastern Transmission Corp... 
.| Texas Eastern Transmission Corp... 
Texas Eastern Transmission Corp. ... 
.| Texas Eastern Transmission, Corp... 
Texas Eastern Transmission Corp... 
..| Texas Eastern Transmission Corp... 
Texas Eastern Transmission Corp... 
| Texas Eastern Transmission Corp... 
.. Texas Eastern Transmission Corp 

..| Texas Eastern Transmission Corp 
see Texas Eastern Transmission Corp... 


Texas Eastern Transmission Corp... 
Texas Eastern Transmission Corp... 


..| Texas Eastern Transmission Corp... 


Texas Eastern Transmission Corp... 
Texas Eastern Transmission Corp... 
Texas Eastern Transmission Corp... 


ad Graham Energy Marketing Corp... 
...| Philbro Distributors Corp 

..| North Atlantic Utilities, Inc... 

...| Hadson Gas Systems, Inc.... 

...| Amalgamated Pipeline Co.... 

..| Yankee Gas Services Co 

..| U.S. Borax & Chemical Corp.... 


re Richardson Fuels, Inc... 
..| Chino Mines Co 


Ba Southern California Edison... 
...| Richardson Products Co.. 
..| Richardson Fuels Inc... 


vw] Lear Gas Marketing Co.... 


7 Panhandle Eastern Pipe Line Co.... 
....| Panhandle Eastern Pipe Line Co.... 
..| ANR Pipeline Co., et al 


ANR Pipeline Co., et al 


....| Cincinnati Gas & Electric Co... 
....| United Gas Pipe Line CO 
....| Natural Gas Pipe Line Co. of America.. 
...., Cincinnati Gas & Electric Co 
...| Texas Gas Transmission Corp.... 
....| El Paso Natural Gas Co 
..| Natural Gas Pipeline Co. of America 


....| Tennessee Gas Pipeline Co. 

....| Natural Gas Pipeline Co of America. 

....| Texas Eastern Transmission Corp 

....| Natural Gas Pipeline Co. of America 

...| Texas Eastern Transmission Corp..... 

....| Mississippi River Transmission Co.: 
sd Texas Gas Transmission Corp... 


....| Natural Gas Pipeline Co. of America 
..| Woodward Marketing, Inc 
.| Goetz Energy Corp 


Tex/Con Gas Pipeline Co.. 


at NGC Transportation, Inc. 


NGC Transportation, Inc. 
NGC Transportation, Inc. 


20,000 
40,000 
2,000 
120,000 
150,000 


DELP a bbb hbbbobabohbohnad 


bbe 


200,000 
50,000 


2,500 


20,863,992/92,000 
100,000 
4,000 
55,000 
618,000 
1,126,700 
1,126,700 
1,126,700 
1,126,700 
1,126,700 
1,126,700 
1,126,700 
1,126,700 
1,126,700 
1,126,700 
1,126,700 
1,126,700 
1,126,700 
1,126,700 
1,126,700 
1,126,700 
1,126,700 
340,000 


Rae Ft eee 
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a Energy Marketging Exchange, inc. 


_..| Energy Marketing Exchange, inc... 
~..| Tex/Con Gas Marketing Co....... 


PPPPPPPLEO LOLOL ELELELELELELL ELE L EDEL EEE E DEED ELLE LOLOL EE naan aRDabbnbbabbaban mmm eg 





*$T91-4957... 
*$T91-4958... 


“ST91-4961.... 
“ST91-4962.. 
“ST91-4963... 
*ST91-4964... 
*ST91-4965... 
“ST91-4966... 
*ST91-4967... 
“ST91-4968.. 
*ST91-4969.. 
“ST91-4970.. 


“ST91-4971 
“ST91-4972 
*ST91-4973 
“ST91-4974 


“ST91-4975... 
“ST91-4976... 
$T91-4977..... 
ST91-4978.... 
ST91-4979.... 
ST91-4980.... 
ST91-4981... 
ST91-4982... 
ST91-4983... 
ST91-4984... 
ST91-4985... 
ST91-4986... 


ST91-4987 
ST91-4988 
ST91-4989 


ST91-4990... 
ST91-4991... 
ST91-4992... 
ST91-4993... 
*ST91-4994. 
*ST91-4995. 


“ST91-4996 
*ST91-4997 


*ST91-4998.... 
*ST91-4999.... 
*ST91-5000.... 
*ST91-6001.... 
“ST91-5002.... 
*ST91-5003.... 
*ST91-5004..... 
*ST91-5005.... 
*ST91-5006.... 
*ST91-5007.... 
*ST91-5008.... 
*ST91-5009.... 
*ST91-5010.... 
*ST91-5011.... 
*ST91-5012.... 
*ST91-5013.... 
*ST91-5014.... 
“ST91-5015... 

*ST91-5016... 

*ST91-5017... 

*“ST91-5019... 

*ST91-5020... 

*ST91-6021... 


*ST91-5022 
*ST91-5023 
“ST91-5024 
“ST$1-5025 
“ST91-5026 


*ST91-5027... 
*ST91-5028... 
*ST91-6029... 
*ST91-5030... 


..| Northem Natural Gas Co. 
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Tennessee Gas Pipeline CO... ....ceeseessseereserssnenseess: 

..4 Tennessee Gas Pipeline CO... .a-esesevsonseees 

w= Tennessee Gas Pipeline CO... ..-.--.ecerscsesssssenseerseves 

aed TENNGSSCE Gas Pip|line CO. ....---.e-evsseenevessonvenvensnseeed 
-4 Williams Natural Gas CO...........-ccecsscresesseseeessnserees iota 


..-4 Transcontinental Gas Pipe Line Conrp................... 

«4 Transcontinental Gas Pipe Line Comp... ......-.-cse-neos 

«4 Transcontinental Gas Pipe Line Corp............-es-sssse 
.| Transcontinental Gas Pipe Line Corp............. 


United Gas Pipe Lime Co. ..nenesnssececsseeesneeerneecen 


hd cect ccctenenitcnescmnnelicicicinclainslanitubsnbiees 


ol Southern Natural Gas C0 ence eeeeeceeeceeeneseeeees 
...| Southern Natural Gas Co ana eneeneeencceeeneessevees 
..| Southern Natural Gas Co 


Southern Natural Gas Co a eenneneeeee secon eeones 
Southern Natural Gas Coan. nsneescnennennensanenseed 
Southern Natural Gas Co....... 

Southern Natural Gas Co................ wsidhiegdoes 
Southern Natural Gas Co nen neeeneen senso eneneen 


..| Southern Natural Gas Cone esncnsesserenennenssseened 
..| South Georgia Natural Gas Con seeeneeeeeees 


South Georgia Natural Gas Co......---o--ceesonnnenee 


PEER ER @ Bo OR ER EL Eon bbbbbbobbbnbannnnnbnone z 


eee eee e aah bbb babnbobonvannnawn 
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a oe 


*ST91-5041. 
*ST91-5042. 


*ST91-5078..... 


*ST91-5079 


*ST91-5082. 
*ST91-5083. 
*ST91-5084. 
*ST91-5085. 
*ST91-5086. 
*ST91-5087. 
*ST91-5088. 
*ST91-5089. 
*ST91-5090. 
*ST91-5091. 
*ST91-5092. 
*ST91-5093. 
*ST91-5094. 
*ST91-5095. 
*ST91-5096. 
*ST91-5097. 
*ST91-5098. 
*ST91-5099. 
*ST91-5100. 


*ST91-5101.... 
*ST91-5102.... 
*ST91-5103.... 
*ST91-5104.... 
*ST91-5105.... 
*ST91-5106.... 
*ST91-5107.... 
*ST91-5108..... 
*ST91-5109.... 
*ST91-5110.... 
*ST91-5111.... 
*ST91-5112.... 
*ST91-5113.... 
*ST91-5114.... 
*ST91-5115.... 
*ST91-5116.... 
*ST91-5117.... 
*ST91-5118.... 
*ST91-5119.... 
*ST91-5120.... 
*ST91-5121.... 
*ST91-6122.... 
*ST91-5123.... 


*ST91-5124 


J Midwestern Gas Transmission Co. 
.| Tennessee Gas Pipeline Co. 
.| Tennessee Gas Pipeline Co... 


Tennessee Gas Pipeline Co... 


.| Tennessee Gas Pipeline Co... 
.| Tennessee Gas Pipeline Co... 
.| Tennessee Gas Pipeline Co... 
.| El Paso Natural Gas Co 
.| El Paso Natural Gas Co 


..| Texas Eastern Transmission Corp... 
..| Texas Eastern Transmission Corp... 
..| Texas Eastern Transmission Corp... 
..| Texas Eastern Transmission Corp... 
..| Texas Eastern Transmission Corp... 
..| Texas Eastern Transmission Corp ... 
..| Texas Eastern Transmission Corp ... 
..| Texas Eastern Transmission Corp ... 
..| Texas Eastern Transmission Corp... 
..| Texas Eastern Transmission Corp... 
..| Texas Eastern Transmission Corp... 
..| Texas Eastern Transmission Corp ... 
..| Texas Eastern Transmission Corp 
..| Texas Eastern Transmission Corp 
..| Texas Eastern Transmission Corp ... 
..| Texas Eastern Transmission Corp... 
Texas Eastern Transmission Corp... 
Texas Eastern Transmission Corp ... 


Pacific Gas Transmission Co 

Pacific Gas Transmission Co... 
Pacific Gas Transmission Co.... 
Pacific Gas Transmission Co.... 
Pacific Gas Transmission Co... 
Pacific Gas Transmission Co.... 


..| Pacific Gas Transmission Co.... 
..| Pacific Gas Transmission Co.... 
..| Pacific Gas Transmission Co... 
..| Pacific Gas Transmission Co.... 
..| Pacific Gas Transmission Co.... 
..| Pacific Gas Transmission Co.... 
..| Pacific Gas Transmission Co.... 
..| Pacific Gas Transmission Co.... 
..| Pacific Gas Transmission Co.... 
..| Pacific Gas Transmission Co.... 
..| Pacific Gas Transmission Co... 
-| Pacific Gas Transmission Co... 
.-| Pacific Gas Transmission Co... 
..| Pacific Gas Transmission Co... 


Pacific Gas Transmission Co 


.| Great Suthern Paper Co.. 


Vuecssedtetaaienng ino. 
| Sonat Marketing Co 


; Hadson GAs Systems, Inc . 


Coastal States Gas Transmission Co.. 


Transamerican Natural Gas Corp 
Shell Gas Trading Co. 


Texaco Gas Marketing Co... 
Shell Gas Trading Co 
Superior Natural Gas Corp. 


Coronado Transmission Co 
Energy Marketing Exchange, Inc... 
Transco Energy Marketing Co 
Transmission Natural Gas Corp. 
Transco Energy Marketing Co 


.| National Fuel Gas Distribution Corp. 
.| Santa Fe Gas Marketing Co 

.| Santa Fe Gas Marketing Co 

.| National Fuel Gas Supply Corp 


.| Citizens Gas Supply Corp.. 
.| Citizens Gas Supply Corp.. 
..| Citizens Gas Supply Corp.. 
ed Citizens Gas Supply Corp.. 
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**Notice of Transactions does not constitute a determination that filings comply with Commission regulations in accordance with Order No. 436 (final rule and 
supplemental comments, 50 FR 42,372, 10/10/85). 

*Estimated maximum daily includes volumes reported by the filing company in MMBtu, MCF and DT. 


notice requesting 


[FR Doc. 91-7298 Filed 3-27-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TM91-03-5 1-000] 


Great Lakes Gas Transmission Limited 
Partnership Proposed Changes in 
FERC Gas Tariff 


March 21, 1991. 


Take notice that Great Lakes Gas 
Transmission Limited Partnership 
(“Great Lakes”) on March 19, 1991 
tendered for filing the following tariff 
sheets to its FERC Gas Tariff: 


Original Volume No. 2 
First Revised Sheet No. 3-A 


Original Volume No. 3 


Second Revised Sheet No. 2 
Second Revised Sheet No. 3 


The tariff sheets were filed to reflect 
the updated Transporter’s Use 
percentages effective April 1, 1991 
pursuant to the provisions of its FERC 
Gas Tariff. 

Great Lakes requested waiver of the 
notice requirements so as to permit the 
tariff sheets to become effective April 1, 
1991, as described, in order to 
implement the Transporter’s Use 


percentages as prescribed by its FERC 
Gas Tariff. 

Any person desiring to be heard or to 
protest said filing should file a Motion to 
Intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure. All such 
petitions or protests should be filed on 
or before March 28, 1991. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 





Federal Register / Vol. 56, No. 60 / Thursday, March 28, 1991 / Notices 


protestants parties to the proceeding. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 


[FR Doc. 91-7301 Filed 3-27-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TQ91-7-51-000] 


Great Lakes Gas Transmission Limited 
Partnership; Proposed Changes in 
FERC Gas Tariff Purchased Gas 
Adjustment Clause Provisions 


March 21, 1991. 


Take notice that Great Lakes Gas 
Transmission Limited Partnership 
(“Great Lakes”) on March 19, 1991 
tendered for filing the following tariff 
sheets to its FERC Gas Tariff: 

First Revised Volume No. 1 
Twenty-Second Revised Sheet No. 4 
Twelfth Revised Sheet No. 52 


Thirty-Seventh Revised Sheet No. 57(i) 
Seventh Revised Sheet No. 116 


Great Lakes states the above tariff 
sheets were filed to reflect revised 
current PGA rates effective April 1, 1991 
as a result of a change in the gas pricing 
arrangements with Great Lakes’ last 
remaining resale customer, ANR 
Pipeline Company (“ANR”) and to 
reflect service conversion for Natural 
Gas Pipeline Company of America 
(Natural) from Rate Schedule CQ to 
Rate Schedule FT effective April 1, 1991 
in compliance with the Commission's 
Order issued on September 13, 1990 in 
Docket No. RP89-186-004 et al. 

Great Lakes states that Twenty- 
Second Revised Sheet No. 4, Twelfth 
Revised Sheet No. 52 and Seventh 
Revised Sheet No. 116 reflect the 
elimination of Natural as a resale 
customer under First Revised Volume 
No. 1 of Great Lakes’ FERC Gas Tariff 
as a result of Natural’s service 
conversion to Rate Schedule FT 
effective April 1, 1991. 

Great Lakes states that Thirty- 
Seventh Revised Sheet No. 57(i) is filed 
as an out-of-cycle PGA to reflect the 
revised gas pricing arrangements for 
ANR, the elimination of Natural as a 
resale customer and the latest estimated 
gas cost of Great Lakes’ company use 
gas as provided to Great Lakes by its 
sole supplier of natural gas, 
TransCanada Pipelines Limited 
(“TransCanada”). The pricing 
arrangements for ANR are the result of 
contract renegotiation between ANR 
and the supplier. 


Great Lakes requested waiver of the 


notice requirements so as to permit the — 


above tariff sheets to become effective 
April 1, 1991, as described, in order to 
implement the gas pricing arrangements 
between Great Lakes’ resale customers 
and TransCanada on a timely basis. 
Any person desiring to be heard or to 


protest said filing should file a Motion to ‘ 


Intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with rules 211 
and 214 of the Commmisson’s Rules of 
Practice and Procedure. All such 
petitions or protests should be filed on 
or before March 28, 1991. Protests will 
be considered by the Commisson in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-7302 Filed 3-27-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP91-121-000] 


Mississippi River Transmission Corp.; 
Change in Rate Filing, March 22, 1991 


Take notice that on March 20, 1991, 
Mississippi River Transmission 
Corporation (MRT) filed with the 
Federal Energy Regulatory Commission 
the following tariff sheets to its FERC 
Tariff, Original Volume No. 1-A, with 
the proposed effective date of April 20, 
1991: 


Second Revised Sheet No. 24 
Second Revised Sheet No. 25 
Second Revised Sheet No. 26 
Second Revised Sheet No. 30 
Second Revised Sheet No. 51 
Second Revised Sheet No. 54 
Third Revised Sheet No. 58 

Second Revised Sheet No. 67 
Second Revised Sheet No. 68 
Second Revised Sheet No. 69 
Second Revised Sheet No. 70 
Second Revised Sheet No. 71 
Second Revised Sheet No. 73 
Third Revised Sheet No. 74 

Second Revised Sheet No. 75 
Second Revised Sheet No. 76 
Second Revised Sheet No. 77 
Third Revised Sheet No. 86 

Third Revised Sheet No. 96 


MRT states that the purpose of the 
filing is to modify certain provisions of 
MRT’s gas transportation tariff to reflect 
experience gained by MRT since 
becoming an open access transporter in 
December 1989. MRT notes that the 
proposed changes will provide more 


12925 


reliable transportation service for all 
shippers on the MRT system, and will 
make requests for transportation service 
easier and more efficient, and reflect 
certain other administrative 
improvements. 

MRT states that it has forwarded a 
complete copy of the filing to all existing 
jurisdictional customers, the Arkansas 
Public Service Commission, the Illinois 
Commerce Commission and the 
Missouri Public Service Commission. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with 18 CFR 
385.214 of the Commission's Rules and 
Regulations. All such motions or 
protests should be filed on or before 
March 29, 1991. Protests will be 
considered by the Commission in 
determing the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the public reference room. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 91-7367 Filed 3-27-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP86-136-018] 


National Fuel Gas Supply Corp.; Report 
of Refunds 


March 22, 1991. 

Take notice that on March 19, 1991, 
National Fuel Gas Supply Corporation 
(“National”) tendered for filing its 
Report of Refunds in compliance with 
the letter order issued March 4, 1991 by 
the Federal Energy Regulatory 
Commission (“Commission”) in the 
above-captioned proceeding. The Order 
required National to make payment of 
refunds associated with the costs of 
Account 858, including interest pursuant 
to § 154.67 of the Commission’s 
Regulations, by March 19, 1991. 

National states that it has distributed 
all applicable refunds to its customers 
on March 19, 1991, in accordance with 
§ 154.67 of the Commission’s 
Regulations. National states that copies 
of the Refund Report and associated 
workpapers were served upon both 
National’s customers and upon all 
interested state regulatory agencies. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 





825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 211 and-214 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211 or 385.214). 
All such protests should be filed on or 
before March 29, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to the 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 


[FR Doc. 91-7366 Filed 3-27-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TQ91-2-16-001] 


National Fuel Gas Supply Corp.; 
Proposed Changes in FERC Gas Tariff 


March 22, 1991. 

Take notice that on March 20, 1991, 
National Fuel Gas Supply Corporation 
(“National”) tendered for filing 
Substitute Sixth Revised Sheet No. 5 to 
its FERC Gas Tariff, Second Revised 
Volume No. 1, proposing to implement 
its Quarterly Purchased Gas Adjustment 
(“PGA”) to become effective on April 1, 
1991. 

National states that Substitute Sixth 
Revised Sheet No. 5 is said to comply 
with the Commission's Letter Order 
dated March 14, 1991, at Docket No. 

. TQ91-2-16-000 which accepted 
National's initial quarterly PGA for 
filing, subject to revision within 15 days 
to remove from National's base tariff 
rates an amount reflecting National's 
annual reconciliation of Account No. 858 
costs. In addition, National states that 
Substitute Six Revised Sheet No. 5 
corrects a 4-100ths of one cent per 
dekatherm mathematical error in the 
cumulative adjustment applicable to 
Rate Schedules SI and I-1. 

National further states that copies of 
this filing were served upon the 
Company’s jurisdictional customers and 
the Regulatory Commissions of the 
States of New York, Ohio, New Jersey, 
Pennsylvania, Delaware, and 
Massachusetts. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission’s Rules of Practice and 


Procedures, 18 CFR 385.214 and 385.211. 
All such protests should be filed on or 
before March 29, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 


[FR Doc. 91-7365 Filed 3-27-91; 8:45 am] 
BILLING. CODE 6717-01-M 


[Docket No. RP91-120-000) 


Questar Pipeline Co., Request for 
Waiver 


March 22, 1991. 


Take notice that on March 19, 1991, 
Questar Pipeline Company (Questar) 
filed with the Federal Energy Regulatory 
Commission (Commission) a request for 
waiver of § 154.63 of the Commission’s 
regulations (18 CFR 154.63) to permit the 
exclusion of estimated purchased gas 
costs in its next filing to establish rates 
under Natural Gas Act section 4(e). 

Questar states that it requests a 
waiver to permit it to include gas costs 
from its latest effective PGA rate 
adjustment as part of its base-period gas 
costs and then to eliminate gas costs 
from its proposed test-period cost of 
service. Questar states that the 
remaining cost of service would include 
only non-gas costs. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with 18 CFR 
385.214 and 385.211 of the Commission's 
Rules and Regulations. All such motions 
or protests should be filed on or before 
March 29, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the public reference room. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 91-7368 Filed 3-27-91; 8:45 am] 
BILLING CODE 6717-01-M 
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[Project No. 2984-000} 


S.D. Warren Co.; Complaint 


March 21, 1991. 


Take notice that on November 27, 
1990, Stephen M. Kasprzak filed a 
complaint in which he contends that 
S.D. Warren Company has violated and 
continues to violate certain terms of its 
license for the Eel Weir Hydroelectric 
Project No. 2984, located in Cumberland 
County, Maine. Kasprzak alleges that 
these violations include, inéer alia, a — 
change in management and operation of 
the project, a change in the lake 
elevation, inadequate minimum flow — 
studies, and lack of an erosion control 
plan to prevent further damages to the 
beaches in the area. 


Take further notice that on March 4, 
1991, John C. Hilgenberg filed a 
complaint, dated December 26, 1990, in 
which he also contends that the S.D. 
Warren Company has violated and 
continues to violate certain terms of its 
license for the Eel Weir Hydroelectric 
Project No. 2984. Hilgenberg 
incorporates by reference Kasprzak’s - 
allegations and further alleges that S.D. 
Warren has changed the project 
operation in order to produce electric 
power massively in excess of its needs 
to sell for profit into the Central Maine 
Power system. 


Any person may submit comments 
regarding these complaints with the 
Federal Energy Regulatory Commission, 
825 N. Capitol Street NE., Washington, 
DC 20426, in accordance with Rule 211 
of the Commission's Rules of Practice’ 
and Procedure, 18 CFR 385.211. The 
respondent, S.D. Warren shall file an 
answer to these complaints pursuant to 
rules 206 and 213, 18 CFR 385.206 and 
385.213. No replies to respondent's 
answer will be accepted. In determining 
the appropriate action to take, the 
Commission will consider all comments 
filed. Copies of the complaints are on 
file with the Commission and are 
available for public inspection. 

Comments and the answer to the 
complaints are due on or before May 15, 
1991. 


For further information, contact Elizabeth 
Molloy at (202) 208-0771. 


Lois D. Cashell, 
Secretary. 


[FR Doc. 91-7303 Filed 3-27-91; 6:45 am} 


BILLING CODE 6717-01-M 
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[Docket No. RP88-68-032] 


Transcontinental Gas Pipe Line Corp., 
Report of Refunds 


March 22, 1991. 

Take notice that Transcontinental Gas 
Pipe Line Corporation (Transco) on 
March 5, 1991, tendered for filing with 
the Federal Energy Regulatory 
Commission (Commission) its report of 
refunds, made pursuant to the 
Commission’s March 31, 1988, order 
issued in Docket Nos. RP88-68-000, et 
al. The report summarizes refund 
amounts made to shippers to whom 
Transco assigned its firm upstream 
transportation capacity on the High 
Island Offshore System (HIOS) and the 
U-T Offshore System (U-TOS). The 
amounts refunded resulted from refunds 
made to Transco by HIOS and U-TOS 
pursuant to the provisions of the 
Stipulations and Agreements approved 
by the Commission in HIOS’ Docket 
Nos. RP89-37, et a/. and U-TOS’ Docket 
Nos. RP89-38, et al. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 211 and 214 of the 
Commission's rules of Practice and 
Procedure 18 CFR 385.211 and 385.214. 
All such protests should be filed on or 
before March 29, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to the 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 91-7369 Filed 3~-27-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. Ci87-476-005] 


TXG Gas Marketing Co.; Application 
for Extension of a Blanket Limited- 
Term Certificate With Pregranted 
Abandonment 


March 22, 1991. 

Take notice that on March 14, 1991, 
TXG Gas Marketing Company 
(Applicant) of P.O. Box 568, Owensboro, 
Kentucky 42302-0568, filed an 
application pursuant to sections 4 and 7 
of the Natural Gas Act and the Federal 
Energy Regulatory Commission's 
(Commission) regulations thereunder to 
amend its blanket limited-term 
certificate with pregranted 


abandonment previously issued by the 
Commission in Docket No. CI87-476-003 
for a term expiring March 31, 1991 to 
extend the term of such authorization 
for an unlimited term, all as more fully 
set forth in the application which is on 
file with the Commission and open for 
public inspection. 

It appears reasonable and consistent 
with the public interest in this case to 
prescribe a period shorter than normal 
for the filing of protests and petitions to 
intervene. Therefore, any person 
desiring to be heard or to make any 
protest with reference to said 
application should on or before March 
29, 1991, file with the Federal Energy 
Regulatory Commission, Washington, 
DC 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.211 and 385.214). All protests filed 
with the Commission will be considered 
by it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party in any proceeding herein 
must file a petition to intervene in 
accordance with the Commission’s 
rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
to be represented at the hearing. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-7370 Filed 3-27-91; 8:45 am] 
BILLING CODE 6717-01-M 


FEDERAL MARITIME COMMISSION 


Asia North America Eastbound Rate et 
al; Agreement(s) Filed 


The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street, 
NW., room 10325. Interested parties may 
submit comments on each agreement to 
the Secretary, Federal Maritime 
Commission, Washington, DC 20573, 
within 10 days after the date of the 
Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 202-010776-059. 


12927 


Title: Asia North America Eastbound 
Rate Agreement. 

Parties: American President Lines, 
Ltd., Kawasaki Kisen Kaisha, Ltd., A.P. 
Moller-Maersk Line, Mitsui O.S.K. Lines, 
Ltd., Neptune Orient Lines, Ltd., Nippon 
Liner Systems, Ltd., Nippon Yusen 
Kaisha Line, Sea-Land Service, Inc. 

Synopsis: The proposed amendment 
would revise Article 13.1 of the 
Agreement to provide that any party to 
the Agreement may participate in 
another party’s time/volume rate by 
filing a “following” independent action 
notice with the Agreement office within 
the initial ten day period. 

Agreement No.: 217-011324. 

Title: Transpacific Space Utilization 
Agreement. 

Parties: American President Lines, 
Ltd., Kawasaki Kisen Kaisha, Ltd., A.P. 
Moller-Maersk Line, Mitsui O.S.K. Lines, 
Ltd., Neptune Orient Lines, Ltd., Nippon 
Liner Systems, Ltd., Nippon Yusen 
Kaisha Line, Sea-Land Service, Inc. 
Independent Carrier Party: Orient 
Overseas Container Line. 

Synopsis: The proposed Agreement 
would permit the parties to charter 
space to one another (including trading 
or exchange of space or equipment, 
assumption of equipment lease costs, or 
monetary payments), in the U.S./Far 
East-Indian Subcontinent trade. The 
parties have requested a shortened 
review period. 


Dated: March 22, 1991. 

By Order of the Federal Maritime 
Commission. 
Joseph C. Polking, 
Secretary. 
[FR Doc. 91-7264 Filed 3-27-91; 8:45 am] 
BILLING CODE 6730-01-M 


Georgia Ports Authority/Hanjin 
Shipping Company, Ltd. Agreement(s) 
Filed 


The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street, 
NW., room 10220. Interested parties may 
submit comments on each agreement to 
the Secretary, Federal Maritime 
Commission, Washington, DC 20573, 
within 10 days after the date of the 
Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 





Commission regarding a pending 
agreement. 

Agreement No.: 224-200485. 

Title: Georgia Ports Authority /Hanjin 
Shipping Company, Ltd. Terminal 
Agreement. 

Parties: Georgia Ports Authority 
(GPA), Hanjin Shipping Company, Ltd. 
(Hanjin). 

Synopsis: The Agreement, filed March 
10, 1991, provides for: Hanjin’s initial 3- 
year non-exclusive use of GPA's Garden 
City Terminal located at the Port of 
Savannah, Georgia {Port); and, Hanjin to 
pay wharfage, dockage, crane rental and 
slot use rates on a sliding scale based on 
the tonnage Hanjin moves through the 
Port. 


Dated: March 22, 1991. 

By Order of the Federal Maritime 
Commission. 
Joseph C. Polking, 
Secretary. 
[FR Doc. 91-7265 Filed 3-27-91; 8:45 am] 
BILLING CODE 6730-01-M 


[Docket No. 91-15] 


White Westinghouse International Co. 
v. TransAfrica Line/ Ariel Maritime 
(U.S.A.) Inc., as Agent; Filing of 
Complaint and Assignment 


Notice is given that a complaint filed 
by White Westinghouse International 
Co. (“Complainant”) against 
TransAfrica Line/ Ariel Maritime 
(U.S.A.) Inc., as Agent (“Respondent”) 
was served March 22, 1991. Complainant 
alleges that Respondent has violated 
sections 10(b)(1), (b)(6), (b)(12) and oa 
of the Shipping Act of 1984, 46 U.S 
app. 1709(b)(1), (b)(6), (b)(12) and (a). 
on three prepaid shipments by quoting 
and billing Complainant at a lower than 
tariff rate, failing to pay over freight to 
the underlying ocean carrier and thereby 
causing the underlying ocean carrier to 
detain the cargo pending payment of 
freight and demurrage charges, 
subsequently billing Complainant at a 
higher cargo N.O.S. rate rather than the 
applicable rate for the items shipped, 
unjustly charging demurrage that is not 
due, refusing to deal with Complainant 
in Complainant’s attempts to resolve the 
matter and locate the containers held by 
the underlying carrier, and failing to use 
reasonable care in delivery of the 
shipments. 

This proceeding has been assigned to 
Administrative Law Judge Joseph N. 
Ingolia (“Presiding Officer”). Hearing in 
this matter, if any is held, shall 
commence within the time limitations 
prescribed in 46 CFR 502.61. The hearing 
shall include oral testimony and cross- 
examination in the discretion of the 


Presiding Officer only upon proper 
showing that there are genuine issues of 
material fact that cannot be resolved on 
the basis of sworn statements, 
affidavits, depositions, or other 
documents or that the nature of the 
matter in issue is such that an oral 
hearing and cross-examination are 
necessary for the development of an 
adequate record. Pursuant to the further 
terms of 46 CFR 502.61, the initial 
decision of the Presiding Officer in this 
proceeding shall be issued by March 23, 
1992, and the final decision of the 
Commission shall be issued by July 21, 
1992. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 91-7266 Filed 3-27-91; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 


Agency Forms Under Review 
March 22, 1991. 


Background 


Notice is hereby given of the 
submission of proposed information 
collection to the Office of Management 
and Budget (OMB) for its review and 
approval under the Paperwork 
Reduction Act (Title 44 U.S.C. chapter 
35) and under OMB regulations on 
Controlling Paperwork Burdens on the 
Public (5 CFR part 1320). A copy of the 
proposed information collection and 
supporting documents is available from 
the agency clearance officer listed in the 
notice. Any comments on the proposal 
should be sent to the agency clearance 
officer and to the OMB desk officer 
listed in the notice. 

DATES: Comments on this proposed 
revision to information collection are 
welcome and should be submitted on or 
before May 2, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Federal Reserve Board Clearance 
Officer—Frederick J. Schroeder— 
Division of Research and Statistics, 
Board of Governors of the Federal 
Reserve System, Washington, DC 20551 
(202-452-3829); OMB Desk Officer— 
Gary Waxman—Office of Information 
and Regulatory Affairs, Office of 
Management and Budget, New 
Executive Office Building, room 3208, 
Washington, DC 20503 (202-395-7340). 


Request for OMB Approval To Revise 
the Following Report 


1. Report title: Consolidated Reports 
of Condition and Income. 

Agency form number: FFIEC 031-034. 

OMB Docket number: 7100-0036. 

Frequency: Quarterly. 
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Reporters: State member banks. 

Annual reporting hours: 158,995. 

Estimated average hours per 
response: 39.2. 

Number of respondents: 1,014. 

Small businesses are affected. 

This information collection is 
mandatory (12 U.S.C. 324) and is given 
partial confidential treatment. 

On a quarterly basis, state member 
banks are required to file detailed 
schedules of assets, liabilities, and 
capital in the form of a condition report 
and summary statement; detailed 
schedule of operating income and 
expense, sources and disposition of 
income, and changes in equity capital in 
the form of an income statement; and a 
variety of supporting schedules. Data 
are used for supervisory and monetary 
policy purposes. There are two types of 
changes proposed for June 1991 that 
would affect three existing Call Report 
schedules. 

First, the three federal bank regulatory 
agencies (the Board of Governors of the 
Federal Reserve System, the Federal 
Deposit Insurance Corporation, and the 
Office of the Comptroller of the 
Currency) propose to add certain 
memorandum items to the income 
schedule and the schedule for loans and 
lease financing receivables on all four 
sets of reporting forms (FFIEC 031, 
FFIEC 032, FFIEC 033, and FFIEC 034) in 
order to monitor partially charged-off 
loans accruing interest at a market rate. 
These items would be needed as a result 


_ of an FFIEC proposal, published in the 


Federal Register on March 18, 1991, to 
amend the Call Report instructions to 
establish criteria for returning a 
nonaccrual loan with a partial charge- 
off of principal to accrual status without 
first recovering the partial charge-off or 
becoming fully current in accordance 
with the contractual terms of the loan. 

Second, at the request of the Bureau of 
Economic Analysis of the U.S. 
Department of Commerce, the federal 
bank regulatory agencies have agreed to 
propose the splitting of the existing item 
on noninterest income in part II of 
Schedule RI-D, Income from 
International Operations, into two 
subitems. Schedule RI-D is collected 
only from certain banks with foreign 
offices that file the FFIEC 031 reporting 
forms. 

The effective date for these reporting 
changes, if approved, would be the June 
30, 1991, report date. 
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Board of Governors of the Federal Reserve 
System, March 22, 1991. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 91-7319 Filed 3-27-91; 8:45 am] 
BILLING CODE 6210-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Agency for Toxic Substances and 
Disease Registry 


Board of Scientific Counselors, 
Agency for Toxic Substances and 
Disease Registry; Meeting 


In accordance with section 10{a)(2) of 
the Federal Advisory Committee Act (5 
U.S.C. Appendix 2), the Agency for 
Toxic Substances and Disease Registry 
(ATRSDR) announces the following 
committee meeting: 


Name: Board of Scientific Counselors, 
ATSDR. 

Times and dates: 3 p.m.-9 p.m.—Thursday, 
April 25, 1991. 8:30 a.m.—1 p.m.—Friday, April 
26, 1991. 

Place: Centers for Disease Control, 
Auditorium A, 1600 Clifton Road, NE., 
Atlanta, Georgia 30333. 

Status: Open. 

Purpose: The Board of Scientific 
Counselors, ATSDR, advises the 
Administrator, ATSDR, on ATSDR programs 
to ensure scientific quality, timeliness, utility, 
and dissemination of results. Specifically, the 
Board advises on the adequacy of the science 
in ATSDR-supported research, emerging 
problems that rquire scientific investigation, 
accuracy and currency of the science in 
ATSDR reports, and program areas to 
emphasize and/or to de-emphasize. 

Agenda: The entire meeting will be open to 
the public. Written comments are welcome 
and should be received by the Executive 
Secretary prior to the opening of the meeting. 
The agenda will focus on the evolution and 
recent changes to the ATSDR Health 
Assessment. Specific attention will be paid to 
community health concerrns and health 
outcome data. The discussion will include 
presentations by community, state, and 
Federal representatives. Also, environmental 
issues will be presented including 
environmental modeling, incineration, and 
demographics. Health follow-up 
recommendations to health assessments will 
be discussed. 

Contact person for more information: 
Charles Xintaras, Sc.D., Executive Secretary, 
Board of Scientific Counselors, ATSDR, 
Mailstop E-28, 1600 Clifton Road, NE., 
Atlanta, Georgia 30333, telephone 404/639- 
0700 or FTS 236-0700. 

Dated: March 21, 1991. 

Elvin Hilyer, 

Associate Director for Policy Coordination. 
[FR Doc. 91-7313 Filed 3-27-91; 8:45 am] 
BILLING CODE 4160-70-M 


Centers for Disease Control 
[CRADA 91-01} 

Cooperative Research and 
Development Agreement 


AGENCY: Centers for Disease Control 
(CDC), Public Health Service, HHS. 


ACTION: Notice. 


summany: The Centers for Disease 
Control (CDC), Center for Infectious 
Diseases desires to enter into a 
Cooperative Research and Development 
Agreement (CRADA) as authorized by 
the Federal Technology Transfer Act of 
1986 (Pub. L. 99-502, 15 U.S.C. 3710a) 
with a calloborator to develop a protein 
vaccine to protect young (<2 yrs old) as 
well as older people against diseases 
caused by Streptococcus pneumoniae. 
The collaborator and CDC will jointly 
support research aimed at development 
of a pneumococcal vaccine using an S. 
pneumoniae-specific protein that CDC 
has identified and purified. 

CDC has identified and produced 
monoclonal antibodies against the 
protein and the antibodies do not react 
with antigens from numerous other 
bacteria that cause lower respiratory 
infections. CDC data show that 71% (34/ 
48) of patients with confirmed 
pneumococcal disease developed 
antibodies against the protein. 

CDC will provide the antigen in 
sufficient quantities or the technology to 
produce it. The collaborator will utilize 
its expertise in vaccine development 
and evaluation. 

Vaccine development shall entail the 
physicochemical characterization of the 
protein, large-scale production, possible 
conjugation with another protein carrier, 
animal (mouse) protection studies and 
human vaccine trial studies. It is 
anticipated that all inventions which 
may arise from this CRADA will be 
jointly owned and licensed on a royalty- 
bearing basis exclusively to the 
collaborator with which the CRADA is 
made. 

The CRADA will be executed for a 
two-year period with the possibility of 
renewal for another two-year period. 
SUPPLEMENTARY INFORMATION: This 
opportunity is available until 30 days 
after publication of this notice. For 
additional information contact: 
Technical Contact(s): Harold Russell, 

Ph.D., Center for Infectious Diseases, 

Centers for Disease Control, 1600 

Clifton Road, NE., Mailstop G-05, 

Atlanta, GA 30333, telephone (404) 

639-3929. 

Business Contact: Lisa Blake-Dispigna 
or Lillian Carter, Center for Infectious 

Diseases, Centers for Disease Control, 


1600 Clifton Road, NE., Mailstop C-19, 
Atlanta, GA 30333, telephone (404) 
639-3766. 

Respondents may be asked to furnish 
additional information if CDC finds asa! 
necessary. 

Applicants will be judged according to 
the following criteria: 

1. Soundness of the research plan; 

2. Adequacy of the staff to develop the 
vaccine; 

3. Adequacy and availability of the 
facilities and equipment; 

< Evidence of scientific credibility; 


an 

5. Evidence of commitment and ability 
to develop a vaccine that will protect 
the public at risk of contracting 
pneumococcal disease. 

The responses must be made to: 
Nancy C. Bridger, Assistant Director, 
Office of Administrative Services, CID, 
Centers for Disease Control, 1600 Clifton 
Road, NE., Mailstop C-19, Atlanta, GA 
30333. 


Dated: March 22, 1991. 
Robert L. Foster, 
Acting Director, Office of Program Support, 
Centers for Disease Control. 
[FR Doc. 91-7316 Filed 3-7-91; 8:45 am] 
BILLING CODE 4160-18-M 


[Announcement Number 112] 


Cooperative Agreement Program to 
Estabiish a Public Health Leadership 
institute 


Introduction 


The Centers for Disease Control 
(CDC), Public Health Practice Program 
Office (PHPPO), announces the 
availability of funds for a cooperative 
agreement to develop and conduct a 
Public Health Leadership Institute. The 
Public Health Service (PHS) is 
committed to achieving the health 
promotion and disease prevention 
objectives of Healthy People 2000, a 
PHS-led national activity for setting 
priority areas. This announcement is 
related to the priority area of 
Educational and Community-Based 
Programs. (For ordering a copy of 
Healthy People 2000, see the Section 
Where to Obtain Additional 
Information.) 


Authority 


This program is authorized under 
section 1704 of the Public Health Service 
Act, 42 U.S.C. 300 u-3, as amended. 


Eligible Applicants 
Eligible applicants include nonprofit 


and for-profit organizations. Thus, 
universities, colleges, research 





institutions, hospitals, and other public 
and private organizations, state and 
local health departments, and small 
minority and/or women-owned 
businesses are among those eligible for 
this cooperative agreement. 

Applicants must be able to 
demonstrate the ability to conduct the 
one-week Institute and must have 
demonstrated the ability to conduct and 
market successful short-term 
educational experiences for working 
professionals. Applicants must have 
demonstrated strength in public policy 
development and knowledge of 
contemporary public health issues. They 
must have the ability to obtain faculty 
who are nationally recognized, bringing 
together those from academic 
institutions, governmental agencies, 
professional and voluntary associations, 
and private industry. Applicants must 
have access to instructional design 
capability and must be able to 
demonstrate evaluation capability. They 
must also be recognized for excellence 
in educational standards as well as a 
commitment to engage in a cooperative 
relationship with a major governmental 
agency. 

Availability of Funds 

Approximately $350,000 is available in 
Fiscal Year 1991 to fund 1 cooperative 
agreement award. It is expected that the 
award will begin on or about June 15, 
1991, and will be made for 12-month 
budget periods within a project period of 
up to 3 years. Funding estimates may 
vary and are subject to change. 
Continuation awards within the project 
period will be made on the basis of 
satisfactory progress and the 
availability of funds. 


Purpose 


The purpose of this cooperative 
agreement is to enhance the leadership 
of city, county, and State health officials 
by conducting an annual Public Health 
Leadership Institute. The Future of 
Public Health, published by the Institute 
of Medicine (IOM) in 1988, indicates a 
limited focus in public health education 
on the development of leadership skills. 
The IOM committee identified “limits on 
effective leadership, including poor 
interaction among the technical political 
aspects of decisions, rapid turnover of 
leaders, and inadequate relationships 
with the medical profession” as an 
appreciable barrier to effective problem 
solving in public health. One of the 
recommendations of the IOM committee 
stated that public health training should 
place greater emphasis on managerial 
and leadership skills. It is with this as 
backdrop that the Centers for Disease 
Control (CDC) is proposing the creation 


of an annual Public Health Leadership 
Institute. The Institute is intended to be 
a one-week intensive educational and 
training experience for practicing public 
health leaders. In addition, it will 
provide an opportunity for them to 
participate in an interactive experience 
that will influence the future of the 
public health system. A network of 
public health leaders will be developed 
as a result of this annual event. Their 
experience and accomplishments will be 
monitored closely to determine changes 
brought about as a result of attending 
the Institute. Their recommendations for 
improvement will be relied on heavily 
as future Institutes are planned and 
presented. CDC will depend on these 
leaders to provide ongoing support to 
improve the public health infrastructure 
following the Institute. 

Long-term objectives of the agreement 
are to: 1. Enhance and develop the 
leadership skills and abilities of 
participants in areas that are vital to the 
operation of their health agency. 

2. Provide an annual forum for 
discussions and critical analysis of 
current public health issues. 

3. Develop a network of public health 
leaders who can provide ongoing 
support to improving the public health 
infrastructure following the Institute. 

4. Strengthen the relationship between 
public health practice and academia by 
providing a model for such interaction. 

The core faculty for the Institute will 
consist of recognized leaders from 
academia. Leaders from the private 
sector, professional and voluntary 
associations, executives of government 
agencies, and legislative representatives 
will also provide instruction to enhance 
and develop the leadership skills and 
abilities of participants. 


Program Requirements 


To achieve the above objectives, the 
following activities will be performed 
for the duration of the project period. 
The recipient shall be responsible for 
conducting activities under 1 below and 
CDC will be responsible for conducting 
activities under 2 below. 


1. Recipient Activities 


The recipient, with guidance from a 
steering committee, will be responsible 
for the development and subsequent 
presentation of a comprehensive 
leadership development experience. 
Research, developmental, and 
organizational skills will be required in 
carrying out the following: 

¢ Research and analysis of leadership 
skills required of State and local health 
officials. 

© Develop the Institute objectives. 

© Develop the Institute curriculum. 
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¢ Identify and obtain faculty. 

¢ Identify and select attendees. 

¢ Develop an evaluation plan. 

° Provice a site and necessary 
logistics for presenting the Institute. 

¢ Present and evaluate the annual 
Institute for the duration of the three- 
year project period. 

a. Establish a steering committee 
made up of representatives from 
national health organizations who have 
an understanding of the abilities 
necessary to function as the chief health 
official of a public health agency. The 
committee should include 
representatives from organizations such 
as the Association of State and 
Territorial Health Officials (ASTHO), 
the National Association of County 
Health Officials (NACHO), the United 
States Conference of Local Health 
Officers (USCLHO), The Centers for 
Disease Control (CDC), the Health 
Resources and Services Administration 
(HRSA), and the American Public 
Health Association (APHA). Their role 
will be to serve as a source of expertise 
in developing the Institute. In 
collaboration with the committee, the 
recipient will develop and implement 
the Institute which should include but 
not be limited to establishing the goals 
and objectives, the curriculum, the 
criteria for selection of faculty, 
instructional methodology, and the 
evaluation component that will be used 
to determine the effectiveness of the 
Institute. 

b. Develop a protocol of the 
curriculum for the Institute which should 
include items such as the proposed 
agenda, the method of delivering 
training, and the plans for producing and 
delivering training materials. The : 
recipient will obtain certification to 
award CEUs and CMEs to successful 
graduates of the Public Health 
Leadership Institute. 

c. Develop a list-of potential faculty 
for the Institute. The proposed faculty 
should be recognized as authorities in_ 
their professional fields with the 
capability of relating their expertise to 
the practical application of public 
health. In addition to staff of the 
applicant, the potential faculty should 
include persons from the private sector, 
legislative representatives, professional 
and voluntary associations, faculty from 
academic institutions, and 
representatives of federal, State, and 
local health agencies. The faculty 
selected to conduct the Institute should 
be available to confer with the 
participants for specified periods of time 
as the various activities of the Institute 
occur. Applicant will be expected to 
confirm the availability and gain 
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commitment of faculty for presentations 
at the Institute. 

d. Collaborate with the Steering 
Committee to identify, select, and 
extend initations to approximately 50 
individuals to attend the Institute. 
Invitees should include chief State and 
local health officials reflecting a mix of 
officials for State health agencies and 
local health agencies, from rural and 
urban health agencies, from different 
geographical areas of the country, and 
with varied levels of exprience. 

e. Develop a set of objectives and an 
evaluation plan to assess the 
effectiveness of the Institute in changing 
the performance of those who attend the 
Institute as well as the impact of the 
Institute on the practice of public health. 
The evaluation plan should have both 
short- and long-term objectives. A short- 
term evaluation may address such 
things as the quality of instruction, 
whether the expectations of participants 
were met, and whether instructional 
objectives were achieved. A long-term 
evaluation mechanism would be used 
after the convening of the Institute and 
would address questions such as: (1) 
Which skills that participants acquired 
during the Institue transferred to the 
operation of their agency? (2) What 
changes were brought about as a result 
of the Institute? (3) How did the Institute 
improve the public health infrastructure? 
(4) How frequently should the Institute 
be held? (5) What strategies should be 
considered for increasing participation? 
(6) What level of fees might be 
considered from participants to offset 
costs of expanding the Institute? 

f. Provide a site for conducting the 
Institute. The site must met certain 
requirements, including adequate 
housing for participatnts and conference 
facilities adequate to support an 
interactive training endeavor. Provide 
logistical support for conducting the 
Institute, and provide staff support 
before and during the Institute for 
participant activities such as 
registration. 

g. Convene the Institute. The recipient 
will collaborate with the steering 
committee in developing a timetable to 
convene the Institute for the entire 
project period. The initial institute 
should be implemented 6 to 9 months 
after the notice of the grant award is 
issued. 


2. CDC Activities 


a. Assist in the identification of 
representatives for the steering 
committee. Provide technical assistance 
in the preparation and subsequent 
presentation of the Institute. 


b. Collaborate in the development of - 
the curriculum for the Institute including 
the agenda, the medium of delivery, and 
the tra materials to be used. 

c. Provide technical assistance in , 
identifying potential faculty members. 

d. Collaborate and provide 
consultation in developing the criteria 
for selecting the participants. 

e. Collaborate in the development of 
the goals, objectives, and performance- 
based evaluation plan for the Institute. 
Assist in the identification and 
development of both a short-term 
evaluation mechanism; i.e., evaluation 
dealing with the presentation of the 
Institute, and a long-term evaluation 
mechanism; i.e., evaluation dealing with 
changes which occurred as a result of 
the Institute. 

f. Provide professional assistance and 
collaboration in all phases of planning 
for the various meetings at the Institute 
and regarding the site selection of the 
Institute. 

g- Collaborate and assist in identifying 
support staff to work before and during 
the presentation of the Institute. 


Evaluation Criteria 


Applications meeting the program 
requirements as outlined in this 
announcement will be evaluated and 
ranked for funding using the following 
criteria: 

1. Demonstration of applicants 
understanding of the issues described in 
the Program Announcement, i.e., the 
need to present a program using current 
public health issues as a backdrop for 
leadership training. (20%); 

2. Technical merit of the proposed 
approach to be used in accomplishing 
the responsibilities of the project (20%); 

3. Adequacy of plan to address the 
objectives of the project and 
appropriateness of the schedule to 
accomplish the project (15%); 

4. Likelihood evaluation mechanisms 
are suitable for the short-term and long- 
term evaluation described under 
Recipient Activities (10%); 

5. Experience and competence of 
proposed project director(s) and staff. 
This will include those persons who will 
serve as core faculty of the Institute 
(25%); 

6. Previous experience conducting 
training activities for working 
professionals and suitability of facilities 
and resources to conduct project (10%); 

7. Appropriateness and justification of 
the requested budget relative to the 
activities proposed (Not Scored). 


Other Requirements 
Projects funded through a cooperative 


12931 


agreement that involve the collection of 
information from 10 or more individuals 
will be subject to review under the 
Paperwork Reduction Act. 


Executive Order 12372 Review 


Applications are not subject to review 
as governed by Executive Order 12372, 
Intergovernmental Review of Federal 
Programs. 


Catalog of Federal Domestic Assistance 
Number 


The Catalog of Federal Domestic 
Assistance Number is 93.262. 


Application Submission and Deadline 


The original and two copies of the 
application shall be submitted on Form 
PHS-5161 (Revised 3/89), to Henry S. 
Cassell, III, Grants Management Officer, 
Centers for Disease Control, Grants 
Management Branch, Procurement and 
Grants Office, 255 East Paces Ferry 
Road, NE., room 415, Mail Stop E-14, 
Atlanta, Georgia, 30305, on or before 
May 23, 1991. 

1. Deadline: Applications shall be 
considered as meeting the deadline if 
they are either: 

a. Received on or before the deadline 
date, or 

b. Sent on or before the deadline date 
and received in time for submission to 
the review group. Applicants must 
request a legibly dated U.S. Postal 
Service postmark or obtain a legibly 
dated receipt from a commercial carrier 
or the U.S. Postal Service. Private 
metered postmarks shall not be 
acceptable as proof of timely mailing. 

2. Late Applications: Applications 
which do not meet-the criteria in 1.a. or 
1.b. above are considered late and will 
be returned to the applicant. 


Where to Obtain Additional Information 
A complete program description, 
information on application procedures, 
application package, and business 
management technical assistance may 
be obtained from the Grants 
Management Office by writing to: Van 
Malone, Grants Management Specialist, 
Grants Management Branch, 
Procurement and Grants Office, Centers 
for Disease Control, 255 East Paces 
Ferry Road, NE., Room 415, Mail Stop E- 
14, Atlanta, Georgia, 30305, or by calling: 
(404) 842-6630, FTS 236-6630. 
Programmatic technical assistance 
pertaining to the Public Health 
Leadership Institute may be obtained 
from: Thomas R. Balderson, Public 
Health Advisor, Public Health Practice 
Program Office, Centers for Disease 





Control, 1600 Clifton Road, Mail Stop E- 
20, Atlanta, Georgia 30333, Telephone: 
(404) 639-1996, FTS 236-1996. 

Please Refer to Announcement 
Number 112 When Requesting 
Information and Submitting an 
Application. 

Potential applicants may obtain a 
copy of Healthy People 2000 (Full 
Report; Stock No. 017-001-00474-0) or 
Healthy People 2000 (Summary Report; 
Stock No. 017-001-00473-1) through the 
Superintendent of Documents, 
Government Printing Office, 
Washington, DC 20402-9325 (Telephone 
202-783-3238). 

Dated: March 22, 1991. 

Robert L. Foster, 
Acting Director, Office of Program Support, 
Centers for Disease Control. 


[FR Doc. 91-7317 Filed 3-27-91; 8:45 am] 
BILLING CODE 4160-18-M 


National Committee on Vital and 
Health Statistics (NCVHS) 
Subcommittee on Community Health 
Statistics: Meeting 


Pursuant to Public Law 92-464, the 
National Center for Health Statistics 
(HCHS), Centers for Disease Contorl, 
announces the following meeting. 


Name: Subcommittee on Community 
Health Statistics, NCVHS. 

Time and Date: 9 a.m.—5 p.m., April 
19, 1991. 

Place: Room 337A-339A, Hubert H. 
Humphrey Building, 200 Independence 
Avenue, SW; Washington, DC 20201. 

Status: Open. 

Purpose: The purpose of this meeting 
is for the Subcommittee to explore 
issues and concerns about the © 
availability of statistics to monitor the 
health of communities. 

Contact person for more information: 
Substantive program information as well 
as summaries of the meeting and a 
roster of committee members may be 
obtained from Gail F. Fisher, Ph.D., 
Executive Secretary, NCVHS, NCHS, 
room 1100, Presidential Building, 6525 
Belcrest Road, Hyattsville, Maryland 
20782, telephone 301/436-7050 or FTS 
436-7050. 


Dated: March 21, 1991. 
Elvin Hilyer, 


Associate Director for Policy Coordination, 
Centers for Disease Control. 


{FR Doc. 91-7314 Filed 3-27-91; 8:45 am] 
BILLING CODE 4160-18-M 


Food and Drug Administration 


[Docket Nos. 91N-0094, 91N-0095, 91N- 
0096, 91N-0097, 91N-0098, 91N-0099, 91N- 
0100, 91N-0101, 91N-0102, and 91N-0103) 


RIN 0905-AB67 


Food Labeling; Health Claims and 
Label ; Submission of 
Scientific Data for Ten Topic Areas 
AGENCY: Food and Drug Administration, 
HHS. 

ACTION: Notice; request for scientific 
data and information. 


SUMMARY: The Food and Drug 


Administration (FDA) is requesting 
scientific data and information on ten 
specific topic areas, as required by the 
Nutrition Labeling and Education Act of 
1990 (the 1990 amendments). These are: 
(1) Calcium and osteoporosis; (2) sodium 
and hypertension; (3) lipids and 
cardiovascular disease; (4) lipids and 
cancer; (5) dietary fiber and cancer; (6) 
dietary fiber and cardiovascular 
disease; (7) folic acid and neural tube 
defects; (8) antioxidant vitamins and 
cancer; (9) zinc and immune function in 
the elderly; and (10) w-3 fatty acids and 
heart disease. The agency will use the 
data snd information to determine, for 
each topic, if an appropriate scientific 


basis exists under the 1990 amendments - 


to support the issuance of proposed 
regulations that would allow health 
claims based on these nutrient-disease 
relationships on the label or in the 
labeling of a food. The agency is making 
this request for scientific data and 
related information because it must 
make a final determination on claims 
involving these nutrients and diseases 
by November 8, 1992. To meet this 
deadline, and to assure that any 
proposal is based on the totality of 
relevant scientific evidence, the agency 
is requesting the submission of such 
data on an expedited basis. 

DATES: Written comments by April 29, 
1991. 

ADDRESSES: Written comments to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, rm 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 
Victor Frattali, Center for Food Safety 
and Applied Nutrition (HFF-261), Food 
and Drug Administration, 200 C St. SW., 
Washington, DC 20204, 202-245-1064. 
SUPPLEMENTARY INFORMATION: On 
November 8, 1990, the 1990 amendments 
(Pub. L. 101-535) were enacted; this 
legislation amended the Federal Food, 
Drug, and Cosmetic Act (the act). 
Among other things, the 1990 
amendments outline the circumstances 
in which diet-disease claims on food 
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labels or labeling would not misbrand 
the food. Responding to this new law, 
FDA intends to propose: (1) To establish 
a procedure and standard for 
determining the validity of claims made 
with respect to a dietary supplement of 
vitamins, minerals, herbs, or other 
similar nutritional substances; (2) to 
determine, under that standard and the 
standard in section 403(r)(3)(B)(i) of the 
act, whether certain nutrient-disease 
relationships are supported by 
appropriate scientific evidence to justify 
a claim; and (3) to establish regulations 
permitting health claims on the label or 
in the labeling of foods for those 
nutrient-disease relationships that are 
supported by appropriate evidence. 

The 1990 amendments require that 
FDA specifically consider the ten topic 
areas listed above, The agency is now in 
the process of preparing scientific 
summaries on each of these ten topics. 
To assure that all relevant scientific 
evidence is considered in the rulemaking 
process and to allow timely 
development of these summaries, FDA 
is requesting that anyone with scientific 
data or information relating to these 
topics that he or she wishes to have 
considered by the agency submit the 
data and information to Dockets 
Management Branch (address above). 

The agency has established ten 
dockets to compile specific information 
relating to each of the ten proposed 
topic areas with the following docket 
numbers: 


123456791N-0094 
%23491N-0095 
42348991N-0096 


423491N-0097 
..| ©*%410°91N-0098 
123.488,1094N-09099 


4234791N-0100 


Antioxidant vitamins and 
cancer. 

Zinc and immune 
function in the elderly. 

w-3 fatty acids and 


423491N-0101 
423491N-0102 
.2348991N-0103 


leport 
DHHS (PHS) Publication No. 107-001 


Government ae 


Lite Sciences, National Ri 
om enue for Ri 


Office, 1988. 
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FDA advises that the reports listed in 
the footnotes to the table have been 
incorporated into each of the referenced 
dockets (Dockets Nos. 91N-0094, 91N- 
0095, 91N-0096, 91N-0097, 91N-0098, 
91N-0099, 91N-0100, 91N-0101, 91N- 
0102, 91N-0103). FDA is therefore 
requesting data and information other 
than the information contained or 
referred to in these reports. 

A copy of the text titled “The Surgeon 
General's Report on Nutrition and 
Health,” document no. 017-001-00465-1, 
may be obtained directly for $22.00, 
including handling and domestic 
postage, from: Supertendent of 
Documents, Government Printing Office, 
Washington, DC 20402-9325. Telephone 
inquiries may be placed with the Order 
and Information Desk at 202-783-3238. 
Similarly, the three texts titled “Diet and 
Health—Implications for Reducing 
Chronic Disease Risk,” “Recommended 
Dietary Allowances” and “Nutrition 
During Pregnancy” may be obtained 
directly from: National Academy Press, 
P.O. Box 285, Washington, DC 20055. 
Telephone inquires on cost and other 
information on orders may be made 
with the National Academy Press at 1- 
800-624-6242 or at 202-334-3313 in the 
Washington, DC area. 

FDA cautions that this notice should 
. not be interpreted as a determination on 
any of the ten nutrient-disease topics. 
The agency is merely taking steps to 
facilitate preparation of documents for 
implementation of the requirements on 
health claims in the 1990 amendments. 

FDA is only allowing 30 days for 
submission of data because of the 
extreme time constraints under which it 
is working. FDA must publish proposals 
on these nutrient-disease relationships 


by November of 1991. Individuals and 
organizations submitting information or 
data relating to a specific topic should 
submit two copies of the information to 
the Dockets Management Branch 
(address above) by April 29, 1991. 
Separate submissions should be made 
for each topic area, and each submission 
should be identified with the 
appropriate docket number given above. 
Submissions received may be seen in 
the Dockets Management Branch 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

Dated: March 22, 1991. 
Gary Dykstra, 
Acting Associate Commissioner for 
Regulatory Affairs. 
[FR Doc. 91-7256 Filed 3-27-91; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. 90D-0428] 


Human Drugs Distributed to 
Veterinarians for Animal Use; 


Compliance Policy Guide; Availability 
AGENCY: Food and Drug Administration, 
HH 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
availability of a new Compliance Policy 
Guide (CPG) 7125.35 entitled “Human 
Drugs Distributed to Veterinarians for 
Animal Use.” The CPG describes FDA's 
policy concerning the distribution of 
human drugs to veterinarians for animal 
use and the use of human drugs in 
animals by veterinarians. 

ADDRESSES: Submit written requests for 
single copies of CPG 7125.35 to the 
Industry Information Staff (HFV-12), 
Center for Veterinary Medicine, Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857. Requests 
should be identified with the docket 
number found in brackets in the heading 


. of this document. Send two self- 


addressed adhesive labels to assist the 
staff in processing your request. CPG 
7125.35 is available for public 
examination in the Docket Management 
Branch (HFA-305), Food and Drug 
Administration, rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857, between 9 
a.m. and 4 p.m., Monday through Friday. 
FOR FURTHER INFORMATION CONTACT: 
Edward J. Ballitch, Center for Veterinary 
Medicine (HF V-236), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-3336. 
SUPPLEMENTARY INFORMATION: CPG 
7125.35 “Human Drugs Distributed to 
Veterinarians for Animal Use" describes 
FDA's policy concerning the distribution 


of human drugs to veterinarians for 


- animal use and the use of human drugs 


in animals by veterinarians. 


Violations of the Federal Food, Drug, 
and Cosmetic Act (the act) inevitably 
occur when human drugs are promoted, 
distributed, and sold for animal use. The 
acts contains no provision for such use 
by veterinarians. However, since the 
sole source of some drugs required 
primarily in companion animal 
veterinary practice is a human drug, 
FDA has traditionally exercised 
cautious discretion in taking 
enforcement actions in this area to 
avoid the adverse impact on animal 
health that would result if human drugs 
were unavailable for use by 
veterinarians. 

Most veterinary use of human drugs 
occurs in companion animal practice. 
However FDA is aware of and 
increasingly concerned about abuse in 
the promotion, distribution, and use of 
human drugs for animal use which may 
result in adulteration of food due to 
human drug use in food-producing 
animals. The agency is also concerned 
about the potential for subverting the 
new animal drug approval (NADA) 
process by creating a disincentive for 
drug manufacturers to invest the time 
and expense required to obtain NADA’s 
for drugs when human drugs are 
available for veterinary use. 

The guide lists the factors that the 
agency will consider in determining 
whether to take or recommend 
regulatory action concerning the 
distribution of human drugs for animal 
use. The guide also lists the conditions 
that should exist when regulatory action 
will not ordinarily be considered 
concerning the distribution of human 
drugs for use only in nonfood-producing 
animals. The guide affirms that the 
principles of the policy in GPG 7125.06 
“Extra-Label Use of New Animal Drugs 
in Food-Producing Animals” apply to the 
use of human drugs in food-producing 
animals by veterinarians. Due to the 
potential human health hazard of drug 
residues in food, it is the agency’s 
intention to aggressively seek regulatory 
action to discourage the use of human 
drugs in food-producing animals. The 
use of human drugs by veterinarians in 
nonfood-producing animals in the 
normal course of veterinary practice will 
not ordinarily be of regulatory interest 
to FDA unless abuse or injuries occur. 

Dated: March 19, 1991. 

Gary Dykstra, 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 91-7386 Filed 3-27-91; 8:45 am] 
BILLING CODE 4160-01-M 





[Docket No. 90D-0112] 


Draft Guideline on the Application of 
the Current Medical Device GMP’s to 
Computerized Devices and 
Manufacturing Processes—Medical 
Device GMP for FDA investigators 
AGENCY: Food and Drug Administration, 


HHS. 
ACTION: Notice; extension of the 


availability for the draft guideline 
designed to assist FDA investigators in 
applying the medical device current 
good manufacturing practices (CGMP’s) 
regulations to computerized devices and 
manufacturing processes. These 
regulations at 21 CFR part 820 are 
intended to ensure that devices will be 

_ safe and effective. The draft guideline is 
also designed to illustrate how the 
CGMP regulations apply to software and 
hardware intended to control an 
automated device manufacturing 
process, including automated quality 
assurance and automated 
recordkeeping. This 60-day extension is 
in response to a letter received by FDA 
from an interested industry-related 
association that requested additional 
time to submit comments. 

DATES: FDA is extending the comment 
period until May 13, 1991. 

ADDRESSES: Written comments to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 


FOR FURTHER INFORMATION CONTACT: 
Fred Hooten, Center for Devices and 
Radiological Health [HFZ-330), Food 
and Drug Administration, 1390 Piccard 
Dr., Rockville, MD 20810, 301-427-1131. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of December 13, 1990 
(55 FR 51340), FDA published a notice of 
availability of the draft guideline to 
assist FDA investigators in applying the 
CGMP regulations to manufacturers 
using computerized production 
processes and manufacturers of 
computer products that are medical 
devices or components of medical 
devices. Those interested in supplying 
comments were given until March 13, 
1991. 

FDA received one request for an 
extension of the comment period. The 
request from a trade association stated 
that additional time would be needed 
due to the complexity of the subject and 
the number of companies involved. FDA 
is extending the comment period 60 days 
to assure adequate time for preparation 


of comments. y, FDA finds 
under section 520(d) of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 
360j(d)}) that there is good cause for such 
an extension. 

Interested persons may, on or before 
May 13, 1991, submit to the Dockets 
Management Branch {address above) 
written comments regarding this notice. 
Two copies of any comments are to be 
submitted, except that individuals may 
submit one copy. Comments are to be 
identified with the docket number 
appearing in the heading of this 
document. Received comments may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday. 

Dated: March 25, 1991. 

Gary Dykstra, 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 91-7387 Filed 3-27-91; 8:45 am] 
BILLING CODE 4160-01-M 


User Reporting Educational 
Conference; Meeting 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration {FDA} is announcing a 2- 
day meeting to inform interested 
persons of a new law requiring health 
care facilities to report deaths or the 
serious injuries or illnesses caused by 
medical devices, and to gather 
information and views on implementing 
the new law and educational needs. 
DATES: The meeting will be held on 
Monday, April 29, 1991, 8:30 a.m. to 8 
p.m., and Tuesday, April 30, 1991, 8:30 
a.m. to 3 p.m. 
ADDRESSES: The meeting will be held at 
the Holiday Inn Crowne Plaza, 1750 
Rockville, Pike, Rockville, Md 20853. 
FOR FURTHER INFORMATION CONTACT: 
Kaye F. Wagner, Center for Devices and 
Radiological Health (HFZ-250), Food 
and Drug Administration, 1901 Chapman 
Ave., Rockville, MD 20857, 301-443- 
4600. 

SUPPLEMENTARY INFORMATION: On 
November 28, 1990, the President signed 
into law the Safe Medical Devices Act 
of 1990 (Pub. L. 101-629). This Act 
requires the device user facilities to 
report to FDA, in the case of a death, or 
to the manufacturer, in the case of a 
serious injury or illness, whenever they 
become aware of information that 
reasonably suggests that any device 
caused or contributed to the death or the 
serious injury or illness of a patient of 
the facility. A hospital, amulatory 
surgical facility, nursing home, or 
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outpatient treatment facility must 
submit a user report whenever a device 
user facility recieves or otherwise 
becomes aware of information that 
reasonably suggests that there is a 
probability that a device has caused or 
contributed to the death or serious 
injury or iliness of a patient of the 
faciliity. 

This educational conference will 
provide an opportunity for input from 
health care professionals on issues 
regarding the implementation of 
regulations and developing educational 
programs to reach the device user 
community. 

Interested pesons are invited to call 
FDA by April 5, 1991 {address and 
phone number above) to reserve a place 
in the meeting. Seating space wil be 
limited by the size of the meeting room, 
and reservations are recommended. 

Dated: March 22, 1991 
Gary Dykstra, 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 91-7257 Filed 3-27-01; 8:45 am] 
BILLING CODE 4160-01- 


Health Care Financing Administration 
[BPD-629-FN] 


Beginning On or After July 1, 1989 
AGENCY: Health Care Financing 


’ Administration (HCFA), HHS. 


ACTION: Final notice. 


SUMMARY: This final notice sets forth a 
revised schedule of limits on home 
health agency costs that may be paid 
under the Medicare program. This 
revised schedule of limits applies to cost 
reporting periods beginning on or after 
July 1, 1989 and before July 1, 1991. As 
required by section 6222 of the Omnibus 
Budget Reconciliation Act of 1989 (Pub. 
L. 101-239), the revised schedule of 
limits incorporates the hospital wage 
index in effect for cost reporting periods 
beginning prior to July 1, 1989. 
EFFECTIVE DATE: The schedule of limits 
is effective for cost periods 
beginning on or after July 1, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Michael Bussacca, (301) 966-4602. 
SUPPLEMENTARY INFORMATION: 


I. Background 


Section 1661{v}(1)(A) of the Social 
Security Act (the Act) authorizes the 
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Secretary to establish limits on 
allowable costs incurred by a provider 
of services that may be paid under the 
Medicare program, based on estimates 
of the costs necessary for the efficient 
delivery of needed health services. The 
limits may be applied to direct or 
indirect overall costs or to the costs 
incurred for specific items or services 
furnished by the provider. This 
provision of the statute is implemented 
under regulations at 42 CFR 413.30. 
Additional provisions, specifically 
governing the limits applicable to home 
health agencies (HHAs), are contained 
in section 1861(v)(1)(L) of the Act. Under 
this authority, we have maintained 
limits on HHA per visit costs since 1979. 

On December 22, 1987, the Omnibus 
Budget Reconciliation Act of 1987 (Pub. 
I _ 100-203) was enacted. Section 4026(a) 
of that law amended section 
1861(v)(1)(L) of the Act to provide that, 
in establishing the schedule of limits for 
cost reporting periods beginning July 1, 
1988, the Secretary will use a wage 
index that is based on audited wage 
data obtained for HHAs and base the 
limits on the most recent data available 
which may be for cost reporting periods 
beginning no earlier than July 1, 1985. 

Section 411(d)(5) of the Medicare 
Catastrophic Coverage Act of 1988 (Pub. 
L. 100-360), which was enacted on July 
1, 1988, provides for an extension of the 
effective date of the amendments made 
by section 4026(a) of Public Law 100-203 
to July 1, 1989 and amended section 
1861(v)(1)(L)(iii) of the Act to provide 
that the data used to construct the 
HHA-specific wage index and the 
schedule of limits for cost reporting 
periods beginning on or after July 1, 1989 
must be “verified” rather than 
“audited”. Basing the cost limits on 
these verified data causes the limits to 
be higher than they would be if we were 
to use audited data. This results in 
higher payments to those HHAs that 
have costs at or above the cost limits. 
This same issue applies to Skilled 
Nursing Facility (SNF) cost limits. At 
this time, we have not quantified the 
amounts by which the costs should be 
adjusted to reflect only allowable 
Medicare costs. However, we are in the 
process of developing a proposed rule 
that will specify the methodology we 
will use to adjust future HHA and SNF 
cost limits to approximate the effects of 
settlement on the costs in the data base. 
We intend to publish proposed and final 
rules prior to issuing the next schedule 
of HHA limits. 

To comply with section 411(d)(5) of 
Public Law 100-360, a schedule of limits 
was published in the Federal Register on 
October 18, 1988 (53 FR 40771) which 


was applicable to HHA costs for cost 
reporting periods beginning on or after 
July 1, 1988. That schedule of limits was 
based on cost per visit data from 
Medicare cost reports beginning on or 
after October 1, 1985. These data were 
adjusted, using the then most recent 
market basket factors, to reflect cost 
increases occurring between the cost 
reporting periods contained in the data 
base and December 31, 1988, the 
midpoint of the first cost reporting 
period to which the limits apply. The 
HCFA hospital wage index was used to 
adjust for area wage differences. 

In accordance with section 4026(a) of 
Public Law 100-203 and section 411(d)(5) 
of Public Law 100-360, we published a 
final notice with comment period in the 
Federal Register (54 FR 27742) on June 
30, 1989, which provided for an updated 
schedule of cost limits that used an 
HHA-specific wage index to adjust for 
area wage differences and accounted for 
the effects of inflation on HHA 
operating costs. That schedule of cost 
limits was to have been applicable to 
cost reporting periods beginning on or 
after July 1, 1989. As a result of that 
notice, we received 134 timely 
comments, the majority of which 
questioned the validity of the HHA- 
specific wage index data and the 
methodology we used to calculate the 
new limits. All other comments 
generally supported the new schedule of 
limits and no other issues were raised. 

On December 19, 1989, the Omnibus 
Budget Reconciliation Act of 1989 (Pub. 
L. 101-239) was enacted. Section 6222 of 
Public Law 101-239 requires that we use 
the hospital wage index in effect for cost 
reporting periods beginning prior to July 
1, 1989 for the HHA schedule of limits 
effective for cost reporting periods 
beginning on or after July 1, 1989 and 
before July 1, 1991. In this final notice, 
we are revising the schedule of cost 
limits that apply to HHAs effective July 
1, 1989 to comply with this provision. 

Section 6222 does not provide an 
option concerning which wage index is 
to be used or the effective date. The 
wage index to be used must be the same 
wage index as was used to compute the 
cost limits for cost reporting periods 
prior to July 1, 1989, which was based on 
1982 hospital wage data. That is, the 
hospital wage index in effect for cost 
reporting periods beginning prior to July 
1, 1989 must be used for HHA cost 
reporting periods beginning on or after 
July 1, 1989. Although some providers 
may be adversely affected by use of the 
hospital wage index in effect for cost 
reporting periods beginning prior to July 
1, 1989, to comply with section 6222 of 
Public Law 101-239, all cost limits for 


cost reporting periods beginning on or 
after July 1, 1989, and before July 1, 1991, 
will be based on the hospital wage 
index in effect for cost reporting periods 
beginning prior to July 1, 1989. 


Il. Update of Limits 


The methodology used to develop the 
schedule of limits set forth in this final 
notice is the same as that used in setting 
the limits published in the Federal 
Register (53 FR 40771) on October 18, 
1988 and the limits that would have 
been effective for cost reporting periods 
beginning on or after July 1, 1989 as . 
published in the Federal Register (54 FR 
27742) on June 30, 1989. However, we 
are using a wage index based on 
hospital wage data as required by 
section 6222 of Public Law 101-239. The 
cost limits have been updated to reflect 
the cost increases occurring between the 
cost reporting periods for the data 
contained in the data base and 
December 31, 1989, the midpoint of the 
first cost reporting period to which the 
limits apply. 

It should be noted that the wage index 
used not only affects the upper limits 
paid to a specific HHA but also affects 
the computation of the basic limits. 
Before the average per visit cost for 
each discipline is determined, the labor 
portion of the per visit cost for each 
HHA in that group is divided by the 
wage index for the agency’s location. 
(See section III F. below.) In converting 
from the HHA-specific wage index to 
the hospital wage index, the basic limits 
had to be recomputed to reflect the 
wage index change. Since some HHA- 
specific wage index values were higher 
than the hospital wage index values for 
some areas and lower for others, the 
basic limits published in Table I below 
vary from those published in the Federal 
Register (54 FR 27742) on June 30, 1989. 


A. Data Used 


To develop the schedule of limits that 
was published in the Federal Register 
(53 FR 40771) on October 18, 1988, we 
extracted actual cost per visit data from 
Medicare cost reports for periods 
beginning on or after October 1, 1985 
and ending before September 1, 1987. 
We then adjusted the data using the 
latest available market basket factors to 
reflect cost increases occurring between 
the cost reporting periods contained in 
our data base and December 31, 1988. In 
this final notice, we have updated that 
data using the most recent market 
basket factors to reflect cost increases 
occurring between the cost reporting 
periods contained in the data base and 
December 31, 1989, the midpoint of the 





first cost reporting period to which the 
limits will apply. 

Even these are the most recent 
data av at this time, we recognize 
that the provisions of section 4021 of 
Public Law 100-203 may result in some 
HHAs incurring some costs that will not 
be reflected.in the cost limits. That is, 
section 4021 of Public Law 100-203 
requires changes in home health aide 

i and certification effective July 1, 
1989. It is not possible to estimate the 
overall impact, if any, this provision will 
have on an agency's total cost. 
However, this will present a problem 
only if the agency's costs exceed the 
cost limits as a result of these additional 
training requirements. In those instances 
in which en HHA’s costs do exceed the 
cost limits because of these training 
requirements, an agency could apply for 
an exception to the cost limits under the 
exceptions process outlined under 
regulations at 42 CFR 413.30. This 
situation could be recognized as an 
“extra circumstance” as 
defined at § 413.30(f){2). 


B. Wage Index 


The wage index is used to adjust the 
labor-related portion of the limits and 
the administrative and general {A&G) 
add-on to reflect differing wage levels 
among areas. In setting the current 
schedule of limits, we used the HCFA 
hospital wage index that was developed 
based on 1982 hospital salary data. 

The methodology for developing this 
wage index is described in the Federal 
Register (53 FR 40771), dated October 18, 
1988. The wage index has been updated 
to include corrections submitted by 
hospitals and to reflect the new 


and Budget, effective June 30, 1989. The 
= MSA is Jamestown-Dunkirk, New 
Yo 


Ill. Provisions of the HHA Schedule of 
Limits 


The schedule of limits set forth below 
was calculated using 112 percent of the 
mean cost of free-standing HHAs and is 
adjusted by the latest estimates in the 
market basket index. 

The schedule of limits effective for 
cost reporting periods beginning on or 
after July 1, 1989 is based on the latest 
cost data available at this time and 
provides for the following: 

A. A classification system based on 
whether an HHA is located within an 
MSA, a New England County 
Metropolitan Area (NECMA) or a non- 
MSA area. (See Tables IIa and IIb in 
section VII, below, for the listing of 
MSA/NECMA and rural areas.) 

B. The use of a single schedule of 
limits for hospital-based and free- 
standing agencies. This single limit is 
based on the cost experience of free- 
standing agencies. For each hospital- 
based discipline, we will provide for an 
add-on adjustment to the free-standing 
HHA limit (which is equal to 12.20 
percent of the mean cost for the MSA 
hospital-based group and 12.79 percent 
for the non-MSA hospital-based group) 
to account for the higher A&G costs 
resulting from Medicare cost allocation 
requirements. (For a full discussion of 
the development of the add-on, see the 
notice published in the Federal Register 
(47 FR 42904) on September 29, 1982.) 
The labor-related portion of the add-on, 
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adjusted by the appropriate wage index, 
plus the nonlabor portion, will be added 
to each limit to determine 
ae _ discipline limts for hospite!- 

ased agencies. 

C. The use of the following market 
basket index developed from the price 
of goods and services by 
HHAs to account for the impact of 
changing wage and price levels on HHA 
costs. The limit values contained in this 
schedule reflect the latest available | 
actual and projected rates of inflation in 
HHA expenses. The categories used 
were identified through an anaiysis of 
1977 Medicare cost reports and other 
available home health industry surveys. 
The categories of expenses are weighted 
according to the estimated proportion of 
HHA costs attributable to each 
category. 

The categories used in the market 
basket contained in this schedule have 
not changed from those used for the July 
1, 1988 schedule. However, the relative 
cost shares used change over time 
because of differences in the rate of 
increase in the various price variables. 
Categories with higher rates of price 
increases receive higher weights and 
categories with lower rates of price 
increases receive lower weights. 

In developing the relative weights 
used in the market basket index 
contained in this schedule, we obtained 
historical and projected rates of 
increase in the resource prices for each 
category. The price variables and the 
source of the forecast for calendar years 
1988 through 1990 are identified in the 
third and fourth columns of the updated 
market basket included in this final 
notice. 


HOME HEALTH AGENCY INPUT PRICE INDEX: COST CATEGORIES, RELATIVE IMPORTANCE, FORECASTERS, AND PRICE VARIABLE USED 


~OFS | Average hourly 


private hospital workers (SiC 008) 
Employment and 


earnings 
Source: U.S. Dept. of Labor, Bureau of Labor Statistics. 


of i ; 
Labor, Bureau of Labor Statistics, Monthly ‘Labor Review. 


Medical equipment and 


component of the supplies and rental Consumer 


supplies 
Price index, all urban. Source: U.S. Dept. of Labor, Bureau of Labor Statistics, 


Monthly Labor Review. 


Consumer Price index, all urban. Source: U.S. 


Residential rent component of 
Dept. of Labor Statistics, Monthly Labor Review. 
Composite Fuel and Other Utilities Index. Source: HHS HCFA Community Hospita! 


Price index. 


Consumer Price Index for all items, all urban. Source: U.S. Dept. of Labor, Bureau 
of Labor Statistics, Monthly Labor Review. 
Weighted mean of price variables for the proceding eight items. 
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HOME HEALTH AGENCY INPUT PRICE INDEX: COST CATEGORIES, RELATIVE IMPORTANCE, FORECASTERS, AND PRICE VARIABLE UseD— 


D. An adjustment to the limits if the 
estimated market basket rate differs 
from the actual rate by more than %o of 
one percentage point {that is, higher or 
lower). 

E. The use of the hospital wage index. 
The wage index is used to adjust the 
labor-related portion of the limits and 
the A&G add-on to reflect differing wage 
levels among the areas (MSA/NECMA 
and non-MSA) in which HHAs are 
located. The employee wage portion of 
the market basket index (68.014 percent) 
and the employee benefits portion {7.358 
percent), plus a factor representing a 
proportionate share of contract services 
(5.562 percent), ane used to determine 
the labor component (80.934 percent) of 
all HHA per visit costs used to set the 
limits. 

F. Separate treatment of the labor- 
related and nonlabor components of per 
visit costs. The separate components of 
costs are calculated by obtaining actual 
HHA cost data for each agency for cost 
periods beginning October 1, 1985 and 
increasing those data by the actual and 
projected increases in the HHA market 
basket. We then separate each HHA’s 
per visit costs into labor and nonlabor 
portions, and divide the labor portion by 
the wage index value for the agency’s 
location to control for the effect of 
geographic variations in prevailing wage 
levels. Separate means are computed for 
the labor and nonlabor components of 
per visit costs. For each comparison 
group, the resulting amounts are shown 
in Table I of section VI, below. 

G. The use of cost-of-living adjustment 
to the nonlabor portion of the limit for 
HHAs in Alaska, Hawaii, Puerto Rico, 
and the Virgin Islands. 

H. Limits that are determined for the 
per visit cost of each type of service: 
skilled nursing care, physical therapy, 
speech pathology, occupation therapy, 
medical social services, and home 
health aided. 

I. Application of the limits in the 
aggreagate after the HHA’s actual costs 
are adjusted. An HHA’s actual costs are 
adjusted for individual items of cost that 


are found to be excessive under 


Studies ‘by HCFA using date primarily from 1976 HCFA Medicare cost 


. A Laspeyres price index 


was constructed 
time in accordance with price changes for each 


Medicare principles of provider payment 
and for costs that are not included in the 
limitation amount. The limits are applied 
in the aggregate to the costs remaining 
after these adjustments are made. 
Payment will be limited to the lower of 
the actual costs or the cost limits. 


IV. Methodology for Determining Cost 
per Visit Limits 

A. Data 

For this final notice, the limit values 
were determined by extracting actual 
cost per visit data from Medicare cost 
reports for periods beginning on and 
after October 1, 1985 and end before 
September 1, 1987. We then adjusted the 
data using the latest available market 
basket factors to reflect cost increases 
occurring between the cost reporting 
periods contained in our data base and 
December 31, 1989, the midpoint of the 
first cost reporting period to which the 
limits apply. The following annual 
percentage increases were used to 
compute the per visit costs: 


limit at the time of final settlement. 


B. Standardization for Wage Levels 


After adjustment by the market 
basket index, we divided each HHA's 
per visit costs into labor and nonlabor 
portions. The labor portion of costs 
(80.934 percent) represents the 75.372 
percent employee wage and benefit 
factor plus the 5.562 percent contract 
services factor from the market basket. 
We then divided the labor portion of per 


visit costs by the wage index applicable 


using these 1976 wei 
price 


to the HHA’s location to arrive at an 
adjusted labor cost. 


C. Adjustment for “Outliers” 


We transformed all per visit cost data 
into their natural logarithms and 
grouped them by typeof service and 
MSA/NECMA and non-MSA location, 
in order to determine the mean cost and 
standard deviation for each group. We 
then eliminated all “outlier” costs, 
retaining only those per visit costs 
within two standard deviations from the 
mean in each service. 


D. Basic Service Limit 


A basic service limit equal to 112 
percent of the mean labor and nonlabor 
portions of the per visit costs of free- 
standing HHAs is calculated for each 
type of service. (See Table I of section 
VIL) 


V. Computing the Adjusted Limit 
A. Adjustment of Limits by Wage Index 


To arrive at the adjusted limit, which 
is to be applied to each service 
furnished by an HHA, the HHA’s 
intermediary first multiplies the labor- 
related component of the limit for the 
comparison group by the appropriate 
wage index. (See Table 1 in sectian Vi 
and Tables IIIa and IIIb in section VII.) 
The adjusted limit applicable to an HHA 
is the sum of the nonlabor component 
plus the adjusted labor-related 
component. 


Example—Calculation of Adjusted Oc- 
cupational Therapy Limit for a 
Freestanding HHA in Dallas, TX 


Labor component (Table I) 
Wage index (Table Ila) 


Adjusted labor component 


Nonlabor component (Table I) +14.32 


Adjusted occupational therapy 
imi $73.23 


AAaeeeeeeseneeeseeeeseeeeeesseSOASSeS Sees eOeee 





B. Adjustment for Reporting Year 


If an HHA has a cost reporting period 
beginning on or after August 1, 1989 or 
later, the adjusted per visit limit for each 
service is revised by a factor from Table 
IV that corresponds to the month and 
year in which the cost reporting period 
begins. Each factor represents the 
compounded rate of monthly increase 
derived from the projected annual 
increase in the market basket index, and 
is used to account for inflation in costs 
that will occur after the date on which 
the limits become effective. 

For example, an HHA’s cost reporting 
period begins January 1, 1990. As 
calculated in the example in section V.A 
above, the labor adjusted per visit limit 
for occupational therapy for this HHA’s 
group is $73.23. 


Computation of Revised Limit for 
Occupational Therapy 


Adjusted per visit limit 
Adjustment factor from Table 
IV 


In this example, the revised adjusted 
per visit limit for occupational therapy 
applicable to this HHA for the cost 
reporting period beginning January 1, 
1990 is $75.46 per visit. 

Since we did not publish a new 
schedule of limits to be effective on July 
1, 1990, the current limit will continue in 
effect with the last adjustment factor 
multiplied by 1.005 once for each month 


Before the limits are applied at cost 
settlement, the HHA’s actual costs are 
reduced by the amount of individual 
items of cost (for example, 
administrative compensation or contract 
services) that are found to be excessive 


between June 1, 1990 and the month in 
which the cost reporting period begins, 
until a new schedule of limits or other 
provision is issued. For example, if a 
cost reporting period begins on August 
1, 1990, 1.0555 will be multiplied by 1.005 
twice and the resulting factor will equal 
1.0661 (1.0555 x 1.005 x 1.005 =1.0661). 

If an HHA uses a cost reporting period 
that is not 12 months in duration, a 
special calculation of the adjustment 
factor must be made. This results from 
the fact that projections are computed to 
the midpoint of the cost reporting 
period. For cost reporting periods of 
other than 12 months in duration, the 
calculation must be made for the 
midpoint of the specific cost reporting 
period. In such cases, the intermediary 
for the HHA must obtain this 
adjustment factor from HCFA. 


C. Adjustment for Hospital-Based 
Agencies 


If an HHA participates in the 
Medicare program as part of a hospital 
that is required to file Form HCFA-2552 
cost report (hospital cost report) (see 
Chapters 12, 15, and 19 of the Medicare 
Provider Reimbursement Manual (HCFA 
Pub. 15-2)), and qualifies as hospital- 
based in accordance with the 
requirements specified in the schedule 
of limits published June 5, 1980 (45 FR 
38014), the HHA is considered a 
hospital-based agency and is considered 
to be entitled to an adjustment of the per 
visit limit to account for higher A&G 
costs resulting from the Medicare cost 
allocation requirements. (See discussion 
of add-on in section III.B, above.) The 


under Medicare principles of provider 
payment. In this regard, the 
intermediaries review the various 
reported costs, taking into account other 
Medicare payment principles; for 
example, the cost guidelines for physical 
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intermediary will compute the adjusted 
cost limit as described in the example 
following Table II. 


VI. Schedule of Limits 


The schedule of limits set forth below 
applies to cost reporting periods 
beginning on or after July 1, 1989 and 
before July 1, 1991. The intermediaries 
will compute the adjusted limits using 
the wage index published in Tables Ila 
and IIIb of section VII and will notify 
each HHA they service of its applicable 
limits. 

The HHA costs that are subject to the 
limits include the cost of medical 
supplies routinely furnished in 
conjunction with patient care. Durable 
medical equipment, orthotics, 
prosthetics, and other medical supplies 
directly identifiable as services to an 
individual patient are excluded from the 
per visit costs and are paid without 
regard to this schedule of limits. (see 
chapter IV of the Home Health Agency 
Manual (HCFA Pub. 11).) 

The intermediary will determine the 
limit for each HHA by multiplying the 
number of Medicare visits for each type 
of service furnished by the HHA by the 
respective per visit cost limit. The sum 
of these amounts is compared to the 
HHA's total allowable cost. 

Example: HHA X, a free-standing agency 
located in Richmond, Virginia, made 5,000 
skilled nursing, 2,000 physical therapy, and 
4,000 home health aid covered visits to 
Medicare beneficiaries during its 12-month 
cost reporting period beginning July 1, 1989. 

The aggregate cost limit is determined 
as follows: 


therapy under arrangements (see 

§ 413.106) and the limitation on costs 
that are substantially out of line with 
those of comparable agencies (see 

§ 413.9). 


TABLE I|.—PER Visit Limits FOR HOME HEALTH AGENCIES 
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TABLE |.—PER Visit Limits FOR HOME HEALTH AGENCIES—Continued 


Labor 
portion 


1 Nonlabor portion of limits for HHAs located in Alaska, Hawaii, Puerto Rico, and the Virgin islands are increased by multiplying them by the following cost-of- 
living adjustment factors: 


Location 


8.42 
9.27 
8.94 
15.67 
5.20 


$11.21 
11.33 
11.57 
12.52 
17.63 
5.48 


A hospital-based agency in Orlando, FL has a wage index of 1.0188. It provides skilled nursing, physical therapy and home health aide services. 
The published limits for that agency are: 


Skilled nursing 
Home health aide .............cceescssscccssesessseeneesnree 
Calculation of Hospital-Based Limit With Add-On 


$55.26 $53.46 
+7.88 +664 
$63.14 $60.10 
x 1.0188 xX 1.0188 
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VII. Wage Indexes TABLE Illa.—WAGE INDEX FOR URBAN TABLE Illa.—WAGE INDEX FOR URBAN 
ArEAS—Continued ArREAS—Continued 
TABLE Iila.—WAGE. INDEX FOR URBAN 
Urban area (Constituent counties or county | Wi 
AREAS t ; ao 


index 


Urban area (Constituent counties or county | Wage 
equivalents) 


Kitsap, WA 
Bridgeport-Stamford-Norwalk-Danbury, CT.... 
Fairfield, cT 


fg 
tN 
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TABLE IIla.—WAGE INDEX FOR URBAN 
AREAS—Continued 


Urban area (Constituent counties or county | Wage 
equivalents) index 


Cabarrus, NC 
Gaston, NC 
Lincoin, NC 
Mecklenburg, NC 
Rowan, NC 
Union, NC 
York, SC 
Charlottesville, VA 
Albermarie, VA 
Charlottesville City, VA 
Fluvanna, VA 
Greene, VA 
Catoosa, GA 
Dade, GA 
Walker, GA 
Hamilton, TN 
Marion, TN 
Sequatchie, TN 
Laramie, WY 


Cincinnati, OH-KY-IN 
Dearborn, IN 
Boone, KY 
Campbell, KY 
Kenton, KY 
Clermont, OH 
Hamilton, OH 
Warren, OH 

Clarksville-Hopkinsville, TN-KY 
Christian, KY 
Montgomery, TN 
Cuyahoga, OH 
Geauga, OH 


Franklin, OH 
Licking, OH 
Madison, OH 
Pickaway, OH 
Union, OH 


TABLE Illa.—WAGE INDEX FOR URBAN 
ArREAS—Continued 


Wage 
index 


Urban area (Constituent counties or county 
equivalents) 


Collin, TX 

Dallas, TX 

Denton, TX 

Ellis, TX 

Kaufman, TX 

Rockwall, TX 
Danville, VA 

Danville City, VA 

Pittsylvania, VA 
Davenport-Rock Island-Moline, IA-IL 

Scott, 1A 

Henry, iL 

Rock Island, IL 


Greene, OH 
Miami, OH 
Montgomery, OH 
Daytona Beach, FL 
Volusia, FL 


Macomb, Mi 
Monroe, Mi 
Oakland, Mi 
Saint Clair, Mi 
Wayne, Mi 


Eau Claire, Wi 
El Paso, TX 
El Paso, TX 


Elkhart, IN 
Elmira, NY 
Chemung, NY 


_ Garfield, OK 


Posey, IN 
Vanderburgh, IN 
Warrick, IN 


12941 


TABLE Illa.—WAGE INDEX FOR URBAN 
AREAS—Continued 


Wage 


Urban area (Constituent counties or county 
equivalents) index 


Larimor, CO 
Lauderdale-Hollywood-Pompano 


Fort Myers-Cape Coral, FL 
Lee, FL 


Crawford, AR 

Sebastian, AR 

Sequoyah, OK 
Fort Walton Beach, FL 


Whitley, IN 
Forth Worth-Arlington, TX 
Johnson, TX 
Parker, TX 
Tarrant, TX 
Fresno, CA 
Fresno, CA 


Bradford, FL 
Galveston-Texas City, TX 
Galveston, TX 
Gary-Hammond, IN 
Lake, IN 
Porter, IN 
Glens Falls, NY 
Warren, NY 
Washington, NY 
Grand Forks, ND 
Grand Forks, ND 
Grand Rapids, Mi 
Kent, Mi 
Ottawa, Mi 
Great Falls, MT 
Cascade, MT 


Greensboro-Winston-Salem-High Point, NC.. 
Davidson, NC 
Davie, NC 
Forsyth, NC 
Guilford, NC 
Randolph, NC 
Stokes, NC 
Yadkin, NC 
Greenville-Spartanburg, SC 
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TABLE Iila—WAGE INDEX FOR URBAN TABLE Illa.—WAGE INDEX FOR URBAN TABLE !Ila.—WAGE INDEX FOR URBAN 
AreAS—Continued AREAS—Continued ArREAS—-Continued 


Urban ituent counties Ww 
area (Constituent | 


Lancaster, NE 
Little Rock-North Little Rock, AR 
Faulkner, AR 
Lonoke, AR 
Pulaski, AR 
Saline, AR 


Lafayette, MO 
Platte, MO 


Ray, MO aS" ne ae ‘ 


Huntington-Ashland, WV-KY-OH Kenosha, Wi Clark, IN 


Boyd, KY Killeen-Temple, TX J oa IN 


Bell, TX Bullitt, KY 
Jefferson, KY 
Oldham, KY 


Lake, IL 
Lakeland-Winter Haven, FL 
Polk, FL 


Lancaster, PA 

Lansing-East Lansing, Ml .a.cccc.sssssscsssnser ‘ 
Clinton, MI 
Eaton, MI 
Ingham, MI 

eS Re - 
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TABLE Illa.—WAGE INDEX FOR URBAN 
ArREAS—Continued 


Urban area (Constituent counties or county | Wage 
equivalents) index 


Milwaukee, WI 
Ozaukee, Wi 


Minneapolis-St. Paul, MN-WI 
Anoka, MN 
Carver, MN 
Chisago, MN 
Dakota, MN 
Hennepin, MN 
isanti, MN 
Ramsey, MN 
Scott, MN 
Washington, MN 
Wright, MN 
St. Croix, WI 


Muskegon, Mi 
Muskegon, Ml 


Cheatham, TN 
Davidson, TN 
Dickson, TN 
Robertson, TN 
Rutherford, TN 
Sumner, TN 
Williamson, TN 
Wilson, TN 
Nassau-Suffolk, NY 
Nassau, NY 
Suffolk, NY 
New Bedford-Fall River-Attieboro, MA 
Bristol, MA 
New Haven-Waterbury-Meriden, CT............... 
New Haven, CT 
New London-Norwich, CT 
New London, CT 
PO GN acre Riccicetncscgitsiondeneeicsnsstivnin 
Jefferson, LA 
Orleans, LA 
St. Bernard, LA 
St. Charles, LA 
St. John The Baptist, LA 
St. Tammany, LA 
New York, NY 
Bronx, NY 
Kings, NY 
New York City, NY 
Putnam, NY 
Queens, NY 
Richmond, NY 
Rockland, NY 
Westchester, NY 
WOON Wr oases coed deck ccncenectscaderecsascthesoncitasdsanis 
Essex, NJ 
Morris, NJ 
Sussex, NJ 
Union, NJ 
PUIG FOI, DON asc saccecdhcctiacssnesateccecdinbecvssnensl 








TABLE Illa.—WAGE INDEX FOR URBAN 
AREAS—Continued 


Urban area (Constituent counties or county | Wage 
equivalents) index 


Niagara, NY 
Norfolk-Virginia Beach-Newport News, VA.... 
Chesapeake City, VA 
Gloucester, VA 
Hampton City, VA 
James City Co., VA 
Newport News City, VA 
Norfolk City, VA 
Poquoson, VA 
Portsmouth City, VA 
Suffolk City, VA 
Virginia Beach City, VA 
Williamsburg City, VA 
York, VA 
Oakland, CA. 
Alameda, CA 
Contra Costa, CA 


Ector, TX 
Oklahoma City, OK 
Canadian, OK 
Cleveland, OK 
Logan, OK 
McClain, OK 
Oklahoma, OK 
Pottawatomie, OK 


Thurston, WA 
Omaha, NE-IA 
Pottawattamie, IA 
Douglas, NE 
Sarpy, NE 
Washington, NE 
Orange County, NY 
Orange, NY 


Seminole, FL 
Owensboro, KY 
Daviess, KY 
Oxnard-Ventura, CA 
Ventura, CA 
Panama City, FL 
Bay, FL 
Parkersburg-Marietta, WV-OH 
Washington, OH 
Wood, WV 
Pascagoula, MS 
Jackson, MS 
Pensacola, FL 
Escambia, FL 
Santa Rosa, FL 
Peoria, IL 
Peoria, iL 
Tazewell, IL 
Woodford, IL 
Philadelphia, PA-NJ 
Burlington, NJ 
Camden, NJ 
Gloucester, NJ 
Bucks, PA 
Chester, PA 
Delaware, PA 
Montgomery, PA 
Philadelphia, PA 
Phoenix, AZ 
Maricopa, AZ 
Pine Biuff, AR 
Jefferson, AR 
Pittsburgh, PA 





., Charles City CO., VA 
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TABLE IIla.—WAGE INDEX FOR URBAN 
AREAS—Continued 


Urban area (Constituent counties or county 
equivalents) 


Ww: 
uae 


Allegheny, PA 
Fayette, PA 
Washington, PA 
Westmoreland, PA 


Yamhill, OR 
Portsmouth-Dover-Rochester, NH 

Rockingham, NH 

Strafford, NH 


Bristol, Ri 
Kent, Ri 
Providence, Ri 
Washington, Ri 

Provo-Orem, UT 
Utah, UT 


Racine, WI 
Racine, WI 
Raleigh-Durham, NC 
Durham, NC 
Franklin, NC 
Orange, NC 
Wake, NC 
Rapid City, SD 
Pennington, SD 
Reading, PA 
Berks, PA 
Redding, CA 
Shasta, CA 


Benton, WA 
Franklin, WA 
Richmond-Petersburg, VA 


Chesterfield, VA 

Colonial Heights City, VA 

Dinwiddie, VA 

Goochland, VA 

Hanover, VA 

Henrico, VA 

Hopewell City, VA 

New Kent, VA 

Petersburg City, VA 

Powhatan, VA 

Prince George, VA 

Richmond City, VA 
Riverside-San Bernardino, CA 

Riverside, CA 

San Bernardino, CA 


Botetourt, VA 
Roanoke, VA 
Roanoke City, VA 
Salem City, VA 
Rochester, MN 
Olmsted, MN 
Rochester, NY 
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TABLE I!la.—WAGE INDEX FOR URBAN TABLE Iila.—WAGE INDEX FOR URBAN TABLE I!la.—WAGE INDEX FOR URBAN 
AreEAS—Continued AreEAS—Continued ArReEAS—Continued 


Urban area (Constituent counties or county | Wage Urban area (Constituent counties or county | W: Urban area (Constituent counties or county | W. 
equivalents) index P equivalents) foe equivalents) inden 


Tampa-St. Petersburg-Ciearwater, FL............ 
Hernando, FL . 
Hillsborough, FL 


Effingham, GA 
Scranton-Wilkes Barre, PA 

Columbia, PA 

Lackawanna, PA 

Luzerne, PA 

Monroe, PA 

Wyoming, PA 


Vallejo-Fairfield-Napa, CA 
Napa, CA 
Solano, CA 


‘ Vineland-Millville-Bridgeton, NJ 
Minnehaha, SD Cumberland, NJ 
Visalia-Tulare-Porterviile, CA 
St. Joseph, IN Tulare, CA 
Waco, TX 


Menard, IL 
Sangamon, IL 


Christian, MO 
Greene, MO 


Centre, PA 
Steubenville-Weirton, OH-WV d Falls Church City, VA 
Jefferson, OH Loudoun, VA 
Brooke, WV Manassas City, VA 
Hancock, WV Manassas Park City, VA 
Stockton, CA Prince William, VA 
San Joaquin, CA Stafford, VA 
Waterloo-Cedar Falls, |A 
Black Hawk, IA 
Onondaga, NY Bremer, IA 
Oswego, NY Wausau, Wi 
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TABLE ‘ila. —WAGE INDEX FOR URBAN 
ArREAS—Continued 


1 Approximate value for area. 


TABLE IllB.—WAGE INDEX FOR RURAL 


TABLE I18.—WAGE INDEX FOR RURAL 


1 All counties within the State are classified urban. 
2 Approximate value for area: 


TABLE 1V—CosT REPORTING YEAR 
ADJUSTMENT FACTORS 2 


xample, if a cost — i 
1, 1990, 1.0555 will be multipli 
the resulting factor will 


1.005 x 1,005 =1.0661). 
VII. Regulatory Impact Statement and 
Flexibility Analysis 


A Executive Order 12291 


Executive Order 12291 (E.O. 12291) 
requires us to prepare and publish a 
regulatory impact analysis for any final 
notice that meets one of the E.O. criteria 
for a “major rule”; that is, that will be 
likely to result in— 

e An annual effect on the economy of 
$100 million or more; 

e A major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or 


¢ Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Additionally, section 1102(b) of the 
Act requires the Secretary to prepare a 
regulatory impact analysis if a final 
notice may have a significant impact on 
the operations of a substantial number 
of small rural hospitals. Such an 
analysis must conform to the provisions 
of section 604 of the RFA. For purposes 
of section 1102(b) of the Act, we define a 
small rural hospital as a hospital with 
fewer than 50 beds located outside of a 
Metropolitan Statistical Area. 

The June 30, 1989 final notice with 
comment period (54 FR 27742) would 
have implemented the provisions of 
section 4026{a) of Public Law 100-203 
and section 411{d)(5} of Public Law 100- 
360, both of which amended section 
1861(v)(1)(L){iii) of the Act. Section 
1861(v)(1)(L){iii) of the Act provides that 
in establishing the schedule of limits, the 
Secretary will use a wage index based 
on verified wage data obtained from 
HHAs and will base the limits on the 
most recent data available. However, 
section 6222 of Public Law 101-239, 
which applies to cost reporting periods 
beginning on or after July 1, 1989, and 
before July 1, 1981, notwithstanding 
section 1861(v}(1)(L){iii) of the Act, 
requires that we use the wage index that 
had been in effect prior to July 1, 1989. 
This wage index is based on 1982 
hospital wage data updated by the 
market basket. The estimated effect of 
these cost limits, which employ the 
hospital wage index data as opposed to 
the HHA-specific wage index, that was 
used in developing the HHA cost limits 
that were published in the Federal 
Register (54 FR 27742) on June 30, 1989, 
is as follows: 


PROJECTED MEDICARE COSTS 


[in millions} 


These projected Medicare costs do 
not meet the $100 million threshold 
criterion of E.O. 12291, nor do we 
believe that this proposed notice meeis 
the other criteria.of E.O. 12291. 
Therefore, a final regulatory analysis is 
not required. Also, we have determined, 
and the Secretary certifies, that this 
final notice will not have a significant 
economic impact on the operations of a 





substantial number of small rural 
hospitals. 


B. Voluntary Regulatory Flexibility 
Analysis 


We generally prepare a regulatory 
flexibility analysis that is consistent 
with the Regulatory Flexibility Act 
(RFA) (5 U.S.C. 601 through 612) unless 
the Secretary certifies that a final notice 
will not have a significant economic 
impact on a substantial number of small 
entities. For purposes of the RFA, all 
HHAs are treated as small entities. 

We are preparing a voluntary 
regulatory flexibility analysis for this 
final notice because of the large number 
of HHAs that will be affected by the 
provisions of this final notice, which 
implement the statute. 

As of February 1990, there were 5,698 
HHAs. Of that number, approximately 
21 percent (1,172) are voluntary and 
nonprofit; 35 percent (2,004) are 
proprietary; 25 percent (1,442) are 
government-controlled; and 19 percent 
(1,080) are classified as other. 

We believe that approximately 37 
percent of HHAs have costs that are 
more than this new set of cost limits; 
therefore, they would be affected by 
these new cost limits. When the June 30, 
1989 notice was prepared, for the set of 
cost limits using the home-health-agency 
specific wage index, we made many 
comparisons concerning how home 
health agencies fared under those and 
the prior cost limits. Since the set of 
limits published here is the same as the 
cost limits that the HHAs were already 
using, updated by the market basket, we 
believe that in the aggregate HHAs will 
be in the same position relative to being 
over or under cost limits. However, this 
may vary for individual HHAs, 
depending on the relationship between 
the market basket and their actual costs. 


IX. Other Required Information 


A. Waiver of Proposed Notice 


In adopting notices, such as this, we 
ordinarily publish a proposed notice in 
the Federal Register with a 60-day 
period for public comment as required 
under section 1871(b)(1) of the Act. 

As we indicated earlier, we have used 
the same methodology to develop the 
schedule of limits that was used in 
setting the limits published on October 
18, 1988. However, we are using a wage 
index based on hospital wage data that 
had been in effect for HHA cost 
reporting periods beginning before July 
1, 1989 as required by section 6222 of 
Public Law 101-239. The cost limits have 


been updated to reflect the cost 
increases occurring between the cost 


reporting periods for the data contained 
in the data base and December 31, 1989. 

Because the methodology used to 
develop this schedule of limits was 
previously published for public comment 
and the applicable wage index is 
mandated by section 6222 of Public Law 
101-239 for cost reporting periods 
beginning July 1, 1989, we believe that it 
would be impracticable and 
unnecessary to again request public 
comment. To do so would be contrary to 
the public interest. Therefore, we find 
good cause to waive publication of a 
proposed notice. 


B. Waiver of 30-Day Delay in Effective 
Date 


We normally provide a delay of 30- 
days in the effective date for documents 
such as this. However, the clear 
direction of section 6222 of Public Law 
101-239 requires that effective for cost 
reporting periods beginning on or after 
July 1, 1989, we use the wage index, 
based on hospital wage data, that was 
in effect for HHA cost reporting periods 
beginning before July 1, 1989. Because 
this schedule is required by the law (and 
not by this publication) and applies to 
cost reporting periods beginning on or 
after July 1, 1989, we believe that a 
delay in effective date is unnecessary. 
Therefore, we find good cause to waive 
the usual 30-day delay in the effective 
date of this final notice. 


C. Paperwork Reduction Act 


This final notice does not impose 
information collection requirements. 
Consequently, it does not need to be 
reviewed by the Office of Management 
and Budget under the authority of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3507). 


Authority: Sections 1861(v)(1)(L) of the 

Social Security Act (42 U.S.C. 1395x(v)(1)(L); 
section 6222 of Pub. L. No. 101-239 (42 U.S.C. 
1395x (note)); and 42 CFR 413.30. 
(Catalog of Federal Domestic Assistance 
Program No. 13.773, Medicare—Hospital 
Insurance) 

Dated: August 20, 1990. 

Gail R. Wilensky, 
Administrator, Health Care Financing 
Administration. 
Approved: October 4, 1990. 
Louis W. Sullivan, 
Secretary. 
[FR Doc. 91-7100 Filed 3-27-91; 8:45 am] 
BILLING CODE 4120-01-M 
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Health Resources and Services 
Administration 


Filing of Annual Report of Federal 
Advisory Committee 


Notice is hereby given that pursuant 
to section 13 of Public Law 92-463, the 
Annual Report for the following Health 
Resources and Service Administration’s 
Federal Advisory Committees have been 
filed with the Library of Congress: 
Depatments of Family Medicine Review 
Committee, Faculty Development 
Review Committee, Graduate Training 
in Family Medicine Review Committee, 
Residency Training Review Committee. 

Copies are available to the public for 
inspection at the Library of Congress 
Newspaper and Current Periodical 
Reading Room, room 1026, Thomas 
Jefferson Building, Second Street and 
Independence Avenue, SE., Washington, 
DC, or weekdays between 9 a.m. and 
4:30 p.m. at the Department of Health 
and Human Services, Department 
Library, HHS North Building, Room G- 
619, 330 Independence Avenue, SW., 
Washington, DC, telephone (202) 619- 
0791. Copies may be obtained from: Ms. 
Sherry Whipple, Executive Secretary, 
room 4C-25, Parklawn Building, 5600 
Fishers Lane, Rockville, Maryland 20857, 
telephone (301) 443-6874. 


Dated: March 22, 1991. 
Jackie E. Baum, 


Advisory Committee Management Officer, 
HRSA. 


{FR Doc. 91-7259 Filed 3-27-91; 8:45 am] 
BILLING CODE 4160-15-M 


The Ryan White Comprehensive AIDS 
Resources Emergency Act of 1990— 
Early Intervention Services 


AGENCY: Health Resources and Services 
Administration, HHS. 


ACTION: Notice of public hearing. 


SUMMARY: The Health Resources and 
Services Administration will hold a pre- 
application technical assistance meeting 
concerning the funding available under 
title III, Early Intervention Services, of 
the newly enacted Ryan White 
Comprehensive AIDS Resources 
Emergency Act of 1990, Public Law 101- 
381. Grants under this program will be 
awarded to eligible ambulatory service 
entities that have strong primary care 
programs to increase their capacity and 
capability to provide a continum of HIV 
prevention and care services. Eligible 
applicants are: Community and Migrant 
Health Centers, Health Care for the 
Homeless Programs, Family Planning 
Grantees (other than State), 
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Comprehensive Hemophilia Diagnostic 
and Treatment Centers, Federally 
Qualified Health Centers and Public and 
Private Not-for-Profit Providers of 
Comprehensive Primary Care Services. 
PURPOSE: The purpose of this meeting is 
to discuss the Bureau of Health Care 
and Assistance plans for implementing 
this new program and to provide an 
overview of the requirements of the 


rogram. 

Additional information about this 
program may be obtained from Ms. 
Maria Lago, Division of Special 
Populations Program Development, 
room 7A-22, 5600 Fishers Lane, 
Rockville, Maryland 20857, telephone 
301 443-7587. 

Due to the anticipated high level of 
interest and available meeting space, 
attendance will be limited to one 
individual per organization. 
Arrangements for attending the meeting 
can be made with Ms. Marti Bernstein at 
301 929-6800. Attendees will be 
responsible for their own expenses. 

The meeting will be held on Monday, 
April 8, 1991, 10 a.m. to 1:30 p.m., at the 
Embassy Suites, Chevy Chase Pavilion, 
4300 Military Road at Wisconsin 
Avenue, Washington, DC, telephone 202 
362-9300. 


[FR Doc. 91-7258 Filed 3-27-91; 8:45 am] 
BILLING CODE 4160-15-M 


National institutes of Health 


National Cancer Institute; Meeting of 
the Cancer Biology-immunology 
Contracts Review Committee 


Pursuant to Public Law 92-463, notice 
is hereby given of the meeting of the 
Cancer Biology-Immunology Contracts 
Review Committee, National Cancer 
Institute, National Institutes of Health, 
April 18-19, 1991, Building 31C, 
Conference Room 8, 9000 Rockville Pike, 
Bethesda, Maryland 20892. 

This meeting will be open to the 
public on April 18 from 9 a.m. to 10 a.m. 
to discuss administrative details. 
Attendance by the public will be limited 
to space available. 

In accordance with provisions set 
forth in sections 552b(c)(4) and 
552b(c)(6), title 5, U.S.C. and section 
10{d)} of Public Law 92-463, the meeting 
will be closed to the public on April 18 
from 10 a.m. to recess and on April 19 
from 9 a.m. to adjournment for the 
review, discussion and evaluation of 
individual contract proposals. These 
proposals and the discussions could 
reveal confidential trade secrets or 


commercial property such as patentable 
material and personal information 
concerning individuals associated with 
the proposals, disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

The Committee Management Officer, 
National Cancer Institute, Building 31, 
room 10A06, National Institutes of 
Health, Bethesda, Maryland 20892 (301/ 
496-5708) will provide summaries of the 
meeting and rosters of committee 
members upon request. 

Dr. Lalita D. Palekar, Executive 

Secretary, Cancer Biology-Immunology 
Contracts Review Committee, 5333 
Westbard Avenue, room 805, Bethesda, 
Maryland 20892 (301/496-7575) will 
furnish substantive program 
information. 
(Catalog of Federal Domestic Assistance 
Program Numbers: 93.393, Cancer Cause and 
Prevention Research; 93.394, Cancer 
Detection and Diagnosis Research; 93.395, 
Cancer Treatment Research; 93.396, Cancer 
Biology Research; 93.397, Cancer Centers 
Support; 93.398, Cancer Research Manpower; 
93.399, Cancer Control.) 

Dated: March 18, 1991. 

Betty J. Beveridge, 

Committee Management Officer, NIH. 
[FR Doc. 91-7291 Filed 3~27-81; 8:45 am] 
BILLING CODE 4140-01-M 


National Cancer Institute; Meeting of 
the Biometry and Epidemiology 
Contract Review Committee 


Pursuant to Public Law 92-463, notice 
is hereby given of the meeting of the 
Biometry and Contract 
Review Committee, National Cancer 
Institute, National Institutes of Healtl:, 
April 8, 1991, Executive Plaza North, 
Conference Room H, 6130 Executive 
Boulevard, Rockville, Maryland 20892. 

This meeting will be open to public 
from 9-a.m. to 10 a.m. to discuss 
administrative details. Attendance by 
the public will be limited to space 
available. 

In accordance with provisions set 
forth in sections 552b(c)(4) and 
552b(c)(6), title 5, U.S.C. and section 
10({d) of Public Law 92-463, the meeting 
will be closed to the public from 10.a.m. 
to adjournment for the review, 
discussion, and evaluation of individual 
contract proposals. These proposals and 
the discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material and 
personal information concerning 
individuals associated with the 
proposals, disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 


The Committee Management Office, 
National Cancer Institute, Building 31, 
room 10A06, National Institutes.of 
Health, Bethesda, Maryland 20892 (301/ 
496-5708) will provide a summary of the 
meeting and a roster of committee 
members upon request. 

Dr. Harvey P. Stein, Executive 
Secretary, Biometry and Epidemiology 
Contract Review Committee, 5333 
Westbard Avenue, room 807, Bethesda 
Maryland 20892 (301/496-7030) will 
furnish substantive program 
information. 

(Catalog of Federal Domestic Assistance 
Program Numbers: 93.393, Cancer Cause and 
Prevention Research; 93.394, Cancer 
Detection and Diagnosis Research; 93.395, 
Cancer Treatment Research; 93:396, Cancer 
Biology Research; 93.397, Cancer Centers 
Support; 93.398, Cancer Research Manpower; 
93.399, Cancer Control.) 


Dated: March 18, 1991. 


Betty J. Beveridge, 
Committee Management Officer, NIH. 


[FR Doc. 91-7292 Filed 3-27-91; 8:45 am] 
BILLING CODE 4040-01-M 


National Institute of General Medical 
Sciences; Meeting of the National 
Advisory General Medical Sciences 
Council 


Pursuant to Public Law 92-463, notice 
is hereby given of the meeting of the 
National Advisory General Medical 
Sciences Council, National Institute of 
General Medical Sciences, National 
Institutes of Health, on May 15, 1991, 
Building 31, Conference Room 10, and on 
May 16-17, Conference Room 9 and 10, 
Building 31, Bethesda, Maryland. 

This meeting will be open to the 
public on May 15, Building 31, 
Conference Room 10, from 3 p.m. to 6 
p.m. for-a scientific session; and May 16, 
from 8:30 a.m. to 10:30 a.m. for opening 
remarks; report of the Director, NIGMS, 
and other busienss of the Council. 
Attendance by the public will be limited 
to space available. 

In accordance with provisions set 
forth in sections 552b{c)(4) and 
552b(c}(6}, title 5, U.S.C. and section 
10(d) of Public Law 92-463, the meeting 
will be closed to the public on May 16 
from 11 a.m. to 6:p.m., and on May 17 
from 8:30 a.m. until adjournment, for the 
review, discussion, and evaluation of 
individual grant applications. These 
applications and the discussions could 
reveal confidential trade secrets or 
commercial property such as patentable 
material, and personal information 
concerning individuals associated with 
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the applications, disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Mrs. Ann Dieffenbach, Public 
Information Officer, National Institute of 
General Medical Sciences, National 
Institutes of Health, Building 31, room 
4A52, Bethesda, Maryland 20892, 
Telephone: 301, 496-7301 will provide a 
summary of the meeting, roster of 
council members. Dr. W. Sue Shafer, 
Executive Secretary, NAGMS Council, 
National Institutes of Health, Westwood 
Building, room 938, Bethesda, Maryland 
20892, Telephone: 301, 496-7061 will 
provide substantive program iformation 
upon request. 

(Catalog of Federal Domestic Assistnce 
Programs Nos. 13-821, Biophysics and 
Physiological Sciences; 13-859, 
Pharmacological Sciences; 13-862, Genetics 
Research; 13-863, Cellular and Molecular 
Basis for Disease Research; 13-880, Minority 
Access Research Careers [MARC]; and 13- 
375, Minority Biomedical Research Support 
[MBRS]. 


Dated: March 18, 1991. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 


[FR Doc. 91-7293 Filed 3-27-91; 8:45 am] 
BILLING CODE 4140-01-M 


National Center for Research 


Resources; Amended Notice of 
Meeting 


Notice is hereby given of a change in 
the meeting of the Biomedical Research 
Technology Review Committee; 
National Center for Research Resources, 
April 3-5, 1991, Holiday Inn Crowne 
Plaza, which was published in the 
Federal Register on March 5, (FR Doc. 
91-5167). 

This committee was to have convened 
on April 3-5, but has been changed to 
April 3-4, 1991, Holiday Inn Crowne 
Plaza, Rockville, MD. 

The meeting will be open to the public 
from 8 a.m. until 9 a.m. on April 4. It will 
be closed from 8 a.m. until recess on 
April 3 and 9 a.m. until adjornment on 
April 4 for the review of grant 
applications. 


Dated: March 25, 1991. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
{FR Doc. 91-7415 Filed 3-27-91; 8:45 am] 
BILLING CODE 4140-01-M 


Public Health Service 


Advisory Committee on the Food and 
Drug Administration; Meeting 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), notice is hereby given 
that the Advisory Committee on the 
Food and Drug Administration (FDA) 
will hold a meeting on Thursday, April 
11, 1991 from 8:30 a.m. to 5 p.m. and 
Friday, April 12, 1991 from 8:30 a.m. to 1 
p.m. The meeting is open to the public 
and.will be held in the Corcoran 
Ballroom, Salon A, at the Four Seasons 
Hotel, 2800 Pennsylvania Avenue, NW., 
Washington, DC 20007. Public 
registration will begin one half hour 
prior to the beginning of the meeting 
each day. 

The purpose of the meeting is to 

discuss topics scheduled for inclusion in 
the Committee's final report and the 
findings from the Committee’s three 
subcommittees. 
FOR FURTHER INFORMATION CONTACT: 
Beth Schwartz, Advisory Committee on 
the Food and Drug Administration, 
Department of Health and Human 
Services, room 740-G, Humphrey 
Building, 200 Independence Avenue, 
SW., Washington, DC 20201, telephone 
number (202) 245-7305. 

Dated: March 25, 1991, 

Signed: 

Eric M. Katz, 

Executive Director, Advisory Committee on 
the FDA. 

[FR Doc. 91-7362 Filed 3-27-91; 8:45 am] 
BILLING CODE 4160-01-m 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[ORA-080-01-6310-12: G-1-150] 


Oregon: Emergency Closure of Public 
Lands and Roads 


March 19, 1991. 

AGENCY: Bureau of Land Management, 
Department of Interior. 

ACTION: Emergency closure of public 
lands and roads in Benton County, 
Oregon. 


SUMMARY: Notice is hereby given that 


certain public lands and roads in Benton 
County, Oregon, are temporarily closed 
to all public use, including vehicle 
operation, camping, shooting, hiking and 
sightseeing, from March 28, 1991, 
through November 30, 1991. The closure 
is made under the authority of 43 CFR 
8364.0-7. 

The public lands affected by this 
emergency closure are specifically 
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identified as the NW%, N¥%SW%, Sec. 
20, T. 12 S., R. 7 W., W.M., and includes 
clearcut Unit No. 1 and No. 2 of Timber 
Sale Contract No. ORO80-TS0-306, 
Shotpouch Sale. 

Containing 238 acres in Benton 
County. 

All roads on the public lands listed 
above are closed as specified above, as 
is BLM Road No. 12-7-19 from its 
beginning in Section 19, T. 12 S., R. 7 W., 
to the property line of Section 20, T. 12 
S., R. 7 W., W.M. 

The following persons operating 
within the scope of their official duties, 
are exempt from the provisions of this 
closure order: Bureau employees, state, 
local and federal law enforcement and 
fire protection personnel; the purchaser 
of BLM timber within the closure area 
and their subcontractors; Additional 
persons authorized by the BLM Alsea 
Area Manager or Special Ranger may be 
allowed, but must be approved in 
advance in writing. 

Any person who fails to comply with 
the provisions of this closure order may 
be subject to the penalties provided in 
43 CFR 8360.0-7 which include a fine not 
to exceed $1,000.00 and/or 
imprisonment not to exceed 12 monihs. 

The public lands and roads 
temporarily closed to public use under 
this order will be posted with signs at 
points of public access. In addition, the 
boundaries of the closed clearcut units 
are painted and posted. 

The purpose of this emergency closure 
is to protect valuable public timber 
resources from uauthorized damage, to 
facilitate authorized timber harvest 
operations and to protect persons from 
potential harm from logging operations. 
EFFECTIVE DATES: March 28, 1991. 
through November 30, 1991. 
ADDRESSES: Copies of the closure order 
and maps showing the location of the 
closed lands and roads are available 
from the Salem District Office, 1717 
Fabry Road, SE., Salem, Oregon 97306. 
FOR FURTHER INFORMATION CONTACT: 
John Mears, Alsea Area Manager, Salem 
District Office, at (503) 375-5680. 


Dated: March 19, 1991. 


John H. Mears, 

Alsea Area Manager. 

[FR Doc. 91-7270 Filed 3-27-91; 8:45 am] 
BILLING CODE 4310-33-M 


[AZ-040-4340-02] 
Call for Gila Box Riparian Advisory 
Committee Nominations 


AGENCY: Safford District, Bureau of Land 
Management, Interior. 
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ACTION: Call for Nominations for Gila 
Box Riparian National Conservation 
Area Advisory Committee. 


SUMMARY: The purpose of this notice is 
to solicit public nominations to fill 
positions on the newly established Gila 
Box Riparian National Conservation 
Area Advisory Committee, pursuant to 
title 2, section 201, of the Arizona Desert 
Wilderness Act of 1990. The Advisory 
Committee comprises seven members 
with one member to be appointed from 
nominations provided by the Governor 
of the State of Arizona, one member to 
be appointed from nominations 
provided by the Greenlee County Board 
of Supervisors, and one member to be 
appointed from nominations provided 
by the Graham County Board of 
Supervisors. 

Initial members of the Advisory 
Committee will be appointed under a 
staggered term arrangement, with two 
members serving 3-year terms, three 
members serving 2-year terms, and two 
members serving 1-year terms. These 
appointments will expire July 31, 1992; 
July 31, 1993; and July 31, 1994, as 
appropriate. 

To ensure membership of the 
Advisory Committee is balanced in 
terms of categories of interest 
represented and functions performed, 
nominees must be qualified to provide 
advice in specific areas related to the 
primary purposes for which the Gila Box 
Riparian National Conservation Area 
are created. These categories of 
expertise include: Wildlife conservation, 
riparian ecology, archaeology, 
hydrology, recreation, environmental 
education, or other related disciplines. 

The purpose of the Advisory 
Committee is to provide informed advice 
to the Safford District Manager on 
management of public lands in the Gila 
Box Riparian National Conservation 
Area. Members will serve without 
salary, but will be reimbursed for travel 
and per diem expenses at current rates 
for government employees. The 
Advisory Committee will normally meet 
at least twice annually. Additional 
meetings may be called by the District 
Manager or his designee in connection 
with special needs for advice. 

Persons wishing to nominate 
individuals or those wishing to be 
considered for appointment to serve on 
the Advisory Committee should provide: 
Names, addresses, professions, 
biographical data, and category of 
expertise for qualified nominees. 
Nominations should be submitted to the 
Safford District Manager. 


DATEs: All nominations should be 
received by May 1, 1991. 


ADDRESSES: For Further Information 
Contact: Meg Jensen, Gila Area 
Manager, Safford District Office, 425 E. 
4th St., Safford, AZ 85546, telephone 
(602) 428-4040. 


Dated: March 14, 1991. 
Ray A. Brady, 
District Manager. 
[FR Doc. 91-7338 Filed 3-27-91; 8:45 am] 
BILLING CODE 4310-32-M 


[ID-050-01-4340-08) 


Shoshone District Advisory Council; 
Meeting 


AGENCY: Bureau of Land Management 
(BLM); Interior. 


ACTION: Notice of meeting. 


SUMMARY: This notice sets forth the 
schedule and proposed topics for a 
meeting of the Shoshone (Idaho) District 
Advisory Council. 

DATES: Thursday, May 9, 1991. 


ADDRESSES: BLM District Office, 400 
West F Street, Shoshone, ID 83352. 


FOR FURTHER INFORMATION CONTACT: 
District Manager K Lynn Bennett, 
Shoshone District Office, P.O. Box 2-B, 
Shoshone, ID 83352, telephone (202) 886- 
2206 or FTS 554-6110. 

SUPPLEMENTARY INFORMATION: The 
proposed topics for the meeting includes 
the following items: 


1. Election of new officers. 

2. Bennett Hills RMP update. 

3. Updates or status reports on: 
—Thorn Creek Fire rehabilitation 

efforts, 

—Mahoney Flat acquisitions, 
—North Park Well and Laidlaw Park 

Allotment Management Plan (AMP), 
—Big Wood River Stabilization Project, 
—Little Wood River Acquisition. 

4. Summary of Grasshopper research 
conducted in the Shoshone District. 

5. Miscellaneous or other topics as 
needed. 

The Shoshone District Advisory 
Council is established under section 309 
of the Federal Land Policy and 
Management Act of 1976 (Pub. L. 94-579; 
43 U.S.C. 1701 et seq.) as amended. 
Operation and administration of the 
Council will be in accordance with the 
Federal Advisory Committee Act of 1972 
(Pub. L. 92-463; 5 U.S.C. appendix 1) and 
Department of Interior regulations, 
including 43 CFR part 1784. 

The meeting will be open to the 
public. Anyone may present oral 
statement before the Council at 9:15 a.m. 
or may file a written statement with the 
Council regarding matters on the 
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agenda. Oral statements will be limited 
to ten minutes. 

Anyone wishing to make an oral 
statement should notify the District 
Manager by May 7, 1991. Records of the 
meeting will be available in the 
Shoshone District Office for public 
inspection or copying within 30 days 
after the meeting. 

K Lynn Bennett, 

District Manager. 

[FR Doc. 91-7339 Filed 3-29-91; 8:45 am] 
BILLING CODE 4310-GG-M 


[CO-942-91-4730-12] 


Filing of Piats of Survey; Colorado 


March 14, 1991. 


The plat survey of the following _ 
described land, will be officially filed in 
the Colorado State Office, Bureau of 
Land Management, Lakewood, 
Colorado, effective 10 a.m., April 29, 
1991. 

The plat representing the dependent 
resurvey of a portion of the east 
boundary and the survey of islands 
designated as Tracts 37, 38, and 39, T. 6 
S., R. 95 W., Sixth Principal Meridian, 
Colorado, Group No. 719, as accepted 
September 21, 1987. 

The plat representing the dependent 
resurvey of a portion of the east, west, 
and north boundaries and the 
subdivisional lines, and the survey of 
the subdivision of certain sections and 
of an island designated as Tract 37, T. 7 
S., R. 95 W., Sixth Principal Meridian, 
Colorado, Group No. 719, was accepted 
September 21, 1987. 

The plat representing the dependent 
resurvey of portions of the Twelfth 
Guide Meridian West (west boundary) 
and the subdivisional lines, and the 
survey of islands designated as Tracts 
37, 38, 39, 40, and 41, T.8S., R. 96 W., 
Sixth Principal Meridian, Colorado, 
Group No. 719, was accepted September 
21, 1987. 

These surveys were executed to meet 
certain administrative needs of the 
Bureau of Land Management. 

All inquires about this land should be 
sent to the Colorado State Office, 
Bureau of Land Management, 2850 
Youngfield Street, Lakewood, Coloradv, 
80215. 

Jack A. Eaves, 

Chief, Cadastral Surveyor for Colorado. 
[FR Doc. 91-7340 Filed 3-27-91; 8:45 am] 
BILLING CODE 4310-JB-M 





[1D-942-01-4730-12] 


idaho; Filing of Plats of Survey 


The plat, in two sheets, of the 
following described land was officially 
filed in the Idaho State Office, Bureau of 
Land Management, Boise, Idaho, 
effective 9 a.m., March 4, 1991. 

The plat, in two sheets, representing 
the dependent resurvey of portions of 
the substantial lines and boundaries of 
certain mineral surveys, T. 48 N., R. 3 E., 
Boise Meridian, Idaho, Group No. 755, 
was accepted February 26, 1991. 

This survey was executed to meet 
certain administrative needs of the 
Bureau of Land Management. 

All inquiries concerning the survey of 
the above described land must be sent 
to the Chief, Branch of Cedastral 
Survey, Idaho State Office, Bureau of 
Land Management, 3380 Americana 
Terrace, Boise, Idaho, 83706. 


Dated: March 19, 1991. 
Jerrold E. Knight, 
Acting Chief Cadastral Surveyor for Idaho. 
[FR Doc. 91-7271 Filed 3-27-91; 8:45 am] 
BILLING CODE 4310-GG-M 


Fish and Wildlife Service 


Availability of a Draft Recovery Pian 


for the pygmy scuipin (Cottus 
pygmaeus) for Review and Comment 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice of availability and public 
comment period. 


SUMMARY: The U.S. Fish and Wildlife 


Service announces the availability for 
public review of a draft recovery plan 
for the pygmy sculpin. This species is 
only known to occur in Coldwater 
Spring, Calhoun County, Alabama. The 
Spring is owned by the City of Anniston, 
Alabama. The service solicits review 
and comment from the public on this 
draft plan. 
DATES: Comments on the draft recovery 
plan must be received on or before May 
28, 1991 to receive consideration by the 
Service. 

Persons wishing to review 
the draft recovery plan may purchase a 
copy by contacting the Fish and Wildlife 
Reference Service, 5430 Grosvenor Lane, 
suite 110, Bethesda, Maryland 20814, or 
calling 301/492-6403 or 1/800/582-3421. 
Written comments and materials 
regarding the plan should be addressed 
to the Field Supervisor at U.S. Fish and 
Wildlife Service, Endangered Species 
office, 6578 Dogwood View parkway, 
Suite a, Jackson, Mississippi 39213. 
Comments and materials received are 


available on request for public 
inspection, by appointment, during 
normal business hours at the latter 
address. 


FOR FURTHER INFORMATION CONTACT: 
Robert Bowker at the above address 
(601/965-4900). 


SUPPLEMENTARY INFORMATION: 


Background 


Restoring endangered or threatened 
animals and plants to the point where 
they are again secure, self-sustaining 
members of their ecosystems is a 
primary goal of the U.S. Fish and 
wildlife Service’s endangered species 
program. To help guide the recovery 
effort, the Service is working to prepare 
recovery plans for most of the listed 
species native to the United States. 
Recovery plans describe actions 
considered necessary for conservation 
of the species, criteria for recognizing 
the recovery levels for downlisting or 
delisting them, and initial estimates of 
times and costs to implement the 
recovery measures needed. 

The Endangered Species ‘Act of 1973 
(Act), as amended (16 U.S.C. 1531.et - 
seq.) requires the development of 
recovery plans for listed species unless 
such a plan would not promote the 
conservation of a particular species. 
Section 4(f) of the Act as amended in 
1988, requires that a public notice and 
an opportunity for public review and 
comment be provided during recovery 
plan development. The Service will 
consider all information presented 
during a public comment period prior to 
approval of each new or revised 
recovery plan. The Service and other 
Federal agencies will also take these 
comments into account in the course of 
implementing approved recovery plans. 

The species addressed in this draft 
recovery plan is the pygmy sculpin 
(Cottus pygmaeus). Listing the pygmy 
sculpin was determined necessary 
because its very limited distribution 
makes it highly vulnerable to 
contamination of its aquatic habitat. The 
recovery plan calls for enhancing and 
securing the pygmy sculpin’s habitat and 


. then to delist the sculpin. Delisting 


would be initiated after at least four 
additional nearby springs in separate 
drainages are successfully stocked with 
pygmy sculpins and all populations are 
protected. once finished, the recovery 
plan will guide the actions of all Federal 
and State agencies whose actions affect 
the conservation of the pygmy sculpin. 
The ultimate goal is to restore the 
species to a secure status in its native 
ecosystem. 
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Public Comments Solicited 


The Service solicits written comments 
on the recovery plan described. All 
comments received by the date specified 
above will be-considered prior-to- - -- 
approval of the plan. 


Authority: The authority for this action is 
section 4(f) of the Endangered Species Act, 16 
U.S.C. 1533(f}. 

Dated: March 22, 1991. 

Robert Bowker, 

Complex Field Supervisor. 

[FR Doc. 91-7336 Filed 3-27-91; 8:45 am] 
BILLING CODE 4310-55-M 


Intent To Prepare a Supplement to the 
Final Environmental Assessment, “A 
Proposal To Issue Endangered 
Species Permits To Capture Select 
Florida Panthers and Establish A 
Captive Population”, Dated December 
1890. 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice. 


SUMMARY: This notice advises the public 
that the Fish and Wildlife Service 
(Service) intends to prepare a 
supplement to its December 1990, Final 
Environmental Assessment 
(Assessment) regarding the proposed 
establishment of a captive Florida 
panther (Felis concolor coryi) 
population. The subject Assessment 
addressed the proposed issuance of 
Endangered Species Permits for 
removing a limited, genetically 
representative sample of Florida 
panthers from the wild population, and 
the establishment and management of a 
captive population (preferred 
alternative). In addition to the preferred 
alternative, the Assessment also 
evaluated six other possible courses of 
action. A supplement to the Assessment 
is being prepared as part of an out-of- 
court settlement agreement relative to 
the proposed captive breeding program. 
This notice is being furnished as 
required by the National Environmental 
Policy Act Regulations (40 CFR 1501.7). 
Comments, information, and 
participation from other agencies and 
the public regarding issues to be 
addressed in the supplement are 
solicited. Specific issues already 
identified are outlined in the 
Supplementary Information section 
which follows. 


DATES: Written comments and - 
information to be considered in the 
preparation of the Supplemental 
Environmental Assessment should be 
received by May 13, 1991. 
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ADDRESSES: Comments should be 
addressed to James W. Pulliam, Jr., 
Regional Director, U.S. Fish and Wildlife 
Service, 75 Spring Street, SW., Atlanta, 
Georgia. 

FOR FURTHER INFORMATION CONTACT: 
Dennis B. Jordan, Florida Panther 
Recovery Coordinator, U.S. Fish and 
Wildlife Service, 117 Newins-Ziegler 
Hall, University of Florida, Gainesville, 
Florida 32611-0307, telephone 904/392- 
1861. 

SUPPLEMENTARY INFORMATION: ‘ 
Comprehensive population viability and 
survival analysis conducted over the 
past 2 years projects extinction for the 
Florida panther under existing 
demographic and genetic conditions in 
the wild. The Service, in consultation 
with many individuals, organizations 
and agencies with expertise in panther 
biology, genetics, small population 
biology, captive propagation, and other 
related scientific disciplines, has 
concluded that the long-term survival of 
the Florida panther in the wild can only 
be assured through support provided 
with the establishment and management 
of a captive population. The program 
being proposed is designed to preserve 
and maintain the existing genetic 
diversity of the Florida panther, provide 
opportunity to significantly increase the 
wild population, and provide security 
against extinction. In 1990, the Service 
proposed to issue endangered species 
permits for the establishment and 
management of a captive population as 
a vital part of the overall Florida 
panther recovery program. The proposed 
captive breeding program is developed 
around a removal regime designed to 
achieve full genetic representation of the 
wild population, while having minimal 
impacts to the wild population. The plan 
maximizes the use of offspring of key 

- adults (genetic founders) within the wild 
population over a 3- to 6-year period to 
achieve the desired genetic 
representation. Population data indicate 
that the proposed removal regime would 
not compromise the present self- 
sustaining capabilities of the wild 
population. 

Prior to a final determination 
regarding the issuance of the 
appropriate endangered species permits, 
and under provisions of the National 
Environmental Policy Act, the Service 
undertook an extensive 10-month 
environmental review of the proposed 
action. This process consisted of a 
notice of intent to prepare an 
Environmental Assessment, the review 
and utilization of input received from 
over 300 written comments in drafting 
the Assessment, providing for a 60-day 
comment period on the draft 


Assessment, holding three public 
informational meetings during the 
comment period, and reviewing and 
utilizing information provided in: 
approximately 500 written comments in 
developing the Assessment. Based on 
the results of this extensive 
environmental review process the 
Service determined on December 12, 
1990, that the proposed action was not 
likely to have significant adverse 
impacts on the quality of the human 
environment, and indicated that 
appropriate permits to implement the 
program would likely be issued soon 
after January 19, 1991. 

On January 15, 1991, the Fund for 
Animals, Inc., and Holly Jensen, a 
Florida environmental activist, filed a 
lawsuit against the Fish and Wildlife 
Service regarding the proposed captive 
breeding program and requested a Court 
injunction that would prevent the 
issuing of the subject permits. The 
preparation of a Supplemental 
Environmental Assessment 
(Supplement) is being carried out by the 
Service under provisions of an out-of- 
court settlement reached on February 6, 
1991. The Service agreed to complete the 
Supplement by November 30, 1991. The 
Service will rigorously explore and 
objectively evaluate a program designed 
to mix non-Florida panthers (other Felis 
concolor subspecies) with Florida 
panthers for genetic enrichment 
purposes. The Supplement will also 
address the feasibility of captive 
breeding Florida panthers, the 
conditioning of captive raised panthers 
for survival in the wild, and public 
attitudes towards reintroduction of 
panthers. Additionally, the Supplement 
will provide a thorough, expanded 
analysis of the feasibility and impact of 
reintroduction of captive-bred Florida 
panthers to the wild. This expanded 
analysis will include: The availability of 
suitable habitat for reintroduction of 
captive-bred panthers; reintroduction 
goals, strategies, and site evaluation, 
ranking and selection criteria both 
within and outside Florida; potential 
conflicts with other uses of such sites 
including recreational activities such as 
off-road vehicle use and hunting, and 
development activity; actions that 
would be taken to ensure the 
preservation and suitability of such 
sites; and, the establishment of target 
dates for such reintroduction actions to 
be taken and for any eventual 
reintroduction. The Supplement will also 
provide a thorough, expanded analysis 
of the impacts posed to the remaining 
wild population from the removal of 
adults and kittens. 
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The Service is seeking public input 
regarding the above eleven areas to be 
included in this expanded analysis. 

The Florida panther is one of this 
nation’s most critically endangered 
mammals. A single population located in 
the Big Cypress Swamp/Everglades 
region of South Florida is all that is 
know to exist. Historically, the panther's 
occupied range included most of the 
southeastern United States. The sole 
remaining population appears to have 
stabilized over the past few years and is 
sustaining an estimated 30 to 50 
panthers (excluding kittens). The 
primary impetus for the proposed 
captive program was the result of 
extensive population viability and 
survival analysis. Data obtained from 
studying and monitoring the wild 
population over the decade; and 
intensively analyzed during 1990, led to 
a conclusion that the Florida panther 
will not survive under existing 
demographic and genetic conditions. 
The proposed course of action 
represented one of seven potential 
courses of action considered and 
evaluated in efforts to identify and 
select a program that would insure the 
long-term survival of the Florida panther 
in the wild. The proposed program was 
selected because the Service felt that it 
offered the best opportunity to achieve 
four critical goals of the recovery 
program: The long-term maintenance of 
existing Florida panther genetic 
composition, provide security against 
extinction, provide opportunities for 
significant increases in wild 
populations, and result in minimal 
impacts to the wild population. 

If implemented, the proposed captive 
breeding program would represent the 
initiation of a significant new task in the 
overall Forida panther recovery 
program. However, it should be clearly 
understood that a captive breeding 
program would only represent one of 
many vital links considered critical for 
panther survival in the wild. A 
successful captive breeding program 
will not be a substitute for, or reduce the 
emphasis on the many on-going and 
proposed actions to secure and enhance 
the existing wild population. Major 
emphasis must continue on programs to 
not only preserve important panther 
habitats in south Florida, but to also 
undertake programs to enhance habitat 
conditions. Actions must continue to be 
taken to incorporate specific habitat 
management practices to improve 
conditions for panthers on private, as 
well as public lands. Hunting and 
associated off-road vehicle use must 
continue to be carefully monitored and 
evaluated throughout the panther’s 





occupied range, and regulated actions 
taken as appropriate (these activities 
are already prohibited or intensely 
regulated throughout approximately half 
the panther's occupied range). Actions 
must also continue to be taken to 
address panther mortality/injury 
associated with highways within the 
panther’s occupied range. 

Dated: March 13, 1991. 
James W. Pulliam, Jr., 
Regional Director. 
[FR Doc. 91-7337 Filed 3-27-91; 8:45 am] 
BILLING CODE 4310-55-M 


National Park Service 


AGENCY: National Park Service Interior. 
ACTION: Notice of availability of Draft 
legislative environmental impact 
statement. 


SUMMARY: In accordance with the 
National Environmental Policy Act and 
National Park Service (NPS) regulations, 
a draft legislative environmental impact 
statement (EIS) has been prepared to 
analyze the impacts of a proposal for 
providing access by all-terrain vehicles 
(ATVs) to subsistence resources on 
certain park land for the local residents 
of Anaktuvuk Pass, Alaska, while 
alleviating potential threats to other 
park land and resources at Gates of the 
Arctic National Park and Preserve. The 
notice of intent to prepare this 
legislative EIS was announced in the 
Federal Register on January 25, 1989, 
and amended on August 28, 1989. 

In 1983 the Department of the Interior 
entered into a land exchange with 
Arctic Slope Regional Corporation 
(ASRC), commonly known as the 
Chandler Lake Exchange Agreement. 
Land traded to the United States came 
under the management of the NPS, with 
ASRC retaining linear easements for 
motorized access, including use of ATVs 
for subsistence. These easements 
provide subsistence users from 
Anaktuvuk Pass legal access across 
lands which otherwise would have been 
closed to the use of all off-road vehicles 
(including ATVs), except 
snowmachines. A growing dispute over 
whether ATV use was necessary outside 
those easements lead to negotiations 
between NPS and ASRC, Nunamiut 
Corporation and the City of Anaktuvuk 
Pass, and resulted in the proposed 
action. 

Three alternatives are considered in 
the EIS: No Action, Negotiated 


Agreement and Proposed Legislation 
(proposal), and Fee Exchange and 
Legislation. Under the No Action 
alternative, park management would 
continue under existing regulations and 
authorities. No land or interest in land 
would be exchanged. All provisions of 
the 1983 Chandler Lake Exchange 
Agreement would remain in effect, with 
ATV use for subsistence restricted to 
the linear easements. Existing 
development rights on Native 
Corporation land would be retained by 
ASRC and the Nunamiut Corporation. 

The proposed action would expand 
ATV use beyond the linear easements 
by removing 73,880 acres of federal land 
from existing wilderness classification 
and allowing dispersed ATV use on and 
limited to 157,321 acres of non- 
wilderness park land. In exchange the 
NPS would acquire surface and 
subsurface development rights, 
including in some cases sand and gravel, 
on 125,147 acres of Native land within 
the park. The United States would also 
acquire broad public access easements 
across approximately 156,682 acres of 
Native land. Qualifying ATVs and 
eligible subsistence users would be 
identified. Subsistence access by 
aircraft to Itkillik Lake would be 
specifically authorized. The city would 
convey a city lot to the United States for 
administrative use by NPS. The proposal 
would depend on congressional action 
to authorize and deauthorize wilderness 
and to ratify the agreement. 

The Fee Exchange and Legislation 
alternative is identical to the proposal, 
except 28,115 acres of federal park land 
in the Akmagolik and Contact Creek 
areas would be conveyed in fee to 
ASRC. In exchange, ASRC and 
Nunamiut Corporation would convey to 
the United States title to the'38,840-acre 
Mount Stuver area.. 


DATES: Comments on the draft 
legislative EIS should be sent to Bill 
Lawrence, Chief of Environmental 
Compliance Division, Alaska Regional 
Office, National Park Service, 2525 
Gambell Street, room 107, Anchorage, 
Alaska 99503-2892, no later than April 
16, 1991. 
ADDRESSES: Copies of the EIS are 
available from Bill Lawrence, Chief of 
Environmental Compliance Division, 
Alaska Regional Office, National Park 
Service, 2525 Gambell Street, room 107, 
Anchorage, Alaska 99503-2892. 

Dated: January 24, 1991. 
Boyd Evison, 
Regional Director, Alaska Region. 
[FR Doc. $1-7267 Filed 3-27-91; 8:45 am] 
BILLING CODE 4310-70-M 
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INTERSTATE COMMERCE 
COMMISSION 


[Finance Docket No. 31601] 


Iltinois Central Corp. and Itlinots 
Central Railroad Co.—Control— 
MidSouth Corp., Midsouth Rail Corp., 
MidLouisiana Rail Corp., and SouthRail 
Corp. 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of decision No. 3. 


summary: The Commission is accepting 
for consideration the control application 
filed February 25, 1991, by the Illinois 
Central Corporation and its rail carrier 
subsidiary, Illinois Central Railroad 
Company {collectively referred to as IC). 
IC seeks authority to acquire MidSouth 
Corporation and its rail carrier 
subsidiaries, MidSouth Rail Corporation, 
MidLouisiana Rail Corporation, and 
SouthRail Corporation (collectively 
referred to as MS). 

DATES: The Commission is establishing 
the schedule and procedures in the 
appendix. 

ADDRESSES: Send an original and 10 
copies of pleadings and documents to: 
Office of the Secretary, Case Control 
Branch, Attn: Finance Docket No. 31801, 
Interstate Commerce Commission, 
Washington, DC 20423. 

In addition, one copy of all documents 
filed in this proceeding must be sent to 
each of applicants’ representatives: 
Betty Jo Christian, Steptoe & Johnson, 

1330 Connecticut Avenue, NW., 

Washington, DC 20036-1795 
Samuel F. Pryor, Ill, Patrick E. Harris, 

Davis Polk & Wardwell, 1 Chase 

Manhattan Plaza, New York, NY 

10005 
Ronald A. Lane, Vice President and 

General Counsel, Illinois Central 

Corporation and Illinois Central 

Railroad Company, 233 North 

Michigan, Chicago, Illinois 60601. 

FOR FURTHER INFORMATION CONTACT: 
Joseph H. Dettmar, (202) 275-7245, (TDD 
for hearing impaired: (202-275-1721)). 
SUPPLEMENTARY INFORMATION: On 
February 25, 1991, applicants Mlinois 
Central Corporation (IC) and its rail 
carrier subsidiary, Illinois Central 
Railroad Company (ICR) (collectively 
referred to as IC), filed an application 
under 49 U.S.C. 11344(d) for approval of 
the acquisition to control three affiliated 
carriers (the MidSouth carriers): 
MidSouth Rail Corporation (MSR}, 
MidLouisiana Rail Corporation (MLR), 
and SouthRail Corporation (SR). MSR, 
MLR, and SR are wholly-owned, direct 
or indirect subsidiaries of MidSouth 
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Corporation (MS) (collectively referred 
to as MS). In a decision in this 
proceeding served and published in the 
Federal Register on January 9, 1991 (56 
FR 874), the Director of the Office of 
Proceedings issued a notice indicating 
that IC and ICR had filed a notice of 
their intent to file the application. 

The rail lines owned by MSR and SR 
were formerly owned or operated over 
by IC’s predecessor, Illinois Central Gulf 
Railroad Company (ICG) (ICG changed 
its name to ICR in February 1988). The 
only lines the proposed transaction will 
add to the Illinois Central rail system 
that had not previously been owned or 
operated over by ICR’s predecessor are 
the 65 miles of feeder lines owned by 
MLR. 

We are accepting IC’s control 
application for consideration because it 
complies with the applicable regulations 
and our waiver decision in this 
proceeding served February 22, 1991. 
Both IC and ICR are applicants in this 
proceeding. ICR is an applicant carrier 
within the meaning of 49 CFR 1180.3(b), 
but the only approval sought is for IC to 
acquire control of the MidSouth Carriers 
while at the same time controlling ICR. 

IC, a Delaware corporation organized 
in 1989, is a non-carrier holding 
company. IC acquired ICR as the result 
of a public tender offer completed in 
March 1989. ICR, a Delaware 
corporation, is a wholly-owned 
subsidiary of IC. It is a Class I rail 
carrier and operates over approximately 
2,756 miles of rail lines reaching from 
Chicago to the Gulf of Mexico. ICR was 
formed (as ICG) by the 1972 merger 
between Illinois Central Railroad 
Company and Gulf, Mobile, and Ohio 
Railroad Company. 

MS is a Delaware corporation that 
was incorporated in March 1986 as 
MidSouth Holding Company. MS 
controls the three MidSouth Carriers 
through direct or indirect ownership. 

MSR, a wholly-owned MS subsidiary, 
is a Delaware corporation that was 
formed in November 1985. MSR became 
a Class Il carrier in March 1986 by 
acquiring from ICG 414 miles of rail 
lines and related assets located in the 
states of Louisiana and Mississippi. 

MLR is a Class III rail carrier that in 
September 1987 acquired certain 
operating assets of two railroads, the 
North Louisiana & Gulf Railroad 
Company and the Central & Louisiana 
Gulf Railroad Company. MLR’s 
properties are located entirely within 
Louisiana, and its line connects with 
MSR at Gibsland, Louisiana. MLR, a 
Delaware corporation, was formed as a 
wholly-owned subsidiary of MS but 
became a wholly-owned subsidiary of 
MSR in December 1987. 


SR, a Delaware corporation and a 
wholly-owned subsidiary of MS, 
acquired the lines of Gulf & Mississippi 
Railroad Corporation in April 1988 and 
became a Class II carrier. Gulf & 
Mississippi Railroad Corporation had 
acquired those lines, which are located 
in Mississippi, Alabama and Tennessee, 
from ICG in 1985. 

In the proposed transaction, IC would 
acquire control of the MidSouth Carriers 
by means of an exchange of shares of IC 
stock for outstanding MS stock. IC will 
continue to operate each of the four rail 
carriers it would control—ICR, MSR, 
MLR and SR—as separate entities. 
However, MS may be merged into IC to 
simplify the holding company structure. 
Since both IC and MS are non-carrier 
holding companies, no rail carrier 
securities will be issued in connection 
with the proposed transaction. 

IC states that, because conditions in 
the market have changed since IC made 
its offer to MS in early December 1990, 
IC may modify the financial terms of its 
proposal. Applicants will provide the 
Commission with any material changes 
to the terms of its proposal or any new 
proposals as soon as they can be made 
public under the securities laws. 

On December 17, 1990, the MS Board 
of Directors voted to decline IC's offer. 
Applicants state that they still do not 
have an agreement with MS but have 
decided to proceed with the transaction 


‘on terms that will be dictated by the 


marketplace. Because of this lack of 
agreement, IC sought waivers of certain 
information requirements about MS and 
its subsidiaries. By decision in this 
proceeding served February 22, 1991, the 
Commission granted (with one 
exception) IC’s petition for waiver and 
clarification.! 

Since MS has not yet accepted IC’s 
offer, IC seeks authorization to acquire 
control of MS and its rail carrier 
subsidiaries on the above-described 
terms or terms as determined by the 
marketplace. IC states that it may be 
necessary, if the MS Board does not 
accept IC’s offer, to make an offer 
directly to the MS stockholders and 
proceed with the transaction by that 
means. 

IC and ICR filed on February 25, 1991, 
a motion for adoption of their proposed 
procedural schedule. The schedule, 
which we adopt, conforms to our 
regulations as to acceptance or rejection 
of the application, filing of initial 
comments and comments of the 
Department of Transportation and 


1 The only waiver request denied was the request 


to serve a , instead of the entire 
application, on State entities. February 22 decision 
at 5, 8. 


Attorney General, filings of responsive 
applications, and evidence in 
opposition. (See appendix.) We adopt 
applicants’ proposal to provide a 75-day 
period following the filing of responsive 
applications and evidence in opposition 
to the application to allow applicants to 
prepare their rebuttal evidence. 
Applicants anticipate that they may 
require substantial time to obtain 
discovery from MS and its subsidiaries 
in the event MS does not consent to the 
transaction. 

The schedule also provides for 
expedited discovery (applicants’ initial 
discovery requests due within 10 days 
after responsive evidence is filed and 
responses due within 15 days 
thereafter), as well as an early discovery 
conference to ensure that any discovery 
issues are promptly resolved. If 
discovery and preparation of rebuttal 
evidence do not require the full 75-day 
period (that is, if they have reached an 
agreement with MS), applicants state 
they intend to file their rebuttal 


evidence at the earliest possible date. 


We also adopt applicants’ proposal 
that the remaining schedule run from the 
date applicants’ rebuttal evidence is 
actually filed. This includes responsive 
applicants filing rebuttal evidence 30 
days after IC’s rebuttal evidence. If a 
hearing is required for cross- 
examination, it would commence 5 days 
after the filing of rebuttal evidence by 
responsive applicants and be completed 
on more than 10 days thereafter, at 
which time the record would be closed. 
This schedule is consistent with 49 CFR 
1180.4({e}(2)} which requires the 
evidentiary record to close no later than 
180 days from the date we accept the 
application. 

The schedule provides that 25 days 
after the close of the evidentiary record, 
all parties will simultaneously file their 
opening briefs, followed 15 days 
thereafter by simultaneous reply briefs. 

We reserve the right to require the 
filing of supplemental information from 
applicants, MS, or any other party or 
individual as necessary to complete the 
record in this matter. 

All of the filing deadlines ordered 
here are in accordance with the 
governing regulations as modified by the 
schedule. We advise applicants and all 
other parties to this proceeding that they 
must strictly comply with all 
requirements. If questions arise 
concerning an interpretation of a 
requirement, they may contact the Rail 
Section, 202-275-7245, for assistance. 
See 49 CFR 1180.4{c)(6){iii). 

The applications and exhibits are 
available for inspection in the Public 
Docket Room, room 1221, at the offices 





of the Interstate Commerce Commission 
in Washington, DC. 

- Any interested persons, including 
government parties may participate in 
this proceeding by submitting written 
comments regarding the applications. 
Comments must be filed no later than 
April 29, 1991. An original and 10 copies 
must be filed with the Secretary, 
Interstate Commerce Commission, 
Washington, DC 20423. 

Written comments must be 
concurrently served by first class mail 
on the United States Secretary of 
Transportation, the Attorney General of 
the United States, and applicants’ 
representatives. Written comments must 
also be served on all parties of record 
within 10 days of service of the service 
list. We plan to issue the service list 
shortly after comments have been 
received. Any person who files timely 
written comments shall be considered a 
party of record if so indicated in the 
comments. Accordingly, no petition for 
leave to intervene need be filed. 

Written comments shall include: 


1. The docket number and title of the 
proceeding; 

2. The name, address, and telephone 
number of the commenting party and its 
representative on whom service shall be 
made; 

3. The commenting party's position, i.e., 
whether it supports or opposes the proposed 
transaction; 

4. A statement on whehter the commenting 
party intends participate formally in the 
proceeding or merely comment on the 
proposal; 

5. An analysis of the issues the 
Commission must consider in this proceeding. 

6. A list of all information sought to be 
discovered from applicant carriers; 

7. An initial list of specific conditions 
sought; 

8. An analysis of the issues the 
Commission must consider under the relevant 
underlyiny statutory criteria and the policies 
of the antitrust laws. 


We have previously determined that 
this proposal constitutes a significant 
transaction. A commenting railroad 
must therefore state whether it intends 
to file inconsistent applicants or 
petitions for inclusion, or intends to seek 
any other affirmative relief requiring the 
filing of an application with the 
Commission. We will consider this a 
prefiling notice; without this, we will not 
entertain applications for such relief. 

Parties may modify any of their 
requested specific conditions that were 
listed in their initial comments by filing 
a second list of conditions no later than 
May 28, 1991. Parties shall not be 
permitted to seek any protective 
conditions other than those requested in 


2 


their first or second list of conditions. 
Parties seeking to file responsive 
applications must do so no later than 


May 28, 1991. Petitions for waiver or 


clarification by responsive applicants 
shall be filed no later than April 29, 
1991. Responsive applications include 
inconsistent applications and petitions 
for inclusion or any other affirmative 
relief that requires an application to be 
filed with the Commission (such as 
trackage rights, purchase, purchase of a © 
portion, acquisition, extension, 
construction, operation, pooling, 
terminal operation, and abandonment). 
Each responsive application filed and 
accepted will be consolidated with the 
primary application in this proceeding. 
Responsible applications must include 
all supporting evidence in the form of © 
verified statements. 

Any impact analysis, traffic studies, 
and data submitted shall relate to the 
calendar year 1990. To the extent 
complete data for 1990 may not be 
available, the parties may use 1989 data. 
Finance Docket No. 31801, February 22, 
1991, supra, at 7. 

The Office of Hearings shall conduct 
(if necessary) a discovery conference on 
May 7, 1991 and another on July 1, 1991. 
That office shall resolve any discovery 
disputes that may arise, and conduct 
further discovery conferences as 
necessary to resolve matters in this 
proceeding expeditiously. 

Discovery may begin immediately. We 
advise all parties to respond to discover 
requests promptly. The Commission will 
not tolerate dilatory tactics in response 
to discovery requests designed to elicit 
relevant evidence. A refusal to 
voluntarily provide information will be 
treated as an objection to the request for 
discovery. Responses must be served on 
all parties of record, and 10 copies of 
those responses must be concurrently 
filed with the Commission. : 

We will conclude the evidentiary 
phase of this proceeding by October 9, 
1991. The initial decision will be waived, 
and the determination of the 
application's merits will be made in the 
first instance by the entire Commission 
under 49 U.S.C. 11345. See Finance 
Docket No. 31801, February 22, 1991 
decision, supra, at 3. 

Under 49 U.S.C. 11344(d), we shall 
approve an application unless we find 
that (1) As a result of the transaction 
there is likely to be a substantial 
lessening of competition, creation of a 
monopoly, or restraint of trade in freight 
surface transportation in any region of - 
the Nation; and (2) the anticompetitive 
effects of the transaction outweigh the 
public interest in meeting significant 
transportation needs. 
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In the February 22, 1991 waiver/ 
clarification decision in this proceeding, 
we held that this transaction should be 
classified as requiring no environmental 
report under 49 CFR 1105.6(c)(2) and it is 
not a major regulatory action under 49 
CFR 1106.5 and should require no energy 
report. /d. at 5. This action will not 
significantly affect either the quality of 
the human environment or energy 
conservation. 

It is ordered: 


1. The application in Finance Docket 
No. 31801 is accepted for consideration. 

2. The motion of IC and ICR for 
adoption of the procedural schedule is 
granted. 


3. The parties must comply with all 
provisions as stated above. 


4. This decision is effective on March 
27, 1991. : 


Decided: March 21, 1991. 


By the Commission, Chairman Philbin, Vice 
Chairman Emmett, Commissioners Simmons, 
Phillips, and McDonald. 


Sidney L. Strickland, Jr., 
Secretary. 
Appendix 


2/25/91 Primary application filed. 

Day1 Commission notice of acceptance or 
rejection of primary application 
published in Federal Register (“‘D"). 

D+30. Filing of written comments and 
protests, including initial list of 
conditions and list of all information 
sought to be discovered from applicants. 
Filing of petitions for waiver or 
clarification by responsive applicants. 

D+40 Discovery conference (if required). 

D+45 Filing of comments by Department of 
Transportation and Attorney General. 
Issuance of service list. 

D+60 Responsive applications and final 
lists of conditions due. Evidence in - 
opposition to primary application due. 

Applicants to file initial discovery requests 
within 10 days after filing of responsive 
applications and evidence in opposition; 
responses due within 15 days after 
service of requests. 

D+90 Government parties’ evidence due. 

D+95 Discovery conference (if required). 

D+135 Filing of Applicants’ rebuttal 
evidence (“R.E.”) in (or support of 
primary application, evidence in 

' opposition to earlier) responsive 
applications, and responses to 
Government parties’ evidence. 

R.E.+30. Filing of rebuttal evidence in 
support of responsive applications; filing 
of responses to Government parties’ 
evidence by responsive applicants. . 

R.E.+35 Oral hearing for cross-examination 

of witnesses (if required). - 

R-E.+45 Close of evidentiary record. 

RE.+70 Filing of opening briefs by all 
parties. .. 
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R.E.+85 | Filing of reply briefs by all parties. 
Dates for any er procedures, 
including public hearing, a discovery 
conference, and/or oral argument, will 
be set at a later date. 


[FR Doc. 91-7375 Filed 3-27-91; 8:45 am] 
BILLING CODE 7035-01-M 


[Docket No. AB-55 (Sub-No. 375X)] 


Exemption; CSX Transportation, inc.— 
Abandonment Exemption—in Marion 
and Monongalia Counties, WV 


Applicant has filed a notice of 
exemption under 49 CFR 1152 Subpart 
F—Exempt Abandonments to abandon 
its 24.1-mile line of railroad between 
milepost 126.2, at Fairmont, and 
milepost 102.5, at Morgantown, in 
Marion and Monongalia Counties, WV. 

Applicant has certified that: (1) No 
local traffic has moved over the line for 
at least 2 years; (2) any overhead traffic 
on the line can be rerouted over other 
lines; and (3) no formal complaint filed 
by a user of rail service on the line (or a 
State or local government entity acting 
on behalf of such user) regarding 
cessation of service over the line either 
is pending with the Commission or with 
any U.S. District Court or has been 
decided in favor of the complainant 
within the 2-year period. The 
appropriate State agency has been 
notified in writing at least 10 days prior 
to the filing of this notice. 

As a condition to use of this 
exemption, any employee affected by 
the abandonment shall be protected 
under Oregon Short Line R. Co.— 
Abandonment—Goshen, 360 I.C.C. 91 
(1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C. 10505(d) 
must be filed. 

Provided no formal expression of 
intent to file an offer of financial 
assistance has been received, this 
exemption will be effective on April 27, 
1991 (unless stayed pending 
reconsideration). Petitions to stay that 
do not involve environmental issues, 


1 A stay will be routinely issued by the 
Commission in those proceedings where an 
informed decision on environmental issues (whether 
raised by a party or by the Section of Energy and 
Environment in its independent investigation) 
cannot be made prior to the effective date of the 
notice of exemption. See Exemption of Out-of- 
Service Rail Lines, 5 1.C.C. 2d 377 (1989). Any enity 
seeking a stay involving environmental concerns is 
encouraged to file its request as soon as possible in 
order to permit this Commission to review and act 
on the request before the effective date of this 
exemption. 


formal expressions of intent to file an 
offer of financial assistance under 49 
CFR 1152.27(c)(2),2 and trail use/rail 
banking statements under 49 CFR 
1152.29 must be filed by April 8, 1991.5 
Petitions for reconsideration and 
requests for public use conditions under 
49 CFR 1152.28 must be filed by April 17, 
1991, with: Office of the Secretary, Case 
Control Branch, Interstate Commerce 
Commission, Washington, DC 20423. 

A copy of any petition filed with the 
Commission should be sent to 
applicant's representative: Charles M. 
Rosenberger, CSX Transportation, Inc., 
500 Water Street, Jacksonville, FL 32202. 

If the notice of exemption contains 
false or misleading information, use of 
the exemption is void ab initio. 

Applicant has filed an environmental 
report which addresses environmental 
or energy impacts, if any, from this 
abandonment. 

The Section of Energy and 
Environment (SEE) will prepare an 
environmental assessment (EA). SEE 
will issue the EA by April 2, 1991. 
Interested persons may obtain a copy of 
the EA from SEE by writing to it (room 
3219, Interstate Commerce Commission, 
Washington, DC 20423) or by calling 
Elaine Kaiser, Chief, SEE at (202) 275- 
7684. Comments on environmental and 
energy concerns must be filed within 15 
days after the EA becomes available to 
the public. 

Environmental, public use, or trail 
use/rail banking conditions will be 
imposed, where appropriate, in a 
subsequent decision. 

Decided: March 21, 1991. 

By the Commission, David M. Konschnik, 
Director, Office of Proceedings. 

Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 91-7374 Filed 3-27-91; 8:45 am] 
BILLING CODE 7035-01-M 


JOINT BOARD FOR THE 
ENROLLMENT OF ACTUARIES 


Advisory Committee on Actuarial 
Examinations; Meeting 


Notice is hereby given that the 
Advisory Committee on Actuarial 
Examinations will meet in the 6th floor 
conference room of the Public Ledger 
Building, 6th and Chestnut Streets, 
Philadelphia, Pennsylvania, on April 30, 
1991, beginning at 8:30 a.m. 

The purpose of the meeting is to 
discuss topics and questions which may 


2 See Exempt. of Rail Abandonment—Offers of 
Finan. Assist., 4 1.C.C. 2d 164 (1987). 

8 The Commission will accept a late-filed trail use 
statement as long as it retains jurisdiction to do so. 
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be recommended for inclusion on future 
Joint Board examinations in actuarial 
mathematics and methodology referred 
to in title 29 U.S. Code, section 
1242(a)(1)(B). 

A determination as required by 
section 10(d) of the Federal Advisory 
Committee Act (Pub. L. 92-463) has been 
made that the subject of the meeting 
falls within the exception to the open 
meeting requirement set forth in title 5 
U.S. Code, section 552b(c)(9)(B), and 
that the public interest requires that 
such meeting be closed to public 
participation. 


Dated: March 22, 1991. 
Leslie S. Shapiro, 
Advisory Committee Management Officer, 
Joint Board for the Enrollment of Actuaries. 
[FR Doc. 91-7381 Filed 3-27-81; 8:45 am] 
BILLING CODE 4810-25-M 


DEPARTMENT OF JUSTICE 
Lodging of Consent Decree 


In accordance with section 122(i) of 
the Comprehensive Environmental 
Response, Compensation and Liability 
Act (“CERCLA”), 42 U.S.C. 9622(i), and 
the policy of the Department of Justice, 
28 CFR 50.7, notice is hereby given that 
on March 20, 1991, a proposed consent 
decree in United States v. 
Environmental Conservation & 
Chemical Corporation, et al., No. 83 
1419-C, was lodged with the United 
States District Court for the Southern 
District of Indiana. The United States 
had filed this action pursuant to, inter 
alia, sections 106 and 107 of CERCLA, 42 
U.S.C. 9606 and 9607, for the cleanup of 
the Environmental Conservation & 
Chemical Corporation Superfund Site 
(“Site”), located in Zionsville, Indiana, 
and for the recovery of costs expended 
by the United States in connection with 
the Site. 

The proposed consent decree is 
entered into between the United States 
(on behalf of the United States 
Environmental Protection Agency (“U.S. 
EPA”), United States Department of 
Interior, United States Navy, and United 
States Postal Service), the State of 
Indiana and approximately 235 
defendants. Under the proposed decree, 
approximately 45 settling parties have 
agreed to perform a remedial action at 
the Site that is estimated to cost $5-8 
million. The principal components of the 
remedy for the Site include, among 
others: (1) Construction and operation of 
a soil vapor extraction system; (2) 
construction and maintenance of a cap 
that meets the requirements of Subtitle 
C of the Resource Conservation and 
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Recovery Act, 42 U.S.C. § 6901, et seg.; 
(3) groundwater, surface water, and soil 
monitoring; and, if certain-conditions are 
present, (4) construction and operation 
of a groundwater collection and 
treatment system. 

The proposed decree also requires 
settling parties to pay the oversight 
costs that U.S. EPA will incur, up to 
$850,000. Furthermore, settling parties 
will pay the United States $700,000 for 
unreimbursed past costs that it has 
incurred in connection with the Site. 

In addition, under the proposed 
decree, the Department of Interior will 
receive $22,500 for natural resource 
damages. The Department of Justice will 
receive comments relating to the 
proposed consent decree for a period of 
30 days from the date of this publication. 
Comments should be addressed to the 
Assistant Attorney General, 
Environment and Natural Resources 
Division, U.S. Department of Justice, 
P.O. Box 7611, Ben Franklin Station, 
Washington, DC 20044. All comments 
should refer to United States v. 
Environmental Conservation & 
Chemical Corporation, et al., DJ Ref. 
#90-11-2-48. 

The proposed consent decree may be 
examined at the following offices: (1) 
The United States Attorney, 46 East 
Ohio Street, Indianapolis, Indiana, (2) 
the United States Environmental 
Protection Agency, 230 South Dearborn 
Street, Chicago, Illinois 60604; (3) the 
Environmental Enforcement Section, 
Environment and Natural Resources 
Division, United States Department of 
Justice, Room 1515, Ninth Street and 
Pennsylvania Avenue, NW., 
Washington, DC 20530. Copies of the 
proposed decree may be obtained by 
mail from the Department of Justice, 
Environment and Natural Resources 
Division, P.O. Box 7611, Benjamin 
Franklin Station, Washington, DC 
20044-7611, or in person at the 
Environmental Enforcement Section 
Document Center, 1333 F Street, suite 
600, NW., Washington, DC. 

Any request for a copy of the decree, 
not including Exhibits or Settling 
Defendant signature pages, should be 
accompanied by a check in the amount 
of $17.75 ($.25 per page) for copying 
costs. The check should be made 
payable to the “United States 
Treasurer.” 

Richard B. Stewart, 

Assistant Attorney General, Environment & 
Natural Resources Division. 

{FR Doc..91-7343 Filed 3-27-91; 8:45 am] 
BILLING CODE 4410-01-M 


Lodging of Consent Decree Pursuant 
to The Federal Water Pollution Control 
Act 


In accordance with Departmental 
Policy, 28 CFR 50.7, 38 FR 19029, notice 
is hereby given that a consent decree in 
United States et al., v. Exxon 
Corporation was lodged with the United 
States District Court for the Eastern 
District of New York on March 20, 1990. 
This.case concerns claims by the United 
States, the States of New Jersey and 
New York and the Cities of New York 
and of Elizabeth, New Jersey for 
injunctive relief and for natural resource 
damages. The consent decree settles all 
claims against Exxon including natural 
resource damage claims under the 
Federal Water Pollution Control Act, 33 
U.S.C. 1251 et seq., relating to the 
discharge of pollutants into the waters 
of the New York/New Jersey Harbor as 
a result of the rupture of Exxon’s inter- 
refinery pipeline on January 1-2, 1990. 

The monies paid pursuant to the 
consent decree will be placed in a fund 
in the Registry of the U.S. District Court 
and will be used jointly by NOAA, the 
Department of the Interior, the state 
trustees and the Cities of New York and 
Elizabeth, New Jersey to restore, 
replace, or acquire the equivalent of 
natural resources that have been injured 
as a result of the rupture of Exxon’s oil 
pipeline on January 1-2, 1990. 

The Department of Justice will receive 
for thirty (30) days from the date of 
publication of this notice, written 
comments relating to the consent 
decree. Comments should be addressed 
to the Assistant Attorney General, Land 
and Natural Resources Division, 
Department of Justice, Washington, DC 
20530 and should refer to United States 
et al., v. Exxon Corporation, DJ. Ref. No. 
90-5-1-1-3519. 

The consent decree may be examined 
at the office of the United States 
Attorney, Eastern District of New York, 
Brooklyn, New York 11201; at the Region 
Il office of the Environmental Protection 
Agency, 26 Federal Plaza, New York, 
New York 10278; and the Environmental 
Enforcement Section Document Center, - 
601 Pennsylvania Avenue, NW., 
Washington, DC 20004 (202-347-2072). 
Copies of the proposed consent decree 
may be obtained in person or by mail 
from the Document Center at the above 
address. In requesting a copy, please 
enclose a check in the amount of $16.00 
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(25 cents per page reproduction cost) 
payable to the Consent Decree Library. 
Richard B. Stewart, 

Assistant Attorney General, Environment and 
Natural Resources Division. 

[FR Doc. 91-7344 Filed 3-27-91; 8:45 am] 
BILLING CODE 4401-01-M 


Lodging of Consent Decree Pursuant 
to Comprehensive Environmental 


Response, Compensation and Liability 
Act 


In accordance with Departmental 
policy, 28 CFR 50.7, notice is hereby 
given that on March 25, 1991, a proposed 
consent decree in United States and the 
State of Washington Department of 
Ecology v. City of Tacoma, was lodged 
with the United States District Court for 
the Western District of Washington. The 
proposed consent decree concerns a 
complaint filed by the United States and 
the State of Washington Department of 
Ecology against the City of Tacoma, 
Washington pursuant to sections 106 
and 107 of the Comprehensive 
Environmental Response, Compensation 
and Liability Act (“CERCLA”), 42 U.S.C, 
9606 and 9607, to compel the City to 
carry out the remedial action 
contemplated by a Record of Decision, 
issued by the Environmental Protection 
Agency on March 31, 1988 for the 
Tacoma Landfill site. The Tacoma 
Landfill site is located in Tacoma, 
Washington and is owned and operated 
by the City of Tacoma. The Tacoma 
Landfill Site was placed on the National 
Priorities List in 1983. The consent 
decree provides that the City shall 
undertake the remedial action 
contemplated by the ROD and shall pay 
the past and future costs of the United 
States and the State of Washington 
which the United States and the State 
have incurred or will incur for response 
actions at the site. 

The Department of Justice will receive 
for a period of (30) days from the date of 
the publication comments relating to the 
proposed consent decree. Comments 
should be addressed to the Assistant 
Attorney General of the Environment 
and Natural Resources Division, . 
Department of Justice, Washington DC 
20530, and should refer to United States 
v. City of Tacoma, Washington, DJ. Ref. 
90-11-2-381. Comments may also be 
telefaxed to (202) 5144371 or 4372 
(telefaxed comments should also be 
addressed to the Assistant Attorney 
General and include the case title and 
DJ reference number; and telefaxed 
comments should also include the 
following direction: “Attn: Steven 
Novick, Trial Attorney, Environmental 
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Enforcement Section, Environment and 
Natural Resources Division”). 

The proposed consent decree may be 
examined at the office of the United 
States Attorney for the Western District 
of Washington, 3600 Seafirst Fifth 
Avenue Plaza, 800 Fifth Avenue, Seattle, 
Washington, and the Region X Office of 
the United States Environmental 
Protection Agency, 1200 Sixth Avenue, 
Seattle, Washington. The proposed 
consent decree may be examined at the 
Environmental Enforcement Section 
Document Center, 601 Pennsylvania 
Avenue Building, NW., Washington, DC 
20004, (202-347-2072). A copy of the 
proposed Consent Decreee can be 
obtained in person or by mail from the 
Environmental Enforcement Section 
Document Center, 601 Pennsylvania 
Avenue Building, NW., Box 1097, 
Washington, DC 20004. In representing a 
copy, please enclose a check in the 
amount of $74.00 payable to the Consent 
Decree Library. 

George W. Van Cleve, 

Acting Assistant Attorney General, 
Environmental and Natura! Resources 
Division. 

[FR Doc. 91-7388 Filed 3-27-91; 8:45 am] 
BILLING CODE 4410-01-M 


LIBRARY OF CONGRESS 
Copyright Office 


Request for Reproduction of Copies, 
Phonorecords, or Identifying Material 
Deposited In Connection with 
Copyright Registration 


AGENCY: Copyright Office, Library of 
Congress. 


ACTION: Announcement of amended 
Litigation Statement Form. 


SUMMARY: The Copyright Office grants 


requests for certified or uncertified 
copies, phonorecords, or identifying 
material deposited in connection with a 
copyright registration of published or 
unpublished works in the custody of the 
Copyright Office under the conditions 
specified in its regulations. Notice is 
hereby given that a written request from 
an attorney or authorized representative 

’ for copies, phonorecords, or identifying 
material on behalf of either the plaintiff 
or defendant in connection with 
litigation, actual or prospective, must be 
made on an amended “Litigation 
Statement” available from the Office. 
DATES: The amended Litigation 
Statement is now in use. 


FOR FURTHER INFORMATION CONTACT: 


Dorothy Schrader, General Counsel's 
Office, U.S. Copyright Office, Library of 


Congress, Department 17, Washington, 
DC 20540, (202) 707-8380. 
SUPPLEMENTARY INFORMATION: The 
Copyright Office has amended its 
Litigation Statement to reflect more 
accurately the requirements of Office 
regulations concerning requests for 
reproductions, for litigation purposes, of 
copies, phonorecords, or identifying 
material deposited in connection with 
copyright registration. 

Section 701(d) of the Copyright Act 
exempts section 706(b), concerning 
copies or reproductions of deposited 
articles, and the regulations made 
thereunder from the Administration Act 
of June 11, 1946, as amended (c. 324, 60 
Stat. 237 title 5, United States Code, 
chapter 5, subchapter II and chapter 7). 
Section 706(b) provides that “[Cjopies or 
reproductions of deposited articles 
retained under the control of the 
Copyright Office, shall be authorized or 
furnished only under the conditions 
specified by the Copyright Office 
regulations.” 

Copyright Office regulations 
authorizing the making or furnishing of 
copies of deposits, 37 CFR chapter II, 
section 201.2(d)(2), provide that requests 
for reproductions of deposits will be 
granted only when one of the following 
three conditions has been met: 


1. The Copyright Office receives written 
authorization from the copyright claimant of 
record or his or her designated agent, or from 
the owner of any of the exclusive rights in the 
copyright as long as this ownership can be 
demonstrated by written documentation of 
the transfer of ownership. 

2. The Copyright Office receives a written 
request from an attorney on behalf of either 
the plaintiff or defendant in connection with 
litigation, actual or prospective, involving the 
copyrighted work... . 

3. The Copyright Office receives a court 
order for reproduction of the deposited 
copies, phonorecords, or identifying material 
of a registered work which is the subject of 
litigation. The order must be issued by a 
court having jurisdiction of the case in which 
the reproduction is to be submitted as 
evidence. 

All litigation requests must contain the 
following information: 

1. The names of all the parties involved 
and the nature of the controversy; 

2. The name of the court in which the 
actual case is pending or, in the case of a 
prospective proceeding, a full statement of 
the facts of the controversy in which the 
copyrighted work is involved; and 

3. Satisfactory assurance that the requested 
reproduction will be used only in connection 
with the specified litigation. 


The Copyright Office has recently 
become aware that an attorney | 
completing the previous Litigation 
Statement form provided by the Office 
could generally allege that a controversy 
existed when in fact no real controversy 
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did exist. An attorney could thus receive 
reproductions of deposits not authorized 
by the regulations. The Litigation 
Statement form has been amended to 
require the applicant to give more 
specific information regarding 
prospective proceedings and to include 
supporting documentation. 

The amended Litigation Statement 
form requires an affirmation from the 
requestor that a controversy does exist, 
that the reproduction(s) will be used 
only in connection with actual or 
prospective litigation, and that the 
requestor acknowledges that any other 
use of the copy or reproduction would 
be in violation of the regulations of the 
Copyright Office and may be a criminal 
offense. 

The amended Litigation Statement 
form still contains a reprint of 
§ 201.2(d)(2) of the regulations of the 
Copyright Office governing the request 
for copies, but it now also contains a 
reprint of section 1001 of title 18 of the 
United States Code which makes it a 
crime to knowingly and willfully falsify, 
conceal or cover up by trick, scheme, or 
device a material fact in any matter 
within the jurisdiction of any 
department or agency of the United 
States. In order for the Office to process 
the request, the Litigation Statement 
must contain an original signature and 
all requested information. 

Dated: March 21, 1991. 

Ralph Oman, 

Register of Copyrights. 

{FR Doc. 91-7268 Filed 3-27-91; 8:45 am] 
BILLING CODE 1410-07-M 


DEPARTMENT OF LABOR 


Office of the Assistant Secretary for 
Veterans’ Employment and Training 


Solicitation For Grant Application 


AGENCY: Office of the Assistant 
Secretary for Veterans’ Employment and 
Training, Labor. 


ACTION: Notice. 


SUMMARY: This notice sets forth the 
procedures for obtaining an application 
for funds for the operation of 
employment and training programs 
under the title IV, part C, of the Job 
Training Partnership Act. 


DATES: An application package and 
instructions for completion were issued 
on March 18, 1991. The closing date for 
receipt of a completed application in 
response to the SGA, or a letter of intent 
to make a subsequent application, will 
be no later than 4:30 p.m., May 1, 1991. 
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ADDRESSES: A copy of the application 
package and instructions will be mailed 
to all State entities which presently 
administer JTPA Title IVC grants and to 
the Employment Security Agency of 
each State. 

Signed at Washington DC, this 22nd day 
March 1991. 
Thomas E. Collins, 
Assistant Secretary. 
[FR Doc. 91-7361 Filed 3-27-91; 8:45 am] 
BILLING CODE 4510-79-M 


Bureau of Labor Statistics 


State Research Advisory Committee 
on Occupational Safety and Health 
Statistics; Meeting 


The State Research Advisory 
Committee on Occupational! Safety and 
Health Statistics, established to make 
recommendations to the Bureau of Labor 
Statistics on proposals for the redesign 
of the Bureau's safety and health 
statistics program, will meet on april 16, 
1991. The Committee will meet at the 
Stouffer Nashville Hotel, 611 Commerce 
Street, Nashville, Tennessee 37203. The 
meeting will be held from 8:30 a.m. until 
4:30 p.m. in the Tennessee Room. 

Items to be discussed include current 
plans and directions of the redesign of 
the Bureau's safety and health statistical 
program, State participation, and plans 
for implementation. 

The public is invited to attend. 
Persons planning to attend as observers 
may wish to contact William Eisenberg, 
committee liaison, on (202) 501-6467. 
Official minutes of the meeting will be 
available for public inspection at the 
General Accounting Office Building, 
room 2870, 441 G Street, NW., 
Washington, DC 

Signed at Washington, DC, this 21st day of 
March 1891. 

Janet L. Norwood, 

Commissioner of Labor Statistics. 

[FR Doc. 91-7360 Filed 3-27-91; 8:45 am] 
BILLING CODE 4510-24-M 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


[Notice 91-29] 


NASA Advisory Council (NAC), Space 
Systems and Technology 

Committee (SSTAC); Meeting 
AGENCY: National Aeronautics and 
Space Administration. 

ACTION: Notice of meeting. 


SUMMARY: In accordance with the 
Federal Advisory Committee Act, Public 


Law 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NASA Advisory Council, Space Systems 
and Technology Advisory Committee, 
Ad Hoc Review Team on Advanced Life 
Support Technology. 
DATES: April 24, 1991, 8 a.m. to 5 p.m., 
April 25, 1991, 8 a.m. to 5 p.m., and April 
26, 1991, 8 a.m. to 12 noon. 
ADDRESSES: National Aeronautics and 
Space Administration, Ames Research 
Center, room 100, Building 262, Moffett 
Field, CA 94035. 
FOR FURTHER INFORMATION CONTACT: 
Ms. Peggy Evanich, Office of 
Aeronautics, Exploration and 
Technology, National Aeronautics and 
Space Administration, Washington,, DC 
20546, 202/453-2843. 
SUPPLEMENTARY INFORMATION: The 
NAC Space Systems and Technology 
Advisory Committee (SSTAC) was 
established to provide overall guidance 
to the Office of Aeronautics, Exploration 
and Technology (OAET) on space 
systems and technology programs. 
Special ad hoc review teams are formed 
to address specific topics. The Ad Hoc 
Review Team on Advanced Life Support 
Technology, chaire by Mr. Adrain P. 
O'Neal, is composed of eight members. 
The meeting will be open to the public 
up to the seating capacity of the room 
(approximately 50 persons including the 
team members and other participants). 
TYPE OF MEETING: Open. 


Agenda 


April 24, 1991 
8 a.m.—Opening Remarks. 
8:30 a.m.—Overview of Life Support 
Activities at Ames Research Center. 
9 a.m.—Regenerative Life Support 
Research. 
1 p.m.—Facility Tour. 
1:30 p.m.—Regenerative Life Support 
Research Continued. 
2 p.m.—Plant Growth Research 
Activities and Flight Experiments. 
3 p.m.—System Integration Activities. 
5 p.m.—Adjourn. 
April 25, 1991 
8 a.m.—ExtraVehicular Activity Suit 
and Portable Life Support Research. 
9 a.m.—Facility Tour. 
10 a.m.—Life Support Systems 
Analysis, Jet Propulsion Laboratory. 
1 p.m.—Smart Sensors and Controls 
for Life Support, Jet Propulsion 
Laboratory. 
2 p.m.—Life Support Technology 
Assessment Activities. 
3 p.m.—Review Team Discussions/ 
Deliberations. 
5 p.m.—Adjourn. 
April 26, 1991 
8 a.m.—Review Team Discussions/ 
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Deliberations. 
12 noon—Adjourn. 


Dated: March 22, 1991. 
John W. Gaff, 
Advisory Committee Management Officer, 
National Aeronautics and Space 
Administration. 
[FR Doc. 91-7349 Filed 3-27-91; 8:45 am] 
BILLING CODE 7510-01-M 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 


Agency Information Collection 
Activities Under OMB Review 


AGENCY: National Endowment for the 
Arts. 


ACTION: Notice. 


summany: The National Endowment for 
the Arts (NEA) has sent to the Office of 
Management and Budget (OMB) the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). 


DATES: Comments on this information 
collection must be submitted by April 
29, 1991. 


ADDRESSES: Send comments on Mr. Dan 
Chenok, Office of Management and 
Budget, New Executive Office Building, 
726 Jackson Place, NW., room 3002, 
Washington, DC 20503; (202-395-7316). 
In addition, copies of such comments 
may be sent to Mrs. Anne C. Doyle, 
National Endowment for the Arts, 
Administrative Services Division, room 
203, 1100 Pennsylvania Avenue, NW., 
Washington, DC 20506; (202-682-5401). 
FOR FURTHER INFORMATION CONTACT: 
Mrs. Anne C. Doyle, National 
Endowment for the Arts, Administrative 
Services Division, room 203, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506; (202-682-5401) 
from whom copies of the documents are 
available. 


SUPPLEMENTARY INFORMATION: The 
Endowment requests the review of a 
revision of a currently approved 
collection of information. This entry is 
issued by the Endowment and contains 
the following information: 


(1) The title of the form; (2) how often 
the required information must be 
reported; (3) who will be required or 
asked to report; (4) what the form will 
be used for; (5) an estimate of the 
number of responses; (6) the average 
burden hours per response; (7) an 
estimate of the total number of hours 
needed to prepare the form. This entry is 
not subject to 44 U.S.C. 3504(h). 
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Title: Music Professional Training/ 
Music Recording/Services to Composers 
Application Guidelines for FY 1992. 

Frequency of Collection: One-time. 

Respondents: State of local 
governments; Non-profit institutions. 

"se: Guideline instructions and 
applications elicit relevant information 
from non-profit organizations and state 
or local arts agencies that apply for 
funding under specific Music Program 
categories. This information is 
necessary for the accurate, fair, and 
thorough consideration of proposals in 
the panel review process. 

Estimated Number of Respondents: 
230. 

Average Burden Hours per Response: 
45. 

Total Estimated Burden: 10,315. 
Anne C. Doyle, 
Management Analyst, Administrative 
Services Division, National Endowment for 
the Arts. 
[FR Doc. 91-7269 Filed 3-27-91; 8:45 am] 
BILLING CODE 7537-01-M 


Music Advisory Panel; Meeting 


Pursuant to Section 10{a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463}, as amended, notice is hereby 
given that a meeting of the Music 
Advisory Panel (Jazz Fellowships 
Section) to the National Council on the 
Arts will be held on April 16-17, 1991 
from 9 a.m.-6 p.m. and April 18 from 9 
a.m.—5:30 p.m. in room 714 at the Nancy 
Hanks Center, 1100 Pennsylvania 
Avenue, NW., Washington, DC 20506. . 

A portion of this meeting will be open 
to the public on April 18 from 3:30 p.m.— 
5:30 p.m. The topics will be policy and 
guidelines review. 

The remaining portions of this meeting 
on April 16-17 from 9 a.m.-6 p.m. and 
April 18 from 9 a.m.-3:30 p.m. are for the 
purpose of Panel review, discussion, 
evaluation, and recommendation on 
applications for financial assistance 
under the National Foundation on the 
Arts and the Humanities Act of 1965, as 
amended, including information given in 
confidence to the agency by grant 
applicants. In accordance with the 
determination of the Chairman of March 
5, 1991, these sessions will be closed to 
the public pursuant to subsection (c) (4), 
(6) and (9)(B) of section 552b of title 5, 
United States Code. 

Any interested persons may attend, as 
observers, meetings, or portions thereof, 
of advisory panels which are open to the 
public. 

Members of the public attending an 
open session of a meeting will be 
permitted to participate in the panel's 
discussions at the discretion of the 


chairman of the panel if the chairman is 
a full-time Federal employee. If the 
chairman is not a full-time Federal 
employee, then public participation will 
be permitted at the chairman’s 
discretion with the approval of the full- 
time Federal employee in attendance at 
the meeting, in compliance with this 
guidance. 

If you need special accommodations 
due to a disability, please contact the 
Office of Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506, 202/682-5532, 
TTY 202/682-5496, at least seven (7) 
days prior to the meeting. 

Further information with reference to 
this meeting can be obtained from Ms. 
Martha Y. Jones, Acting Advisory 
Committee Management Officer, 
National Endowment for the Arts, 
Washington, DC 20506, or call (202) 682- 
5433. 

Dated: March 21, 1991. 

Martha Y. Jones, 

Acting Director, Council and Panel 
Operations, National Endowment for the Arts. 
[FR Doc. 91-7384 Filed 3-27-91; 8:45 am] 
BILLING CODE 7537-01-M 


Visual Arts Advisory Panel; Meeting 


Pursuant to Section 10{a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is hereby 
given that a meeting of the Visual Arts 
Advisory Panel (Visual Artists 
Fellowships/New Genres Section) to the 
National Council on the Arts will be 
held on April 15-19, 1991 from 9 a.m.-8 
p.m. and April 20 from 9 a.m.—3:30 p.m. 
in room 716 at the Nancy Hanks Center, 
1100 Pennsylvania Avenue, NW., 
Washington, DC 20506. 

A portion of this meeting will be open 
to the public on April 20 from 2 p.m.-3:30 
p.m. The topics will be policy and 
guidelines recommendations. 

The remaining portions of this meeting 
on April 15-19 from 9 a.m.-8 p.m. and 
April 20 from 9 a.m.-2 p.m. are for the 
purpose of Panel review, discussion, 
evaluation, and recommendation on 
applications for financial assistance 
under the National Foundation on the 
Arts and the Humanities Act of 1965, as 
amended, including information given in 
confidence to the agency by grant 
applicants. In accordance with the 
determination of the Chairman of March 
5, 1991, these sessions will be closed to 
the public pursuant to subsection (c} (4), 
(6) and (9}(B) of section 552b of title 5, 
United States Code. 

Any interested persons may attend, as 
observers, meetings, or portions thereof, 


of advisory panels which are open to the 
public. 

Members of the public attending an 
open session of a meeting will be 
permitted to participate in the panel’s 
discussions at the discretion of the 
chairman of the panel if the chairman is 
a full-time Federal employee. If the 
chairman is not a full-time Federal 
employee, then public participation will 
be permitted at the chairman's 
discretion with the approval of the full- 
time Federal employee in attendance at 
the meeting, in compliance with this 
guidance. 

If you need special accommodations 
due to a disability, please contact the 
Office of Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506, 202/682-5532, 
TTY 202/682-5496, at least seven (7) 
days prior to the meeting. 

Further information with reference to 
this meeting can be obtained from Ms. 
Martha Y. Jones, Acting Advisory 
Committee Management Officer, 
National Endowment for the Arts, 
Washington, DC 20506, or call (202) 682- 
5433. 


Dated: March 21, 1991. 
Martha Y. Jones, 


Acting Director, Council and Panel 
Operations, National Endowment for the Arts. 


[FR Doc. 91-7385 Filed 3-27-91; 8:45 am} 
BILLING CODE 7537-01-M 


NATIONAL SCIENCE FOUNDATION 


Materials Submitted For OMB Review 


In accordance with the Paperwork 
Reduction Act and OMB Guidelines, the 
National Science Foundation is posting 
this notice of information collection that 
will affect the public. Interested persons 
are invited to submit comments by April 
22, 1991. Comments may be submitted 
to: 

(1) Agency Clearance Officer: Herman 
G. Fleming, (202) 357-7335. Written 
comments to: Division of Personnel 
and Management, National Science 
Foundation, 1800 G. St. NW., 
Washington, DC 20550, and to; 

(2) OMB Desk Officer: Written 
comments to: Office of Information 
and Regulatory Affairs, ATTN: Dan 
Chenok, Desk Officer, OMB 722 
Jackson Place, room 3208, NEOB, 
Washington, DC 20503. 

Title: Survey of the US-Japan Task 
Force on Access of US investigators 
who have done research in Japan since 
January 1, 1988. 





- Affected Public: Individuals. 

Responses/Burden Hours: 200 
respondents, 30 minutes per response. 

Abstract: Annex II of the Agreement 
between the Government of the United 
States of America and the Government 
of Japan on Cooperation in Research 
and Development in Science and 
Technology, authorized a Task Force on 
Access to survey major government— 
sponsored research and development in 
the US & Japan. This information will 
enable information on US researchers 
spending time in Japan to be recorded 
until the end of the above agreement. 


Dated: March 25, 1991. 


Herman G. Fleming, 
NSF Clearance Officer. 


[FR Doc. 91-7294 Filed 3-27-91; 8:45 am] 
BILLING CODE 7555-01-M 


NUCLEAR REGULATORY 
COMMISSION 


Advisory Committee on Reactor 
Safeguards; Meeting Agenda 


In accordance with the purposes of 
Sections 29 and 182b. Of the Atomic 
Energy Act (42 U.S.C. 2039, 2232b), the 
Advisory Committee on Reactor 
Safeguards will hold a meeting on April 
11-13, 1991, in room P-110, 7920 Norfolk 
Avenue, Bethesda, Maryland. Notice of 
this meeting was published in the 
Federal Register on February 21, 1991. 


Thursday, April 11, 1991, room P-110, 7920 
Norfolk Avenue, MD 


8:30 a.m.-8:45 a.m.: Chairman's Remarks 
(Open}—The ACRS Chairman will make 
opening remarks and comment briefly 
regarding items of current interest. 

8:45 a.m.-11 a.m.: Alvin W. Vogtle Nuclear 
Power Plant (Open)—A briefing and 
discussion will be held regarding the NRC 
staff action plan to deal with the lessons 
learned from the IIT investigation of the loss 
of vital AC power and decay heat removal 
event at Vogtle Unit 1 on March 20, 1990. 
Representatives of the NRC staff and the 
licensee will participate, as appropriate. 

11 a.m.-12 Noon and 1 p.m.-2 p.m.: Nuclear 
Power Plant License Renewal (Open)—The 
Committee will review and report on the 
NRC's proposed final rule regarding renewal 
of operating licenses for nuclear power 
plants. Representatives of the NRC staff and 
the nuclear industry will participate, as 
appropriate. 

2:15 p.m.—4:15 p.m.: Maintenance of Nuclear 
Power Plants (Open)—The Committee’ will 
review and report on the proposed NRC rule 
regarding maintenance programs at nuclear 
power plants. Representatives of the NRC 
staff and the nuclear industry will participate, 
as appropriate. 


~ 


' 4:15 p.m.-6:30 p.m.: Containment Design 
Criteria for Severe Accidents (Open)—The 
members will continue discussion of the 
proposed ACRS report to the NRC regarding 
containment design criteria for future light- 
water rector plants to deal with severe 
accidents. 


Friday, 12, 1991, room P-110, 7920 
Norfolk Avenue, Bethesda, MD 


8:30 a.m.-9:45 a.m.: Generic Issue 130, 
Essential Service Water System Failures at 
Multi-Unit Sites (Open)—The Committee will 
review and report on the proposed resolution 
of this generic issue. Representatives of the 
NEC staff will participate, as appropriate. 

10 a.m.—11 a.m.: Risk-Based Performance 
Indicators (Open)—A briefing and discussion 
will be held regarding the status of the 
research to evaluate performance indicators 
of safety-system availability. Representatives 
of the NRC staff will participate, as 
appropriate. 

11 a.m.-12 Noon: Future ACRS Activities 
(Open)—The members will discuss 
anicipated ACRS subcommittee activities 
and items proposed for consideration by the 
full Committee. 

1 p.m.-3 p.m.: containment Design Criteria 
for Severe Accidents (Open)—The members 
will continue discussion of the proposed 
ACRS report to the NRC regarding ‘ 
containment design criteria for future light- 
water reactor plants to deal with severe 
accidents. 

3 p.m.—4:30 p.m.: Analysis and Evaluation 
of Operational Data (Open)—A briefing and 
discussion will be held regarding evaluation 
of the human performance aspects of several 
abnormal occurrences and events at nuclear 
power plants. Representatives of the NRC 
staff and licensees will participate, as 
appropriate. 

4:30 p.m.-5:30 p.m.: ACRS Subcommittee 
Activities (Open}—The members will hear 
and discuss reports regarding the status of 
assigned subcommittee activities. 

5:30 p.m.—6:30 p.m.: Procedures and 
Practices (Open}—The Committee will 
discuss proposed revision of ACRS Bylaws. 


Saturday, April 13, 1991, room P-110, 7920 
Norfolk Avenue, Bethesda, MD 

8:30 a.m.—12 noon: Preparation of ACRS 
Report (Open}—The members will discuss 
reports to the NRC regarding items 
considered during this meeting and hold a 
discussion of items that were not completed 
at previous meetings as time and availability 
of information permit. 

1 p.m.-1:45 p.m.: Appointment of ACRS 
Members (Closed) —The Committee will 
discuss the qualifications of candidates 
nominated for appointment to the Committee. 


This session will be closed to discuss 
information of a personal nature the 
disclosure of which would constitute a 
clearly unwarranted invasion of 
personal privacy. 

1:45 p.m.—2:30 p.m.: Miscellaneous (Open}— 
The Committee will complete the discussion 
of items considered during this meeting. 


Procedures for the conduct of and 
participation in ACRS meetings were 
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published in the Federal Register on 
October 2, 1990 (55 FR 40249). In 
accordance with these procedures, oral 
or written statements may be presented 
by members of the public, recordings 
will be permitted only during those open 
portions of the meeting when a 
transcript is being kept, and questions 
may be asked only by members of the 
Committee, its consultants, and staff. 
Persons desiring to make oral 
statements should notify the ACRS 
Executive Director as far in advance as 
practicable so that appropriate 
arrangements can be made to allow the 
necessary time during the meeting for 
such statements. Use of still, motion 
picture and television cameras during 
this meeting may be limited to selected 
portions of the meeting as determined 
by the Chairman. Information regarding 
the time to be set aside for this purpose 
may be obtained by a prepaid telephone 
call to the ACRS Executive Director, Mr. 
Raymond F. Fraley, prior to the meeting. 
In view of the possibility that the 
schedule for ACRS meetings may be 
adjusted by the Chairman as necessary 
to facilitate the conduct of the meeting, 
persons planning to attend should check 
with the ACRS Executive Director if 
such rescheduling would result in major 
inconvenience. 

I have determined in accordance with 
Subsection 10{d) Public Law 92-463 that 
it is necessary to close portions of this 
meeting noted above to discuss 
information the release of which would 
represent an unwarranted invasion of 
personal privacy (5 U.S.C. 552b(c)(6)). 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman's ruling on requests for the 
opportunity to present oral statements 
and the time allotted can be obtained by 
a prepaid telephone call to the ACRS 
Executive Director, Mr. Raymond F. 
Fraley (telephone 301/492-8049), 
between 8 a.m. and 4:30 p.m. 


Dated: March 22, 1991. 
John C. Hoyle, 
Advisory Committee Management Officer. 


[FR Doc. 91-7261 Filed 3-27-91; 8:45 am] 
BILLING CODE 7590-01-M 


RAILROAD RETIREMENT BOARD 
Agency Forms Submitted for OMB 
Review 


AGENCY: Railroad Retirement Board. 
ACTION: In accordance with the 


- Paperwork Reduction Act of 1980 (44 


U.S.C. chapter 35), the Railroad 
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Retirement Board has submitted the 
following proposal(s) for the collection 
of information to the Office of 
Management and Budget for review and 
approval. 


SUMMARY OF PROPOSAL(S): 


(1) Collection title: Survivor 
Questionnaire. 


(2) Form(s) submitted: RL-94-F. 

(3) OMB Number: 3220-0032. 

(4) Expiration date of current OMB 
clearance: Three years from date of 
OMB approval. 


(5) Type of request: Extension of the 
expiration date of a currently approved 
collection without any change in the 
substance or in the method of collection. 

(6) Frequency of response: On 
occasion. 


(7) Respondents: Individuals or 
households. 


(8) Estimated annual number of 
respondents: 26,500. 


(9) Total annual responses: 26,500. ~ 


(10) Average time per response: .17377 
hours. 


(11) Total annual reporting hours: 
4,605. 


(12) Collection description: Under 
section 6 of the Railroad Retirement Act, 
benefits are payable to the survivors or 
the estates of deceased railroad 
employees. The collection obtains 
information about the survivors, if any, 
payment of burial expenses and 
administration of estate when unknown 
to the Railroad Retirement Board. The 
information will be used to determine 
whether and to whom benefits are 
payable. 


ADDITIONAL INFORMATION OR 
COMMENTS: Copies of the proposed 
forms and supporting documents can be 
obtained from Dennis Eagan, the agency 
clearance officer (312-751-4693). 
Comments regarding the information 
collection should be addressed to 
Ronald J. Hodapp, Railroad Retirement 
Board, 844 Rush Street, Chicago, Illinois 
60611 and the OMB reviewer, Laura 
Oliven (202-395-7316), Office of 
Management and Budget, room 3002, 
New Executive Office Building, 
Washington DC 20503. 


Dennis Eagan, 
Clearance Officer. 


[FR Doc. 91-7335 Filed 3-27-91; 8:45 am] 
BILLING CODE 7905-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 
[Release No. 34-28991; File No. SR- 
MBSCC-90-05] 
Seif-Regulatory Organizations; The 
MBS Clearing Corporation; Order 
Approving a Proposed Rule Change 
Relating to Minimum Market Margin 
Differential Deposit Requirement 
March 20, 1991. 
1. Introduction 

On August 20, 1990, the MBS Clearing 
Corporation (“MBSCC”) filed a 
proposed rule change (SR-MBSCC-90- 
05) with the Securities and Exchange 
Commission (“Commission”) pursuant 
to section 19(b)(1) of the Securities 
Exchange Act of 1934 (“‘Act”).! Notice of 
MBSCC’s proposal was published in the 
Federal Register on September 20, 1990.2 
No comments were received. As 
discussed below, the Commission is 
approving MBSCC’s proposal. 


II. Discussion 


A. Minimum Market Margin Differential 
Requirement 


MBSCC proposes to establish a 
minimum required MMD deposit for its 
participants.* Under the proposal,’ 
MBSCC partcipants will be required to 
maintain at all times a minimum MMD 
deposit in an amount equal to the 
greater of $250,000 or 50% of the 
participant's average daily change in 
MMD (“minimum required MMD 
deposit”).* In addition, to ensure that 
MBSCC always maintains a sufficient 
level of margin, MBSCC’s participants 
will not be permitted to reduce their 
daily MMD deposit requirements by the 
value of their minimum required MMD 
deposit. To ensure that the Board has 
the independent capability to make 
necessary changes to a participant’s 
basic deposit or minimum required 
MMD deposit without any undue delay, 
MBSCC’s proposal also clarifies that the 
Board may increase the amount of the 
basic deposit or minimum required 
MMD deposit without a specific 
recommendation from MBSCC’s risk 
management committee.® 


115 U.S.C. 788(b)(1) (1982). 

2 See Securities Exchange Act Release No. 28431 
(September 13, 1990), 55 FR 38767. 

3 In general, a participant's required MMD 
deposit is an amount equal to the difference 
between the contract value and the market value of 
a participant's open and unsettled trades multiplied 
by a factor of 130%. 

4 This average will be computed on a weekly 
basis. MBSCC’s management will periodically 
review the adequacy of its participants’ minimum 
required MMD deposits and recommend any 
necessary changes to the Board of Directors 
(“Board”) for further consideration. 

5 If such an increase affects participants that are 
not on closer than normal surveillance, MBSCC 


_must submit such increase to the Commission as a 


12961 


Under MBSCC’s current rules, 
participants are required to maintain: (a) 
A basic deposit of $10,000 for each 
account included in an account group; 
and (b) a market margin differential 
(“MMD”) deposit in such amount as 
MBSCC may determine from time to 
time (“required MMD deposit”). 
MBSCC’s Board may increase the 
amount of the basic deposit or required 
MMD deposit, and MBSCC calculates 
these amounts for each of the 
participant's accounts on a daily basis. 


B. Profit and Loss Offsets 


As noted above, MBSCC currently 
computes required MMD deposits for a 
participant's transactions on a daily 
basis. In making this calculation, 
MBSCC allows positive amounts 
resulting from the MMD computation to 
offset negative amounts.® The only 
exception to this procedure is that 
positive amounts for trades with an 
impending settlement date are not offset 
against negative amounts for trades not 
invoiving an impending settlement date 
(e.g., trades that have failed to settle) 
and vice-versa.” 

Under MBSCC’s current procedures, a 
participant is required to report settled 
trades to MBSCC, and MBSCC 
eliminates these transactions from its 
records and removes it in the calculation 
of the participant’s required MMD 
deposit. When profitable trades are in 
fact settled, but are not reported as 
settled, MBSCC may unknowingly 
assume that these trades continue to 
remain unsettled, and include them in 
the calculation of MMD, thereby 
reducing a participant’s MMD 
requirement in a manner that does not 
accurately reflect MBSCC’s risk 
exposure with respect to that 
participant. Thus, in an effort to reduce 
these risks, MBSCC’s proposal would 
authorize MBSCC to eliminate profitable 
trades from the calcuation of a 
participant's daily required MMD 
deposit on or after the scheduled 
settlement date for such trades. 


Ill. Discussion 


Section 17A of the Act provides that 
the rules of a clearing agency must be 
designed to promote the safeguarding of 
funds and securities in the clearing 
agency's possession or control, or for 


proposed rule change pursuant to section 19(b) of 
the Act. 

® See MBSCC Procedures, section VI. The MMD 
computation is designed to limit market exposure in 
the event that a participant's open commitments are 
liquidated at a loss. Trades that have not reached 
settlement date, as well as open fails to deliver and 
receive, are included in the MMD computation. 

‘1d. 





which it is responsible.* As discussed 
below, the Commission believes that 
MBSCC's proposal is consistent with 
these objectives. 


As an preliminary matter, the 
Commission notes that MBSCC’'s 
proposal is one of a series of recent 
proposals by MBSCC that are designed 
to enhance the liquidity of its settlement 
system and provide increased certainty 
of payments for its members. For 
example, the Commission recently 
approved a proposal by MBSCC to 
require participants to make SBOMD 
payments ® on the day before settlement 
date.?° In addition, the Commission is 
reviewing a proposal by MBSCC to 
strengthen its eligibility standards for 
banks that issue letters of credit on 
behalf of MBSCC’s participants.'* As 
discussed below, the Commission 
believes that the instant proposal will 
further MBSCC’s objectives by providing 
additional certainty of payments to its 
participants. 

To understand fully the benefits 
provided by MBSCC’s proposal, the 
Commission believes it is necessary to 
review briefly MBSCC’s current rules 
and procedures. Under its rules, 
MBSCC's participants are required to 
pay a basic deposit of $10,000 for each 
account group they maintain at 
MBSCC.!2 They also must maintain a 
_ MMD deposit pursuant to a formula 
designed to measure their daily net 
position exposure.'* MBSCC calculates 
each participant's required MMD 
deposit and requires the participant to 
deposit this amount with MBSCC by 
noon (Eastern Time) on the following 
day. Under MBSCC’s rules, acceptable 
forms of deposit are cash, treasury 
securities, certain U.S. agency securities 
and letters of credit issued in a form and 
by a bank approved by MBSCC.'4 


Although this procedure generally 
helps limit MBSCC’s risk exposure, 
MBSCC remains exposed to the risk that 
a participant may default on a day when 
its required MMD deposit is abnormally 
large relative to its previous day's 


* 15 U.S.C. 78q-1{b)(3)(F) (1982). 
® In general, a participant's SBOMD is the 


difference the average price of its open 
contracts relating to a particular class of security in 
MBSCC's SBO system and the average price of all 
participants’ open contracts in the SBO system for 
that particular security. 


‘© See Securities Exchange 
(January 22, 1991), 56 FR 3129. 

"! See File No. SR-MBS-90-08. 

1? See MBSCC Rules, article IV, rule 1. 

‘3 See MBSCC Rules, article IV, rule 2. 

4 Id. 
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required MMD deposit. If such a default 
occurs, MBSCC may liquidate the 
collateral deposited by the participant 
with respect to any of its account groups 
in an effort to satisfy the default. The 
balance of MBSCC’s default resolution 
procedures vary in accordance with the 
day the default occurs.'® 

In general, if a default occurs prior to 
a settlement date, MBSCC will remove 
all of a defaulting participant's trades 
pending in the SBO system, direct the 
settlement of those trades through its 
trade-for-trade system, and recalculate 
new deliver and receive obligations for 
participants with trades remaining in the 
SBO system. Participants that traded 
with the defaulting participant (“original 
contra-side participants) must obtain 
three bids for assumption of the 
defaulting participant's open 
commitments, take the best of those 
bids, settle the resulting trades, and 
report to MBSCC the resulting losses or 
gains. All gains on the resolution of 
these trades must be paid to MBSCC 
and are added to the pool of the 
defaulting participant's liquidated 
collateral. MBSCC will use these funds 
to satisfy participant losses. Any losses 
suffered in excess of the amount of 
these funds are allocated among the 
original contra-side participants pro 
rate. 1 

If a default occurs on a settlement 
date and the defaulting participant had 
open contractual commitments in the 
SBO system, MBSCC will determine 
whether delivery and payment by. the 
defaulting participant had nonetheless 
occurred. For those trades that have 
settled, the SBO-contra side 
participants’ 17 claim for losses are 
limited to the case adjustment !8 
relating to such settled trades. 

MBSCC will transfer unsettled SBO 
trades to the trade-for-trade system and 
reprocess and net unsettled SBO trades 
excluding the defaulting participant's 


18 For a general description of MBSCC’s default 
resolution procedures, see Securities Exchange Act 
Release No. 24046 (February 2, 1987), 52 FR 4218. 

16 See MBSCC Rules, article III, rule 3. 

17 An “SBO-contra-side participant” is a 
participant with whom a participant is directed by 
MBSCC to effect settlement of an SBO trade. 

18 Under the Public Securities Association's 
guidelines for settlement of transactions involving 
mortgage-backed securities, a person that is 
obligated to deliver mortgage-backed securities may 
deliver securities with an amortized value varying 
from the face value (or par amount) of the security 
by a prescribed percentage (up to 2.49999% of the 
par amount). Although trades settled through 
MBSCC are settled at a uniform price, the non- 
netted purchase price could vary substantially from 
the netted purchase price. To eliminate what could 
be a disincentive to netted settlement, MBSCC 
calculates a “cash adjustment" to assure that its _ 
participants actually pay or receive the contract 
price of the security. - , 
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unsettled SBO trades. Similar to the 
procedures used if the default occurs on 
a non-settlement date, original contra- 
side participants must obtain three bids 
for the assumption of the defaulting 
participant's open commitments. take 
the best of those bids, settle the 
resulting trades, and report any ensuing 
losses or gains to MBSCC. MBSCC wil) 
use the defaulting participant's 
liquidated collateral first to satisfy the 
losses of SBO contra-side participants 
and then to satisfy the losses of original 
contra-side participants. If the value of 
the collateral is insufficient to satisfy 
the losses of the SBO contra-side 
participants, MBSCC will allocate the 
deficiency among the original contra- 
side participants pro rata.'® 


Whether the losses incurred by SBO 
contra-side participants will be satisfied 
depends on the value of the collateral 
deposited by the defaulting particpant 
and the ability of original contra-side 
participants to cover the difference 
between the value of such collateral and 
the losses incurred. By requiring 
participants to maintain a minimum 
MMD deposit of $250,000, MBSCC’s 
proposal will increase the likelihood 
that the losses incurred by SBO contra- 
side participants will be satisfied out of 
such collateral. This, in turn, will reduce 
the need for MBSCC to assess original 
contra-side participants to satisfy the 
losses of SBO contra-side participants. 
Accordingly, the Commission believes 
that this aspect of MBSCC’s proposal is 
consistent with section 17A. 


The Commission also believes that 
MBSCC’s proposal to change its 
methodology for calculation of required 
MMD deposits through the elimination 
of certain offsets is appropriate. MBSCC 
currently requires its participants to 
inform MBSCC of those positions that 
have settled and those positions that 
remain outstanding by the day after 
each settlement date. Further, as stated 
above, each participant's daily required 
MMD deposit is calculated on the basis 
of its outstanding net open positions. 
Thus, MBSCC’s reporting requirements 
may encourage some participants to 
distort their position reports in order to 
lower their daily required MMD 
deposits. As a result, MBSCC may be 
calculating and collecting MMD deposits 
for certain participants that do not 
accurately reflect the risk exposure that 
their open positions present to MBSCC. 


By eliminating certain MMD deposit 
offsets for profitable trades on or after 
the scheduled settlement date, and by 


19 Id. 
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imposing penalty fees on participants 
that do not report settlements on a 
timely basis, MBSCC’s proposal 
encourages participants to report 
settlement of their open positions on a 
timely basis. This, in turn, will provide 
MBSCC with an accurate view of its 
participants’ open positions. 
Consequently, MBSCC’s proposal 
ensures that each participant's required 
MMD deposit will be reasonably related 
to the risk that its positions pose to 
MBSCC and its participants. 
Accordingly, the Commission agrees 
that MBSCC’s proposal is consistent 
with section 17A because it will promote 
the safeguarding of funds and securities 
for which MBSCC is responsible. 


Nevertheless, further enhancements 
appear possible to reduce systemic risk 
to MBSCC and its participants. Most, if 
not all, GNMA securities now are 
eligible for deposit and book-entry 
transfer at the Participants Trust 
Company (“PTC”). Most of MBSCC’s 
participants participate (directly or 
indirectly) in PTC and use PTC facilities 
for book-entry settlement of SBO 
delivery and receive obligations. If PTC 
and MBSCC could develop the 
necessary rules, agreements and 
procedures, MBSCC could transmit 
deliver and receive instructions to PTC 
on behalf of common members, PTC 
could act on these instructions as if 
submitted by its participants and report 
to participants and MBSCC those 
deliver and receive instructions that 
have been processed. Assuming 
appropriate audit trails and reports to 
participants could be established, this 
process might increase SBO trade 
settlement and provide MBSCC with 
independent verification of trade 
settlements. 


IV. Conclusion 


For the reasons stated above, the 
Commission finds that the proposed rule 
change is consistent with section 17A of 
the Act. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act, that the 
proposed rule change (SR~-MBSCC-90- 
05) be, and hereby is, approved. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Margaret H. McFarland, 
Deputy Secretary. 


[FR Doc. 91-7287 Filed 3-27-91; 8:45 am] 
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Self-Regulatory Organizations; Filing 
and Immediate Effectiveness of 
Proposed Rule Change by the 
Municipal Securities Rulemaking 
Board; Relating to the Board’s Annual 
Fee and Notification to Board of 
Change of Status 


March 21, 1991. 

Pursuant to section 19{b)(1) of the 
Securities Exchange Act of 1934 (“Act”), 
15 U.S.C. 78s(b)(1), notice is hereby 
given that on February 19, 1991, the 
Municipal Securities Rulemaking Board 
(“Board” or “MSRB”) filed with the 
Securities and Exchange Commission 
(“Commission” or “SEC’’) a proposed 
rule change as described in Items I, Il, 
and III below, which Items have been 
prepared by the self-regulatory 
organization. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The Board is filing amendments to 
rule A-14, on the annual fee, and rule A- 
15, on notification to the Board of a 
change of status (hereafter referred to as 
the “proposed rule change”). The 
proposed rule change modifies the due 
date of the annual fee payment, requires 
the annual fee invoice or other written 
statement to accompany payment of the 
annual fee, and clarifies a dealier’s 
obligation to notify the Board of a 
change in status or other changes to the 
information previously provided to the 
Board pursuant to rule A-12. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, the 
Board included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these 
statements may be examined at the 
places specified in Item IV below and is 
set forth in sections (A), (B), and (C) 
below. 


A. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


(a) Board rule A-12 requires a broker, 
dealer, or municipal securities dealer 
(“dealer”), prior to engaging in a 
municipal securities business, to pay a 
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$100 initial fee to the Board and submit 
a written statement setting forth the 
name, address and SEC registration 
number of the dealer. Rule A-14 requires 
dealers to send a $100 annual fee to the 
Board no later than February 15, 
accompanied by a written statement 
similar to that required in rule A-12. The 
purpose of the initial and annual fees is 
to defray the costs of the Board's 
communications with those dealers that 
are qualified to conduct a municipal 
securities business. Rule A-15 provides 
a procedure for dealers to notify the 
Board if they cease to conduct a 
municipal securities business. The rule 
also states that a dealer that provides 
such notification to the Board still is 
obligated to pay the fees owed to the 
Board at the time of filing the 
notification. ; 

The Board initially relied on dealers 
to submit payment of the annual fee 
accompanied by a written statement of 
the dealer's name, address and SEC 
registration number. In 1980, the Board 
began to send invoices to dealers for the 
annual fee and this has provided an 
efficient recordkeeping means for the 
collection of the fee. The proposed rule 
change to rule A-14 modifies the rule to 
state that a dealer may return the 


payment of the annual fee either with 


the invoice or a written statement with 
the required information. If the invoice 
is not received by a dealer for any 
reason (e.g., the dealer did not notify the 
Board of a change of address), the 
dealer still is obligated to pay the fee. 
Thus, the rule still provides a means for 
the dealer to make payment of the fee 
accompanied by a written statement. 
Rule A-14 currently requires payment 
of the annual fee by February 15, and 
the invoices have been mailed in mid- 
January each year. When the Board 
changed its accounting from a calendar 
to a fiscal year, it did not also revise the 
annual fee payment schedule. Many 
dealers, aware that the Board’s fiscal 
year begins October 1, have questioned 
why they do not receive an invoice for 
their annual fees closer to that date. The 
proposed rule change modifies the due 
date for payment of the annual fee from 
February 15 to October 31; therefore, the 
invoices will be sent around October 1. 
Each year a number of dealers return 
the annual fee invoice noting that they 
are no longer conducting a municipal 
securities business and will not be 
making payment of the fee. A great 
amount of administrative time is spent 
contacting these dealers to explain that, 
because they did not notify the Board 
prior to the end of its fiscal year that 
they were no longer conducting a 
municipal securities business, the 





annual fee is due. The proposed rule 
change makes clear that a dealer must 
notify the Board when it ceases to 
conduct a municipal securities business. 
Thus, the section currently in the rule 
concerning the dealer's obligation to pay 
any Board fees owed at the time of filing 
of the notification would clearly apply 
to such a situation. 

Rule A-15{c) currently reiterates the 
procedure a dealer follows to notify the 
Board that it will be conducting a 
municipal securities business after it 
previously had notified the Board that it 
would cease engaging in a municipal 
securities business. Typically, this type 
of situation occurs when firms merge 
and begin operation as a new dealer 
registered with the SEC under a new 
registration number. This language is 
being deleted because of the 
strengthened language in rule A-15(a) 
concerning the requirement to notify the 
Board of a termination in municipal 
securities business. Revised rule A-15(c) 
requires dealers to notify the Board of 
any name change or change of address. 
This requirement will provide 
administrative efficiency in 
communicating with dealers. 

When the annual fee invoices for the 
current fiscal year were mailed in 
January, a notice was included in the 
mailing to alert dealers to this 
forthcoming rule change. 

(b) The Board has adopted the 
proposed rule change pursuant to 
section 15B(b)(2)(I) of the Act, which 
authorizes and directs the Board to 
adopt rules providing for the operation 
and administration of the Board. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

_ The Board does not believe that the 
proposed rule change will result in any 
burden on competition in the municipal 
securities industry. The proposed rule 
change is concerned solely with the 
operation of the Board and does not 
affect the conduct of business by any 


broker, dealer, or municipal securities 
dealer. 


C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants, or Others 


The Board neither solicited nor 
received comments on the proposed rule 
change. 


IIL Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing proposed rule change . 
has become effective on filing with the 
Commission, pursuant to section 
19(b)(3){A) of the Act and subparagraph 


(e) of rule 19b-4 thereunder in that the 
proposed rule change is concerned 
solely with the administration of the 
Board. 

At any time within 60 days of the 
filing of such proposed rule change, the 
Commission may summarily abrogate 
such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW.., 
Washington, DC 20549, Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section. 
Copies of such filing also will be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
Ali submissions should refer to the file 
number in the caption above and should 
be submitted by April 18, 1991. 

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority, 17 CFR 200.30-3{a)(12). 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 91-7288 Filed 3-27-91; 8:45 am] 
BILLING CODE 6010-01-™ 


[Release No. 34-28999; File No. SR-NYSE- 
90-48) 


Self-Regulatory Organizations; New 
York Stock Exchange, Inc.; Order 
Approving Temporarily Proposed Rule 
Change Relating to a Pilot Program for 
Restrictions on “Stopping Stock” 


On October 3, 1990, the New York 
Stock Exchange, Inc. (“NYSE” or 
“Exchange”) submitted to the Securities 
and Exchange Commission 
(“Commission”), pursuant to section 
19(b)(1) of the Securities Exchange Act 
of 1934 (“Act”) ' and rule 19b-4 


1 15 U.S.C. 78a{b)(1) (1988). 


Federal Register / Vol. 56, No. 60 / Thursday, March 28, 1991 / Notices 


thereunder,” a proposed rule change to 
amend NYSE rule 116.30 to permit a 
specialist, upon request, to grant a stop * 
in a minimum variation market * for any 
order of 2,000 shares or less, up to a 
total of 5,000 shares for all stopped 
orders, without obtaining prior Floor 
Official approval. A Floor Official, 
however, would be able to authorize a 
greater order size or aggregate share 
threshold under this proposal. The 
NYSE proposes to implement the 
amendments as a one-year pilot 
program.§ 

The proposed rule change was noticed 
in Securities Exchange Act Release No. 
28646 (November 26, 1990), 55 FR 49959 
(December 3, 1990). The Commission 
received no comment letters on the 
proposal. 

Current NYSE rule 116.30 prohibits a 
specialist from stopping stock against 
the book or for his or her own account at 
a price at which the specialist holds an 
unexecuted customer's order capable of 
execution at such price except under the 
following conditions: (1) In connection 
with an opening or reopening; (2) when 
there is a broker in the crowd 
representing another order at the stop 
price; or (3) when a member acting on 
behalf of either a public customer's 
account or an account in which such 
member or another member has an 
interest makes an unsolicited request 
that a specialist grant a stop if: (a) The 
spread in the quotation is not less than 
twice the permitted minimum variation 
of trading in the stock; (b) after the 
granting of the stop the spread between 
the bid and offer is reduced; (c) the 
specialist does not reduce the size of the 
market following the stop; and (d) on the 
election of the stop the order or orders 
on the specialist's book entitled to 
priority will be executed against the 
stopped stock. The Exchange proposes 
to amend NYSE rule 116.30(3)(a) to 
permit a specialist, upon request, to 
grant a stop in a minimum variation 


217 CFR 240.19b-—4 (1990). 

3 When a specialist agrees to a floor broker's 
request to “stop” a market order, the specialist is 
obligated to execute the order at the best bid or 
offer, or better if obtainable. The stopped order then 
becomes the new inside bid or offer. See NYSE rule 
116. 

* NYSE rule 62 sets forth the minimum variations 
for stocks traded on the Exchange. This rule 
provides that bids or offers in stocks above one 
dollar per share shall not be made at a less 
variation than ¥% of one dollar per share; in stocks 
below one dollar but above % of one dollar per 
share, at a less variation than “46 of one dollar per 
share; and in stocks below % of one dollar per 
share, at a less variation than %2 of a dollar per 
share. The.rule also provides that the Exchange may 
fix variations of less than the above for bids and 
offers in specific-issues of securities or classes of 
securities. 





Federal Register / Vol. 56, No. 60 / Thursday, March 28, 1991 / Notices 
GEER RES OF A AS PPO EET Bs SAREE DESI. EN ELE I A TT ETE IE IE LIE TT CITE LE EPL SIBLE LOL LIER SNe OL LEED ALERT BESTA CRE OC EL RINNE LEBIES AIS IE 


market, as to both systematized and 
manual orders, for any order of 2,000 
shares or less, up to an aggregate of 
5,000 shares of all orders that are 
stopped, without obtaining prior Floor 
Official approval. A Floor Official would 
be authorized to approve a specified 
larger order-size threshold, or a 
specified larger aggregate size as to all 
orders that may be stopped in a 
minimum variation market. The 
Exchange also proposes to amend rule 
116.30(3)(b)} to reflect the amendment to 
rule 116.30(3}(a).5 The Exchange 
proposes to implement to rule 
116.30(3)(a).° The Exchange proposes to 
implement the proposed rule change as 
a one-year pilot program. 

The Exchange has stated that it does 
not expect that specialists routinely 
would grant a stop in a minimum 
variation market, or that Floor Officials 
routinely would authorize the specialists 
to exceed the parameters of the 
proposal. The Exchange has stated, 
however, that in an appropriate case, 
particularly when there is a large 
imbalance on one side of the market, it 
would appear beneficial for an order to 
receive a stop in a minimum variation 
market.7 More specifically, the 


5 The NYSE originally submitted to the 
Commission certain amendments to rule 116.30 in 
File No. SR-NYSE-90-10. See Securities Exchange 
Act Release No. 27939 (April 24, 1990) 55 FR 18207 
(May 1, 1990). File No. SR-NYSE-90-10, which 
consists of a number of proposed amendments to 
the NYSE’s rules recommended by the NYSE's 
Market Regulation Review Committee, currently is 
under review by the Commission. In conjunction 
with its filing of File No. SR-NYSE-90-48, the NYSE 
submitted to the Commission Amendment No. 1 to 
File No. SR-NYSE-90-10 in order to delete its 

amendments to rule 116.30 from that file. 
See letter from James E. Buck, Senior Vice President 
and Secretary, NYSE, to Mary Revell, Branch Chief, 
Commission, dated October 2, 1990. The Exchange 
has revised and resubmitted its 
amendments to rule 116.30 in File No. SR-NYSE-90- 
48. 

® Rule 116.30(3)(b) would be amended to change 
the second condition for granting a requested stop, 
and would provide that after granting the stop, the 
spread between the bid and offer must be reduced 
in any case where, prior to the granting of the stop, 
the spread in the quotations was not less than twice 
the minimum variation of trading in the stock. 

7 The NYSE presents the following example of a 
situation where it would be appropriate for a 
specialist to grant a stop: Assume the market for a 
particular stock is quoted 30 to 30%, with 1,000 
shares bid for and 20,000 shares offered. If the 
specialist receives a market order to buy 2,000 
shares, he or she could simply execute the order 
against the prevailing offer, with the buyer paying a 
price of 30%. In this situation, however, the large 
imbalance on the offer side of the market suggests 
that subsequent transactions will be on the bid side 
of the market. If the entering broker requests a stop, 
the specialist would be permitted to grant the stop 
at 30% and add the order to the bid of 30. The 
customer would be guaranteed a price of no higher 
than 30%, and would have a reasonable opportunity 
to receive s price of 30. The specialist would be 
permitted to grant a stop to orders of more than _ 
2,000 shares only if he or she obtains prior Floor 


Exchange has stated that the flexibility 
in the proposed amendment to rule 
116.30 is to be available only in 
situations where there is an imbalance 
on the opposite side of the market from 
the order being stopped, and the 
imbalance is of sufficient size, given the 
characteristics of the security, to suggest 
the likelihood of price improvement.® 

The Exchange proposes to implement 
the proposed rule change as a one year 
pilot program. To monitor compliance 
during the pilot, the Exchange states 
that computer programs using existing 
information from the Exchange's system 
order database and transaction 
quotation files will identify situations 
where the quotation is the minimum 
variation and the size of the order(s) 
stopped exceeds the rule’s parameters. 
The Exchange will examine Floor 
Official records to determine if approval 
was obtained by a specialist to exceed 
the limits under the rule. Where Floor 
Officials have established new order 
size or aggregate share size parameters, 
the Exchange will review subsequent 
stops against these parameters. 

The Exchange also states that it will 
review executions of stopped orders to 
determine the percentage of time such 
orders are executed at the stop price, 
and the percentage of time such orders 
receive a price that is better than the 
stop price. 

In addition, the Exchange states that it 
will develop programs to review market 
depth in a stock when a stop is granted 
in a minimum variation market. The 
programs will compare the size of the 
stopped order to the existing quote size 
and quote size imbalance, if any. 

The Exchange states that prior to the 
expiration of the pilot, it will report its 
findings to the Commission. Based on its 
findings, the Exchange may determine to 
seek permanent approval of the 
proposed rule change or may propose 
modifications to the rule as appear to be 
appropriate based on its experience 
during the pilot. 

The Exchange believes that the 
proposed rule change is designed to 
promote just and equitable principles of 
trade, to remove impediments to and 
perfect the mechanism of a free and 
open market, and, in general, to protect 
investors and the public interest. The 
Exchange has stated that the 
amendments to rule 116.30 are 
consistent with these objectives in that 


Official approval. See Securities Exchange Act 
Release No. 28646 (November 26, 1990), 55 FR 49959 
(December 3, 1990}. 

® See letter from James E. Buck, Senior Vice 
President and Secretary, NYSE, to Mary N. Revell, 
Branch Chief, Commission, dated December 27, 


1990. 


they permit specialists to grant stops, 
subject to appropriate limitations, in 
minimum variation markets, thereby 
enabling the specialist to offer the 
possibility of price improvement to 
customers whose orders are granted 
stops. 

The Commission finds that the 
proposed rule change is consistent with 
the Act and the rules and regulations 
thereunder applicable to a national 
securities exchange, and, in particular, 
with section 6({b){5) ® and section 11(b) * 
of the Act. Section 6{b)(5) requires, 
among other things, that an exchange 
have rules that are designed to prevent 
fraudulent and manipulative acts and 
practices, to promote just and equitable 
principles of trade, to remove 
impediments to and perfect the 
mechanism of a free and open market, 
and to protect investors and the public 
interest. Section 11(b) permits a 
specialist to accept only market or limit 
orders. The Commission believes that 
the proposed amendments to rule 116.30 
should further the objectives of section 
6(b)(5) and section 11(b) through 
implementation of a pilot program which 
is designed to allow stops, in minimum 
variation markets, under limited 
circumstances that are designed to 
provide the possibility of price 
improvement to customers. 

Historically, the Commission has been 
concerned about the practice of stopping 
stock. In the 1963 Report of the Special 
Study of the Securities Markets," the 
Commission commented that in many 
instances “[t}he practice of stopping 
stock against orders on the specialist's 
book * * * involves too great a 

compromise of the — ae 
obligation for personal profit without 
any offsetting gain to his market making 
function.” '* The Special Study’s concern 
with stopping stock was that 
unexecuted customer limit orders on the 
specialist's book would be bypassed by 
the stopped orders. Nevertheless, the 
Commission has allowed the practice of 
stopping stock in markets where the 
spread is twice the minimum variation 
because the possible harm to orders in 
the book would be offset by the 
possibility of price improvement when 
the spread between the bid and offer is 
reduced. 


°15 U.S.C. 78f (1988). 

©15 U.S.C. 78k (1988). 

"SEC, we te teen nse 
Markets of the Securities and Exchange 
Commission, H.R. Doc. No. 95, 88th Cong., 1st Sess., 
Pt. 2 (1963). 

‘2 /d. at 166. 

13 Seef NYSE rule 116.30; American Stock 
Exchange Rule 109{c). 
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While the NYSE’s proposal would 
extend the possibility of stopping stock 
to minimum variation markets, the 
NYSE has limited this practice to 
situations where the specialist granting 
stopped orders would not violate his or 
her fiduciary obligation to orders on the 
book. In situations contemplated by this 
proposal, '* where there would be a 
substantial imbalance on the opposite 
side of the market from the order being 
stopped, the Commission believes that it 
is unlikely that orders on th ebook 
would not be executed because the 
stock probably would trade up (or 
down, as the case may be) due to the 
large imbalance, resulting in the 
execution of orders on the book. The 
Commission, however, will review 
carefully the NYSE’s analysis of the 
impact on orders on the book resulting 
from the execution of stopped orders at 
a price that is better than the stop price 
to determine whether the book orders 
are being bypassed.** 

The Commission believes that the 
proposal is consistent with rule 11b- 
1(a)(2)(ii) of the Act** Rule 11b-1(a)(2)(ii) 
requires that a specialist engage in a 
course of dealings for his or her own 
account that assist in the maintenance, 
so far as practicable, of a fair and 
orderly market. The Commission 
believes that the proposal should further 
the objectives of htis rule because the 
implementation of the proposal should 
help the specialist to provide an 
opportunity for price improvement to the 
customer whose stop order is granted, 
especially because the stops will be 
granted only when there is a significant 
possibility of price improvement. 

The Commission also believes that the 
proposed rule change restricts 
sufficiently the circumstances in which 
specialists may grant stop orders in 
minimum variation markets during the 
pilot program. In particular, the 
Commission believes that the order size 
limitation of fewer than 2,000 shares up 
to an aggregate of 5,000 shares for all 
stopped orders, unless a Floor Official 
authorizes a greater order size or 
aggregate share threshold, provides an 
acceptable size limitation under the Rule 
for purposes of the pilot program. These 
limits should ensure that most stops will 
be granted to small public customer 
orders, which are the orders that could 
most benefit from the professional 
handling of their orders by specialists. 
Moreover, limiting the total stops to 
5,000 shares will help to ensure that the 
amount of stopped stock does not 


“ See supra note 7 and text accompanying note 8. 
8 See infra note 22. 
617 CFR 240.11b-1(a)(2)(ii) (1990). 


become so large as to cause orders on 
the book to be bypassed. In this ; 
connection, the proposal’s requirement 
that a Floor Official approve a larger 
order size of aggregate share threshold 
for stopped stock should provide a 
flexible, yet prophylactic, means to 
modify those limitations in appropriate 
circumstances. 

The Commission notes that the 
proposed amendments to rule 116.30 
would not be implemented routinely. 
Instead, the Exchange has stated that a 
specialist should grant a stop in a 
minimum variation market only when 
there is an imbalance on the opposite 
side of the market from the order being 
stopped, and the imbalance is of 
sufficient size, given the characteristics 
of the security, to suggest the likelihood 
of price improvement to a customer.?? 
The Commission believes this is a 
critical aspect of the NYSE proposal, in 
that it is designed to enable specialists 
to grant stops in a minimum variation 
market only when the likelihood of the 
benefits to the customer's order being 
stopped far exceed the possibility of 
harm to customer’s orders on the limit 
order book. Moreover, the Exchange has 
agreed to issue an Information 
Memorandum to its members which will 
specify that an imbalance in the market, 
as described above, is necessary before 
a specialist may grant a stop in a 
minimum variation market. The 
Information Memorandum will direct 
specialists, when granting a stop in a 
minimum variation market, to change 
the quoted bid or offer size in order to 
reflect the size of the order being 
stopped. This should ensure that the 
stopped stock will be shown in the 
quote. 

The Commission also believes that the 
proposal is consistent with the 
prohibition in section 11(b) against 
providing discretion to a specialist in the 
handling of an order.?® Section 11(b) 
was designed, in part, to address 
potential conflicts of interest that may 
arise as a result of the specialist’s dual 
role as agent and principal in executing 
stock transactions. In particular, 
Congress intended to prevent specialists 
from unduly influencing market trends 
through their knowledge of market 
interest from the specialist's book and 
their handling of discretionary agency 
orders,'® The Commission has stated 


17 See supra note 8 and accompanying text. 

18 Section-11(b) permits a specialist to accept 
only market or limit orders. 

19 See H. Rep. No. 1383, 73rd Cong. 2d Sess. 22, S. 
Rep. 782, 73rd Cong. 2d Sess. 18 (1934). 
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that, pursuant to section 11(b), all orders 
other than market or limit orders are 
discretionary and therefore cannot be 
accepted by specialists.2° 

After careful review, the Commission 
concludes that it is appropriate to treat 
stopped orders, even under the revised 
pilot program procedures, as equivalent 
to limit orders. The NYSE’s rules define 
a limit order as an order to buy or sell a 
stated amount of a security at a 
specified price, if at a better price of 
obtainable.?! The Commission believes 
that stopped orders are equivalent to 
limit orders, in this instance, because 
the orders would be automatically 
elected at the best bid or offer, or better 
if obtainable. Although the proposed 
amendments permit the specialist to 
employ his or her judgment to some 
extent, the Commission believes that the 
requirements imposed on the specialist 
for granting stops in minimum variation 
markets provide sufficiently stringent 
guidelines to ensure that the specialist 
will only implement these provisions in 
a manner consistent with his or her 
market making duties and section 11(b). 

The Commission believes that the 
Exchange has proposed adequate 
surveillance procedures which should 
allow the Exchange to monitor 
compliance with the rule during the pilot 
program. More specifically, the 
Commission believes that the use of 
automated surveillance programs 
coupled with the review of Floor Official 
records should allow the Exchange to 
determine if the rule’s size and 
aggregate share threshold were 
complied with and, if not, whether Floor 
Official approval was obtained by the 
specialist for larger parameters. The 
Commission requests that the Exchange 
submit to the Commission its initial 
findings with respect to compliance with 
rule 116.30 in minimum variation 
markets by September 30, 1991. 

In addition to the surveillance 
procedures, the Exchange has stated 
that it would collect certain data with 
respect to stopped orders that are 
subject to the pilot program. This data 
should include, among other things, the 
percentage of time stopped orders are 
executed at the stop price, and the 
percentage of time such orders receive a 
price that is better than the stop price.?? 


20 See, e.g., SEC, Special Study of the Securities 
Markets, H.R. Doc. No. 95, 88th Cong., 1st Sess., part 
2, 72 (1963). : 

21 See NYSE rule 13. 

82 This portion of the NYSE’s report should 
contain an analysis of the impact on orders on the 
book resulting from the execution of stopped orders 
at a price that is better than the stop price. 
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The report from the Exchange should 
also include a review of the market 
depth in a stock when a stop is granted 
in a minimum variation market. The 
programs should compare the size of the 
stopped order to the existing quote size 
and quote size imbalance, if any. The 
Commission requests that the Exchange 
submit its findings on these matters by 
September 30, 1991. 

Finally, the Commission believes that 
it is reasonable for the Exchange to test 
the proposed amendments to rule 116.30 
in a pilot program. The pilot program 
should provide both the Exchange and 
the Commission with an opportunity to 
study the effects of stopped orders in 
minimum variation markets. At the same 
time, the pilot program should provide a 
benefit to investors through the 
possibility of price improvement to 
customers whose orders are granted 
stops in minimum variation markets. 

It therefore is ordered, pursuant to 
section 19{b)(2) of the Act,2* that the 
proposed rule change is approved for a 
one year period ending on March 21, 
1992. 

For the Commission, by the Division of 


Market Regulation, pursuant to delegated 
authority.24 


Dated: March 21, 1991. 
Margaret H. McFarland, 
Deputy Secretary. 
{FR Doc. 91-7289 Filed 3-27-91; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 34-28995; File No. SR-NYSE- 
91-04) 


Self-Regulatory Organizations; New 
York Stock Exchange, inc.; Order 


Approving Proposed Rule Change 
Adding Rule 123A.23—Use of Order 
and Report Forms—to the List of 
Exchange Rule Violations and Fines 
Under Rule 476A and Amending Minor 
Rule Violation Enforcement and 
Reporting Pian 


I. Introduction 


On January 17, 1991, the New York 
Stock Exchange, Inc. (“NYSE” or 
“Exchange”) submitted to the Securities 
and Exchange Commission 
(“Commission” or “SEC”), pursuant to 
section 19{b)(1) of the Securities 
Exchange Act of 1934 (Act)! and Rule 
19b-4 thereunder,? a proposed rule 
change to add Exchange Rule 123A.23 to 
the NYSE Rule 476A violations list.® 


23 15 U.S.C. 78s(b){2) (1988). 

24 17 CFR 200.30-3(a}{12} (1990}. 

' 15 U.S.C. 78s{b}{2} (1988). 

2 17:CFR 240,19b-4 (1990). - ; 

3 The NYSE also has requested al, under 
Rule 91d-1(c)(2), 17 CFR 240.19d-1(c)(2},.to amend its 
Rule 19d-1 minor rule violation enforcement and 


The proposed rule change was noticed 
in Securities Exchange Act Release No. 
28860 (February 5, 1991), 56 FR 5720 
(February 12, 1991). No comments were 
received on the proposal. 


Il. Background 


In 1984, the Commission adopted 
amendments to paragraph (c) of 
Securities Exchange Act Rule 19d-1 to 
allow self-regulatory organizations 
(“SROs”) to submit, _for Commission 
approval, plans for the abbreviated 
reporting of minor rule violations.* 
Subsequently, in Securities Exchange 
Act Release No. 22415 (September 17, 
1985), 50 FR 38600, the Commission 
approved an NYSE Plan for the 
abbreviated reporting of minor rule 
violations pursuant to Rule 19d-1(c) 
under the Act. The Plan relieves the 
NYSE of the current reporting 
requirements imposed under section 
19(d)(1) for violations listed in NYSE 
Rule 476A. The NYSE Plan, as embodied 
in NYSE Rule 476A, provides that the 
Exchange may designate violations of 
certain rules as minor rule violations. 
The Exchange may impose a fine, not to 
exceed $5,000, on any member, member 
organization, allied member, approved 
person, or registered or non-registered 
employee of a member or member 
organization for a violation of the 
delineated rules by issuing a citation 
with the specified penalty.> Such person 
can either accept the penalty, or force a 
full disciplinary hearing on the matter. 
Fines assessed pursuant to NYSE Rule 
476A in excess of $2,500 are not 
considered pursuant to the Plan and 
must be reported in a manner consistent 
with the current reporting requirements 
of section 19(d)(1) of the Act. 
Furthermore, the Exchange retains the 
option of bringing violations of rules 


reporting plan (“Plan”) to include Rule 123A.23. See 
letter from James E. Buck, Senior Vice President and 
Secretary, NYSE, to Mary Revell, Branch Chief, 
Division of Market Regulation, SEC, dated January 
29, 1991. 

* See Securities Exchange Act Release No. 21013 
(June 1, 1984), 49 FR 23838 (“Release No. 21013”). 
Pursuant to paragraph (c)(1) of Rule 19d-1, an SRO 
is required to file promptly with the Commission 
notice of any “final” disciplinary action taken by 
the SRO. Pursuant to paragraph (c)(2) of Rule 19d-1, 
any disciplinary action taken by an SRO for 
violation of an SRO rule that has been designated a 
minor rule violation pursuant to the Plan shall not 
be considered “final” for purposes of section 
19(d)(1) of the Act if the sanction imposed consists 
of a fine not exceeding $2,500 and the sanctioned 
person has not sought an adjudication, including a 
hearing, or other wise exhausted his or her 
administrative remedies. By deeming unadjudicated, 
minor violations as not final, the Commission 
permits the SRO to report violations on a periodic, 
as opposed to immediate, basis. 

5 The “List of Exchange Rule Violations and Fines 


Applicable Thereto Pursuant to Rule 476A” (“List”) 


is contained under Supplementary Material to 
Exchange Rule 476A. 
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included under NYSE Rule 476A to full 
disciplinary proceedings. 


III. Proposal 


In the Exchange's original proposal to 
adopt Rule 476A, the NYSE indicated 
that it periodically would seek 
Commission approval to amend the list 
of rules subject to Rule 476A as it gained 
experience with the rule over time.® 
Accordingly, since the Commission's 
original approval of NYSE Rule 476A in 
1985,7 the Exchange has submitted 
several proposed rule changes, pursuant 
to section 19(b) of the Act, in order to 
add new or existing rules to the List.® 

The Exchange presently seeks 
Commission approval to add Rule 
123A.23 to the list of rules subject to the 
possible imposition of fines under Rule 
476A. Pursuant to Rule 123A.23, 
members and member organizations are 
required to use standardized order and 
report forms on the floor.® According to 
the Exchange, the purpose of the 
proposed rule change is to facilitate 
compliance with Exchange Rule 132 
requirements concerning the capture of 
accurate audit trail data.'° The use of a 
consistent reporting format, as required 
by Rule 123A.23, is intended to improve 
the quality of data processed by member 
organizations to trade comparison 
facilities, thereby enhancing audit trail 
accuracy. The Exchange believes that 
Rule 123A.23 is appropriate for inclusion 
in the list of rules subject to Rule 476A. 


IV. Commission Findings 


In adopting Rule 19d-1, the 
Commission noted that the rule was an 
attempt to balance the informational 
needs of the Commission against the 
reporting burdens of the SROs." In 


® See File No. SR-NYSE-84-27. 

7 See Securities Exchange Act Release No. 21688 
{January 25, 1985), 50 FR 5025. 

® See Securities Exchange Act Release Nos. 22037 
(May 14, 1985); 22415 (September 17, 1985); 22496 
(October 2, 1985); 23104 {April 11, 1986); 24985 
{October 5, 1987); 25763 (May 27, 1988); 27878 (April 
4, 1990); 28003 (May 8, 1990); and 28505 (October 2, 
1990). 

® The Commission recently approved an NYSE 
proposal to amend Exchange Rule 123A.23 in order 
to-require the use of standardized floor stationery. 
See Securities Exchange Act Release No. 27742 
(February 27, 1990), 55 FR 7861 (order approving File 
No. SR-NYSE-89-42). 

10 See generally NYSE Rule 132, Comparision and 
Settlement of Transactions through a Fully- 
Interfaced or Qualified Clearing Agency, which sets 
forth certain requirements for the reporting of trade 
data. 

'! See Securities Exchange Act Release No. 13726 
{July 8. 1977), 42 FR 36411. 





promulgating paragraph (c) of the rule, 
the Commission was attempting further 
to reduce those reporting burdens by 
permitting, where immediate reporting 
was unnecessary, quarterly reporting of 
minor rule violations. The rule is 
intended to be limited to rules which 
relate to areas, such as record keeping 
or record retention, that can be 
adjudicated quickly and objectively. The 
Commission believes that Rule 123A.23 
meets these criteria and should be 
added to the List. 

As set forth above, Rule 123A.23 
requires the use of standardized order 
and report forms by members and 
member organizations on the floor. This 
requirement primarily relates to record 
retention and is amenable to quick, 
objective determinations of compliance. 
Accordingly, Rule 123A.23 can be 
included in the list of rules subject to the 
imposition of fines pursuant to Rule 
476A. 

Moreover, the Commission finds that 
the proposal to make NYSE Rule 
123A.23 a part of the violations list of 
NYSE Rule 476A and to amend the Plan 
to include this rule is consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
a national securities exchange and, in 
particular, with the requirements of 
sections 6(b)(1), (6), and (7), 6{d)(1) and 
19(d).'* The proposal is consistent with 
the section 6({b)(6) requirement that the 
rules of the exchange provide that its 
members and persons associated with 
its members shall be appropriately 
disciplined for violation of the rules of 
the exchange. In this regard, the 
proposal will provide a procedural 
whereby member organizations can be 
“appropriately disciplined” in those 
instances when a rule violation is minor 
in nature, but a sanction more serious 
than a warning or cautionary letter is 
appropriate. '* Furthermore, because the 
Plan provides procedureal rights to the 
person fined and permits a disciplined 
person to request a full disciplinary 
hearing on the matter, the proposal 
provides a fair procedure for the 
disciplining of members and persons 
associated with members which is 
consistent with sections 6(b)(7) and 
6(d)(1) of the Act. 

The Commission also believes that the 
proposal provides an alternate means 
by which to deter potential violations of 
Rule 123A.23, thus furthering the 


215 U.S.C. 78f(b)(1), (6), and (7), 78f(d)(1) and 
78s(d) (1988). 

** The Commission notes that the NYSE retains 
the discretion to bring full disciplinary proceedings 
for violations of the rules listed in Rule 476A and 
should do so when appropriate for the particular 
violation{s) involved. 


purposes of section 6(b)(1) of the Act. 
An exchange’s ability to enforce 
effectively compliance by its members 
and member organizations with 
Commission and exchange rules is 
central to its self-regulatory functions. In 
this regard, the Commission believes 
that the inclusion of Rule 123A.23 on the 
violations list of NYSE Rule 476A will 
provide a more effective means of 
deterrence than would the alternative 
system of either verbal or written 
cautions for lesser violations of this 
Rule." 

In addition, relying on the fact that the 
NYSE retains the discretion to bring a 
full disciplinary proceeding for any 
violation of Rule 123A.23, the 
Commission believes that adding this 
rule to its minor disciplinary plan only 
will enhance, rather than reduce, the 
NYSE’s enforcement capabilities 
regarding such rule. 

Finally, the Commission believes that 
inclusion of Rule 123A.23 on the 
violations list will prove to be an 
effective alternative response to a 
violation when the initiation of full 
disciplinary proceeding is unsuitable 
because such a proceeding may be more 
costly and time-consuming in view of 
the minor nature of the particular 
violation. 

It is therefore ordered, pursuant to 
section 19(b)(2) and Rule 19d—1(c)(2) 
under the Act,'* that the proposed rule 
change, and proposed amendments to 
the plan, be, and hereby are approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.’* 

Dated: March 21, 1991. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 91-7358 Filed 3-27-91; 8:45 am] 
BILLING CODE 8010-01-m 


[Rel. No. IC-18058; 812-7272] 


Equus Capital Partners, L.P. et al.; 
Application 


March 21, 1991. 


AGENCY: Securities and Exchange 
Commission (“SEC”). 


Inclusion of a rule in an exchange's minor rule 
violation plan should not be interpreted to mean it 
is an unimportant rule. On the contrary, the 
Commission recognizes that inclusion of rules under 
a minor rule violation plan not only can reduce 
reporting burdens of an SRO but also can make its 
disciplinary system more efficient in prosecuting 
violations of these rules. 


15 U.S.C. 788(b)(2) (1988) and 17 CFR 240.19d- 
1{c)(2) (1990). 


17 CFR 200.30-3(a)(12) (1990). 
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ACTION: Notice of application for 
exemption under the Investment 
Company Act of 1940 (the “Act”’). 


APPLICANTS: Equus Capital Partners, L.P 
(“Equus Mezzanine”), Equus 
Investments II, ‘L.P. (“Equus II”), Equus 
Investments I, L.P. (“Equus I’), (each a 
“Partnership” and collectively the 
“Partnership”), Equus Investments 
Incorporated (“Equus Investments”), 
Equus Capital Corporation (“ECC”) on 
behalf of itself and each person who is 
or may become an affiliated person of a 
director of ECC, and Equus Capital 
Management Corporation (“ECMC”). 
The Partnerships and Equus Investments 
are hereinafter referred to individually 
as a “Fund” and collectively as the 
“Funds.” 

RELEVANT ACT SECTIONS: Order 
requested under sections 6(c) and 57(i) 
and under Rule 17d-1 permitting certain 
joint transactions otherwise prohibited 
by the provisions of section 57(a)(4). 
SUMMARY OF APPLICATION: Applicants 
seek an order permitting the purchases 
of securities by the Funds in joint 
transactions with each other and with 
certain affiliated persons of 
stockholders or directors of ECC. 


FILING DATES: The application was filed 
on March 15, 1989, and amended on June 
17, 1989, December 18, 1989, April 11, 
1990, September 20, 1990, January 19, 
1991 and March 20, 1991. 

HEARING OF NOTIFICATION OF HEARING: 
An order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving Applicants with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
April 17, 1991, and should be 
accompanied by proof of service on the 
Applicants, in the form of an affidavit 
or, for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer's interest, the reason for 
the request, and the issues contested. 
Persons who wish to be notified of a 
hearing may request notification by 
writing to the SEC’s Secretary. 
ADDRESSES: Secretary, SEC, 450 5th 
Street, NW., Washington, DC 20549. : 
Applicants, 2929 Allen Parkway, suite 
2500, Houston, Texas 77019. 

FOR FURTHER INFORMATION CONTACT: 
Brion R. Thompson, Special Counsel, at 
(202) 272-3567, or Jeremy N. Rubenstein, 
Branch Chief, at (202) 272-3023 (Division 
of Investment Management, Office of 
Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 





Federal Register / Vol. 56, No. 60 / Thursday, March 28, 1991 / Notices 


application. The complete application 
may be obtained for a fee at the SEC's 
Public Reference Branch. 


Applicants’ Representations 


1. Each Partnership is a limited 
partnership organized under Delaware 
law. Equus Investments is a Delaware 
corporation. Each Fund has elected to be 
a business development company and, 
therefore, will be subject to sections 55 
through 65 of the Act and to those 
sections of the Act made applicable to 
business development companies by 
section 59 thereof. Equus Mezzanine has 
a term ending December 31, 1999, Equus 
Il has a term ending December 31, 1998, 
and Equus I has a term ending June 30, 
1994. Each Partnership's term may be 
extended for up to four additional years. 
Equus Investments has a term expiring 
in 1998 with the provision that its 
duration may be made perpetual upon a 
vote of its stockholders. 

2. The investment objective of Equus 
Mezzanine is to achieve current income 
and capital appreciation principally by 
making investments in “mezzanine” 
securities consisting primarily of 
subordinated debt and related equity 
securities. The investment objectives of 
Equus I, the Funds, and Equus II are to 
achieve capital appreciation principally 
by making equity and equity-oriented 
investments in leveraged buyouts of 
established companies or divisions 
thereof and subsequently disposing of 
such investments. 

3. Equus Mezzanine has filed a 
registration statement on Form N-2 (File 
No. 33-25985) under the Securities Act 
of 1933, as amended (the “1933 Act”), 
with respect to an offering of up to 
150,000 units of limited partnership 
interests. As of December 31, 1990, the 
final closing date of its offering, Equus 
Mezzanine had accepted subscriptions 
for $12,307,375 (net of $2,625 in 
commission discounts) for 12,310 units. 

4. Equus II has filed a registration 
statement on Form N-2 (File No. 33- 
6767) under the 1933 Act with respect to 
an offering of up to 5,750,000 depositary 
units representing limited partnership 
interests. The Equus II offering, which 
had its final closing effective as of 
December 31, 1988, resulted in the sale 
of 1,844,041 depositary units for an 
aggregate sales price of $36,821,728 (net 
of $59,092 in commission discounts). 

- §, Equus I filed a registration 
statement on Form N-2 (File No. 2- 
91047) under the 1933 Act with respect 
to an offering of up to 11,000 units of © 
limited partnership interests. The Equus 
I offering closed in November 1984 with 
the sale of 36,534 units for an aggregate - 


sales price of $36,108,935 (net of 
commission discounts of $424,865). 

6. Equus I has filed a proxy statement/ 
prospectus with the SEC as part of a 
registration statement on Form N-14 
(File No. 33-377626) filed by Equus 
Investments pursuant to which Equus I 
proposes to transfer all of its assets to 
Equus Investments in exchange for 
shares of common stock of Equus 
Investments, distribute such shares to its 
limited partners and then liquidate. 
Equus Investments will have an 
investment objective substantially 
identical to Equus I. 

7. The general partners of each 
Partnership consist of three Independent 
General Partners (defined to be 
individuals who are natural persons and 
who are not “interested persons” of 
such Partnership within the meaning of 
the Act) and ECC, as managing general 
partner. The SEC has issued exemptive 
orders declaring that the Independent 
General Partners of Equus I, Equus II 
and Equus Mezzanine are not 
“interested persons” of such 
Partnerships within the meaning of 
section 2(a) (19) of the Act solely by 
reason of being partners thereof. See 
Investment Company Act Release Nos. 
14083 (Aug. 6, 1984), 15328 (Aug. 29, 
1986) and 16830 (Feb. 22, 1989), 
respectively. The Independent General 
Partners of Equus I and Equus II are not 
affiliated with ECC or with the 
Independent General Partners of Equus 
Mezzanine, A majority of the general 
partners of each Partnership must be 
Independent General Partners. Each 
partnership agreement provides that if 
at any time the number of Independent 
General Partners is less than a majority 
of the general partners, then within 90 
days thereafter, the remaining 
Independent General Partners shall 
designate and admit one or more 
Independent General Partners so as to 
restore the number of Independent 
General Partners to a majority of the 
general partners. 

8. ECC is responsible, subject to the 
supervision of the Independent General 
Partners, for approving each 
Partnership's investments, assisting 
portfolio companies in arranging debt 
financing for leveraged buyout 
transactions, providing managerial 
assistance to portfolio companies and 
admitting additional or assignee limited 
partners to each Partnership. ECC will 
act as a sub-investment adviser to 
Equus Investments and provide Equus 
Investments with similar services. ECC 
is a registered investment adviser under 
the Investment Adviser Act of 1940 (the 
“Advisers. Act’). ECC is controlled by 
ECMC, which is controlled by Equus 
Corporation International, a privately 


owned company engaged in a variety of 
investment activities. 

9. ECMC acts as the management 
company to each Fund pursuant to a 
management agreement (a 
“Management Agreement”) between 
ECMC and each Fund. Under each 
Mnanagement Agreement, ECMC is 
responsible for the identification of all 
investments to be made by each Fund 
and will perform other functions carried 
out by the investment adviser to a 
business development company. In 
addition, ECMC performs certain 
administrative services for Equus 
Mezzanine and Equus II pursuant to 
separate service agreements. ECMC is a 
registered investment adviser under the 
Advisers Act. ECC and ECMC are 
referred to jointly herein as 
“Management.” 

10. Each Partnership is managed by 
the Independent General Partners 
thereof, except with regard to those 
specified activities of such Partnership 
summarized above for which ECC or 
ECMC will be responsible. The 
Independent General Partners of a 
Partnership provide overall guidance 
and supervision of Partnership 
operations and perform the same 
functions as directors of a corporation. 
The Independent General Partners have 
assumed the responsibilities and 
obligations imposed by the Act and the 
regulations thereunder on the non- 
interested directors of a registered 
investment company. The Independent 
General Partners of the Partnerships and 
the non-interested directors of Equus 
Investments are collectively referred to 
herein as the “Independent Directors.” 

11. The Independent General Partners 
of each Fund are authorized to retain 
independent counsel to advise them in 
the performance of their duties. In 
addition, the Independent General 
Partners have all necessary authroity to 
retain such consultants or advisers as 
they deem necessary or appropriate. 


Applicants’ Legal Conclusions 


1. The funds may be considered under 
common control by virtue of having the 
same investment adviser and, thus, may 
be affiliated persons of each other 
within the meaning of section 2(a)(3) of 
the Act. Therefore, the Funds may be 
prohibited, under section 57(a)(4) from 
purchasing securities in joint 
transactions with each other unless they 
receive the order requested. 

2. In addition, where a representative 
of a stockholder of ECC is a member of 
the board of directors of ECC, a 
coinvestment by such stockholder with 
the Funds may be prohibited by section 
57(a)(4) if the board of directors of ECC 





is considered to be an “advisory board” 
of the Funds within the meaning of 
section 2{a)(1). The order requested 
would permit investment by the Funds 
with stockholders of ECC and persons 
controlling, controlled by, or under 
common control with, stockholders or 
directors of ECC (the “Equus 
Affiliates”). In addition to ECMC and 
Nolan Lehmann, the stockholders of 
ECC consist of 15 individuals and 
institutions (primarily financial 
institutions) who each made an 
investment of $500,000 in ECC. 

3. By virtue of its position as general 
partner of the Partnerships and 
investment adviser to Equus 
Investments, ECC acquires knowledge 
of investment opportunities that are 
suitable for larger institutional investors. 
In addition, the outside shareholders of 
ECC have substantial capital to invest 
beyond the amounts invested in ECC. To 
fulfill the needs of these shareholders 
for ongoing exposure to venture capital 
investment opportunities, and because 
such opportunities will represent 
investments that exceed the amounts 
that ECC determines is prudent for the 
Funds to invest, ECC intends to refer 
additional investment opportunities to 
shareholders of ECC for investment and 
to permit such stockholders to coinvest 
with the Funds. 

4. Applicants believe that the 
availability of representatives of the 
stockholders of ECC to serve as 
directors of ECC provides valuable 
expertise to ECC and the Funds. 
Prohibiting coinvestments by affiliated 
persons of directors of ECC would 
discourage such stockholders from 
making their representatives available 
to ECC to serve as directors. 

5. Therefore, Applicants request an 
order pursuant to sections 5(c) and 57{i) 
of the Act and Rule 17d-1 thereunder 
permitting the purchase of securities by 
the Funds with each other and with the 
Equus Affiliates (excluding ECMC and 
Nolan Lehmann) in joint transactions 
which are otherwise prohibited under 
section 57(a)(4) of the Act. 

6. Applicants assert that the 
substantive on-going obligations 
imposed on the Independent Directors of 
each Fund provide significant protection 
to investors against possible conflicts of 
interests in co-investments among the 
Funds with each other and with the 
Equus Affiliates. Applicants further 
state that the proposed terms and 
conditions applicable to the operations 
of each Fund governing the terms on 
which investments may be made, the 
allocation of investment opportunities 
between the Funds and the disposition 
of investments held by the Funds 
(including the conditions set forth 


below) are consistent with the policies 
underlying the Act and Rule 17d-1 
thereunder. 

Applicants’ Conditions 

If the requested relief is granted, 
Applicants agree to the following 
conditions: 

1. Before a co-investment transaction 
is effected, ECMC must make an initial 
determination on behalf of each Fund 
regarding investment suitability. 
Following this determination, ECMC 
will make a written investment 
presentation regarding the proposed co- 
investment to the Independent Directors 
of each Fund that has funds available 
for investment. Such information will 
include the identity of each Fund, Equus 
Affiliate, and any person that controls, 
is controlled by, or is under common 
control with an Equus Affiliate (a 
“Control Affiliate”) that proposes to co- 
invest with the Fund (collectively, 
including each Fund, the “Co- 
Investors”). 

2. The Independent Directors of each 
Fund will review ECMC’s initial 
determination. In doing so, the 
Independent Directors will request such 
additional information from ECMC as 
they deem necessary to the exercise of 
their reasonable business judgment, and 
will employ such experts, including 
lawyers and accountants, as they deem 
appropriate. Prior to committing to a co- 
investment, a “required majority” (as 
defined in section 57(0) of the Act) of the 
Independent Directors of each Fund 
must conclude that: 

(a) The terms of the transaction, 
including the consideration to be paid, 
are reasonable and fair to the limited 
partners or stockholders, as the case 
may be (hereinafter collectively referred 
to as “shareholders”), and the Fund and 
do not involve overreaching of the 
shareholders and the Fund on the part of 
any person concerned; 

(b) The transaction is consistent with 
the interests of the shareholders of the 
Fund and is consistent with the 
investment objectives and policies of the 
Fund as recited in its filings under the 
Securities Act of 1933, its registration 
statement and reports filed under the 
Securities Exchange Act of 1934; and 

(c) The investment by one or more of 
the other Co-Investors would not 
disadvantage the Fund in the making of 
such investment, maintaining its 
investment position, or disposing of such 
investment, and that participation by the 
Fund would not be on a basis different 
from or less advantageous than that of 
other Co-Investors. 

3. Each Fund that has funds available 
for investment will be entitled to 
purchase a portion of each co- 
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investment transaction equal to the ratio 
of that Fund's net assets to the total net 
assets of all Funds that have determined 
to participate in the co-investment 
transaction. A Fund may decline to 
purchase the security, or to purchase 
less than its full allocation, if a required 
majority of its Independent Directors 
determine that such action is in the best 
interests of the Fund, is reasonable and 


_ fair to the shareholders and the Fund, 


and does not involve overreaching of the 
shareholders and the Fund on the part of 
any person concerned. If a Fund 
declines to participate in a co- 
investment transaction or determines to 
participate to a lesser extent than its full 
allocation, the other Funds may acquire 
any amount declined. Equus Affiliates 
and Control Affiliates will be permitted 
to invest only to the extent that the total 
investment opportunity exceeds the 
amount that the Funds determine to 
invest. 

4. If a Fund engages in a co- 
investment transaction: (a) Each Co- 
Investor will acquire securities of each 
class acquired by any other Co-Investor; 
(b) the ratio of the amount of securities 
of a class acquired by each Co-Investor 
to the amount of the securities of such 
class acquired by all Co-Investors will 
be the same for every class acquired; 
and (c) the terms of the purchase, 
including price, settlement date, 
registration rights (if any), and any other 
rights provided to the purchasers of such 
investments, will be the same for each 
Co-Investor. 

5. If any Co-Investor determines to 
make an additional investment in an 
issuer whose securities were purchased 
in a co-investment transaction or to 
exercise warrants or other rights to 
purchase securities of such an issuer (a 
“Follow-On Investment”), notice of the 
proposed Follow-On Investment will be 
given to each Fund that participated in 
the original co-investment transaction a‘ 
the earliest practical time. Follow-On 
Investments will be reviewed, approved, 
allocated, and disposed of in the same 
manner as prescribed for initial co- 
investments under these conditions 
except that any exercise of warrants or 
other rights that are offered to all 
holders of an underlying class of 
securities pro-rata in proportion to their 
holdings will be allocated among the Co- 
Investors in proportion to their then- 
existing holdings of the underlying class 
of securities. 

6. If any Co-Investor elects to sell, 
exchange, or otherwise dispose of any 
interest in a security purchased in a co- 
investment transaction, notice of the 
proposed disposition will be given to 
each Fund holding such security at the 





Federal Register / Vol. 56, No. 60 / Thursday, March 28, 1991 / Notices 


earliest practical time. ECMC will 
provide a written recommendation to 
the Independent Directors of each Fund 
concerning the proposed disposition. 
Each such Fund will participate in the 
disposition at the same time as the other 
Co-Investors, on a proportionate basis, 
and on the same terms and conditions; 
provided that a required majority of the 
Independent Directors may decide that 
the Fund will not participate in the 
proposed disposition or will dispose of 
less than its proportionate interest if 
they determine that such action is in the 
best interest of the Fund, is reasonable 
and fair to the shareholders and the 
Fund, and does not involve overreaching 
of the shareholders and the Fund on the 
part of any person concerned. 

7. No co-investment will be made in 
the securities of any entity if any Co- 
Investor has previously acquired a 
security issued by such entity, provided 
that this prohibition shall not apply to 
Follow-On Investments or any 
investment specifically permitted by an 
order of the Commission. 

8. The Independent Directors of each 
Fund will be provided quarterly for 
review all information concerning co- 
investment transactions made by the 
Co-Investors, including co-investment 
transactions in which a Fund has 


declined to participate, so that they may 


determine whether all co-investment 
transactions made during the preceding 
quarter, including those co-investment 
opportunities that were declined, 
complied with the conditions set forth 
above. In addition, the Independent 
Directors of a Fund will consider at least 
annually the continuing appropriateness 
of the standards established for co- 
investment transactions by a Fund, 
including whether use of the standards 
continue to be in the best interest of the 
Fund and its shareholders and does not 
involve overreaching of the Fund and its 
shareholders on the part of any party 
concerned. 

9. The Independent Directors of each 
Fund will maintain the records 
described in section 57(f}(3) of the Act 
as if each of the transactions permitted 
under these conditions were approved 
by the Independent Directors of the 
Fund under section 57(f). In addition, 
ECMC will maintain, at each Fund's 
office, written records detailing the 
factors considered in each of its 
determinations or recommendations 
referred to in these conditions. All 
records referred to or required under 
these conditions will be available for 
inspection by the SEC and will be 
preserved permanently, the first two 
years in an easily accessible place. 

10. No Independent Director of one 
Fund will be an Independent Director of 


another Fund with which such Fund co- 
invests. No Independent Director of a 
Fund shall participate in the 
consideration of any aspect of a co- 
investment transaction if he is affiliated 
with an Equus Affiliate or Control 
Affiliate that proposes to participate or 
has participated in the transaction. 


For the SEC, by the Division of Investment 
Management, under delegated authority. 
Margaret H. McFarland, 


Deputy Secretary. 


[FR Doc. 91-7356 Filed 3-27-91; 8:45 am] 
BILLING CODE 8010-01-M 


[File No. 22-20866] 


Application and Opportunity for 
Hearing; Public Service Electric and 
Gas Co. 


March 22, 1991. 

Notice is hereby given that Public 
Service Electric and Gas Company 
(“Company”), a New Jersey corporation, 
has filed an application pursuant to 
Section 304(c)(1) of the Trust Indenture 
Act of 1939 (“Act”) for the Securities 
and Exchange Commission 
(“Commission”) to order an exemption 
from the provisions of Section 316{a)(1) 
of the Act for certain First and 
Refunding Mortgage Bonds (“Bonds”) 
under an indenture dated as of August 1, 
1924, as amended by the Supplemental 
Indenture dated as of March 1, 1942 
between the Company and Fidelity 
Union Trust Company (now First 
Fidelity Bank, National Association, 
New Jersey) as Trustee (“Indenture”), 
which will be supplemented by a 
separate supplemental indenture 
providing for each series of Bonds to be 
dated the first day of the month in which 
each such series of Bonds is issued. 


Section 304(c)(1) of the Act provides 
in part that the Commission shall 
exempt from one or more provisions of 
the Act any security issued or proposed 
to be issued under an indenture under 
which securities (as defined in that 
section) are outstanding if and to the 
extent the Commission finds that 
compliance with such provisions, 
through the execution of a supplemental 
indenture or otherwise would require by 
reason of the provisions of such 
indenture or of any other indenture or 
agreement made prior to enactment of 
the Act, or the provisions of any 
applicable law, the consent of holders of 
securities outstanding under such 
indenture or agreement. 

The Company alleges: (1) One or more 
series of Bonds are proposed to be 
issued under the Indenture pursuant to.a 
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registration statement under the 
Securities Act of 1933 (1933 Act”). The 
Bonds will be registered under the 1933 
Act and the Indenture, as supplemented, 
will be qualified under the Act. 


(2) The Indenture provides that upon 
an Event of Default (as defined therein) 
holders of 25 percent of the outstanding 
Bonds may require the Trustee to (a) 
accelerate the maturity of the Bonds, 
and (b) take other action for the 
protection of the holders. The Indenture 
also permits 10 percent of the holders of 
the outstanding Bonds to require the 
Trustee to investigate compliance by the 
Company with conditions precedent in 
connection with authentication of Bonds 
or withdrawal of cash, or in connection 
with the release of mortgaged property. 
The holders of Bonds have vested rights 
in these provisions under the Indenture, 
and such rights cannot be abrogated or 
changed without their consent. 


(3) Pursuant to Rule 4c—4 under the 
Act, the Company has waived a hearing 
and requested that the Commission 
decide this application without a formal 
hearing on the basis of such application 
and other information and documents as 
the Commission shall designate as part 
of the record. 


For a more detailed statement of the 
matters of fact and law asserted, all 
persons are referred to said application 
which is on file in the Offices of the 
Commission's Public Reference Section, 
File Number 22-20866, 450 Fifth Street, 
NW., Washington, District of Columbia 
20549. 


Notice is further given that any 
interested persons may, not later than 
April 16, 1991, request in writing that a 
hearing be held on such matter stating 
the nature of his interest, the reasons for 
such request and the issues of law or 
fact raised by such application which he 
desires to controvert, or he may request 
a hearing thereon. Any such request 
should be addressed: Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, 
District of Columbia 20549. At any time 
after said date, the Commission may 
issue an order granting the application, 
unless a hearing is ordered by the 
Commission. For the Commission, by the 
Division of Corporation Finance, 
pursuant to delegated authority. 


Margaret H. McFarland, 
Deputy Secretary. 


{FR Doc. 91-7357 Filed 3-27-91; 8:45 am] 
BILLING CODE 8010-01-M 





DEPARTMENT OF STATE 
[Public Notice 1369] 


Advisory Committee to United States 
Section international Commission for 
the Conservation of Atlantic Tunas; 
Closed Meeting 


The Advisory Committee to the 
United States Section of the 
International Commission for the 
Conservation of Atlantic Tunas (ICCAT) 
will meet on April 12, 1991, at the 
Department of Commerce, room 6808, 
14th and Constitution Avenue, NW., 
Washington, DC, at 9 a.m. This session 
will not be open to the public inasmuch 
as the discussion will involve classified 
matters pertaining to the United States’ 
negotiating position to be taken at the 
Annual Meeting of ICCAT to be held in 
Madrid, Spain, November 11-15, 1991. 
The members of the Advisory 
Committee will review decisions 
reached at the 1990 ICCAT annual 
meeting, highlight on-going scientific 
preparations, as well as identify 
outstanding issues requiring 
preparations for the 1991 ICCAT 
meeting. These considerations must 
necessarily involve review of classified 
matters. Accordingly, the determination 
has been made to close this session 
pursuant to section 10(d) of the Federal 
Advisory Committee Act, 5 U.S.C. app. I, 
section 10(d) and 5 U.S.C. 552b(c)(1) and 
(c)(9). 

Requests for further information on 
the meeting should be directed to Mr. 
Brian S. Hallman, Deputy Director, 
Office of Fisheries Affairs (OES/OFA), 
room 5806, U.S. Department of State, 
Washington, DC 20520-7818. Mr. 
Hallman can be reached by telephone 
on (202) 647-2335. 


Dated: March 22, 1991. 
David A. Colson, 
Deputy Assistant Secretary, Oceans and 
Fisheries Affairs. 
[FR Doc. 91-7376 Filed 3-27-91; 8:45 am] 
BILLING CODE 4710-07-M 


[Public Notice 1371] 


United States Organization for the 
International Telegraph and Telephone 
Consultative Committee (CCITT) Study 
Group D Meetings 


The Department of State announces 
that Study Group D of the U.S. 
Organization for the International 
Telegraph and Telephone Consultative 
Committee (CCITT) will meet on April 
16, 1991 in room 1105 from 10 a.m. to 4 
p.m., and on July 1, 1191, in room'1205, 
from 10 a.m. to 4 p.m., Department of 


State, 2201 C Street, NW., Washington, 
DC 20520. 

The purpose of the April meeting will 
be to review results of the March 
meeting of CCITT Study Group VIII, to 
review U.S. Contributions for the April 
meeting of Study Group XVII, and 
consider any other business within the 
scope of US Study Group D. 

The July meeting will review the 
results of the meeting of Study Group 
XVII, consider proposals for the 
reorganization of Study Groups, 
including XVII, and to review and 
approve U.S. Contributions for the 
September meeting of Study Group VII, 
and may include any other business 
within the scope of Study Group D. 

Members of the general public may 
attend the meeting and join in the 
discussions, subject to the instructions 
of the Chairman. Admittance of public 
members will be limited to the seating 
available. In that regard, entrance to the 
Department of state building is 
controlled and entry will be facilitated if 
arrangements are made in advance of 
the meeting. 


Please Note: Persons intending to attend 
the above meeting must announce this not 
later than five days before the meeting to the 
office of Gary Fereno, Department of State, 
202-647-2592 (fax 202-647-7407). The 
announcement must include name, social 
security number, and date of birth. The above 
includes government and non-government 
attendees. All attendees must use the C- 
Street entrance. 

Dated: March 22, 1991. 

Earl S. Barbely, 

Director, Telecommunications and 
Information Standards, Chairman U.S. CCITT 
National Committee. 

[FR Doc. 91-7383 Filed 3-27-91; 8:45 am] 
BILLING CODE 4710-07-M 


[Public Notice 1370] 


Study Group 9 of the U.S. Organization 
for the International Radio 
Consultative Committee (CCIR); 
Meeting 


The Department of State announces 
that Study Group 9 of the U.S. 
Organization for the International Radio 
Consultative Committee (CCIR) will 
hold an open meeting April 10, 1991 at 
the Federal Communication 
Commission, 1919 M Street, NW., 
Washington, DC in room 315 
commencing at 9:30 a.m. The meeting 
will be continued on April 24, 1991, at 
9:30 a.m. in room 535 at the same 
location. 

Study Group 9 deals with matters 
relating primarily to the study of radio 
relay systems. The purpose of the 
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meeting is to continue preparations for 
the upcoming meetings of: 
Task Group 9/1 (Synchronous digital 
hierarchy) 
June 17-28, 1991—Kobe 
Working Party 4-9S (Sharing between 
fixed satellite service and fixed 
services) 
June 18-26, 1991—Kobe 
Working Party 9A (Performance and 
availability objectives, interference 
objectives, effects of propagation, 
terminology) 
June 18-28, 1991—Kobe 
Working Party 9B (Radio-frequency 
channel arrangements, radio system 
characteristics, interconnection and 
maintenance) 
June 18-28, 1991—Kobe 
Working Party 9C (Special applications 
of radio-relay systems) 
June 18-26, 1991—Kobe 
Working Party 9D (Sharing with other 
Services) 
June 18-27, 1991—Kobe 
Members of the general public may 
attend the meeting and join in the - 
discussions subject to instructions of the 
Chairman. Requests for further 
information should be directed to Mr. 
Alex Latker, International Conference 
Staff, Common Carrier Bureau, Federal 
Communication Commission, 
Washington, DC 20554, phone (202) 632- 
3214. : 


Dated: March 22, 1991. 
Warren G. Richards, 
Chairman, U.S. CCIR National Committee. 
[FR Doc. 91-7382 Filed 3-27-91; 8:45 am] 
BILLING CODE 4710-07-M 


[Public Notice 1364] 


Study Group 1 of the U.S. Organization 
for the International Radio 
Consultative Committee (CCIR); 
Meeting 


The Department of State announces 
that Study Group 1 of the U.S. 
Organization for the International Radio 
Consultative Committee (CCIR) will 
hold an open meeting on April 19, 1991, 
at the Herbert C. Hoover Building, 
Conference Room 1617F, 14th & 
Constitution Avenue, NW., Washington, 
DC from 9:30 a.m. to 12:30 p.m. 

Study Group 1, Spectrum Management 
Techniques is concerned with the 
development of principles and 
techniques for effective spectrum 
management, methods for solving 
spectrum sharing problems, techniques 
for spectrum monitoring and general 
spectrum utilization. applications. 

The purpose of this meeting is to 
prepare for the meeting of Study Group 3 
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scheduled for November 25-29, 1991 and 
to identify text which could be 
developed into Recommendations. 

Members of the general public may 
attend the meeting and join in the 
discussions subject to instructions of the 
Chairman. Requests for further 
information should be directed to Dr. 
William F. Utlaut, Institute for 
Telecommunications Sciences, 
Department of Commerce/NTIA, 325 
Broadway, Boulder, Colorado 80303- 
3328, phone (303) 497-3500. 


Dated: March 15, 1991. 
Warren G. Richards, 
Chairman, U.S. CCIR National Committee. 
[FR Doc. 91-7273 Filed 3-27-91; 8:45 am] 
BILLING CODE 4710-07-M 


Office of the Assistant Secretary for 
Diplomatic Security 


[Public Notice 1365] 


Public information Collection 
Requirement Submitted to OMB for 
Review 


AGENCY: Department of State. 
ACTION: The Department of State has 
submitted the following public 
information collection requirement to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. 


SUMMARY: The information collected on 


the Application for Employment as a 
Foreign Service National is used for 
appointments for Foreign Service 
positions abroad. It enables posts to 
screen all applicants, make selections 
for employment, to further the security 
program. in the field, and to provide 
background information on employees 
for reference. 

Type of request—Reinstatement. 

Originating office—Office of Foreign 
Service National Personnel. 

Title of information collection— 
Application for Employment as a 
Foreign Service National. 

Frequency—On occasion. 

Form No.—OF-174. 

Respondents—Foreign nationals 
seeking employment with Foreign 
Service posts. 

Estimated number of respondents— 
5,000. 

Average hours per response—2 hour. 

Total estimated burden hours—2,500. 

Section 3504(h) of Public Law 96-511 
does not apply. 

ADDITIONAL INFORMATION ON 
COMMENTS: Copies.of the proposed 
forms and supporting documents may be 
obtained from Gail J. Cook (202) 647- 
3538. Comments and questions should 


be directed to (OMB) Marshall Mills 
(202) 395-7340. 

Dated: March 18, 1991. 
Sheldon J. Krys, 
Assistant Secretary for Diplomatic Security. 
[FR Doc. 91-7345 Filed 3-27-91; 8:45 am] 
BILLING CODE 4710-22-M 


DEPARTMENT OF THE TREASURY 
U.S. Customs Service 
{T.D. 91-27] 


Extension of Analyses for Which E.W. 
Sayboit & Co., Inc., a Customs 
Accredited Commercial Laboratory, 
Has Been Accredited To Perform 


AGENCY: U.S. Customs Service, 
Department of the Treasury. 


ACTION: Notice of additional analyses 
for which E.W. Saybolt & Co., Inc., a 
Customs accredited commercial 
laboratory, has been accredited to 
perform. 


SUMMARY: E.W. Saybolt & Co., Inc., of 


Kenilworth, New Jersey, a Customs 
accredited commercial laboratory under 
§ 151.13 of the Customs Regulations (19 
CFR 151.13), has been given an 
extension of their commercial 
laboratory accreditation in certain 
laboratories to include the following 
analyses: Reid Vapor Pressure, Saybolt 
Universal Viscosity, percent by weight 
sulfur of petroleum products, percent by 
weight lead in gasoline and sediment by 
extraction. 


SUPPLEMENTARY INFORMATION: Part 151 
of the Customs Regulations provides for 
the acceptance at Customs Districts of 
laboratory analyses for certain products 
from Customs accredited commercial 
laboratories. E.W. Saybolt & Co., Inc., 
which holds Customs accreditation in 
certain laboratory analyses, has applied 
to Customs to extend its accreditation to 
the performance of additional analyses 
in some of its laboratories. Review of 
E.W. Saybolt & Co., Inc, qualifications 
shows that the extension is warranted 
and, accordingly, has been granted. The 
extension, however, is limited to the 
analytical capabilities of each site. 


EFFECTIVE DATE: March 18, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Ira S. Reese, Special Assistant for 
Commercial and Tariff Affairs, Office of 
Laboratories and Scientific Services, . 
U.S..Customs Service, 1301 Constitution 
Ave. NW., Washington, DC 20229 (202- 
566-2446). 


Dated: March 22, 1991. 
).E. Harrell, 
Acting Director, Office of Laboratories and 
Scientific Services. 
[FR Doc. 91-7341 Filed 3-27-91; 8:45 am] 
BILLING CODE 4820-02-M 


Departmental Offices 


Privacy Act of 1974: Publication of an 
Existing System of Records 


AGENCY: Departmental Offices, 
Treasury. 

ACTION: Notice of an existing system of 
records. 


SUMMARY: Pursuant to the requirements 
of the Privacy Act of 1974, the 
Departmental Offices gives notice of an 
existing system of records entitled the 
Executive Information System (EIS)— 
Treasury/DO .205. The EIS was 
established to provide to all 
Departmental Offices employees and 
selected employees in the other twelve 
Treasury bureaus and certain 
Government departments: (1) An 
electronic mail, word processing and 
calendar function to facilitate the 
exchange of information; and (2) 
summarized economic information. The 
electronic mail function is in widespread 
use in the Departmental Offices 
permitting the timely exchange of 
information between employees. Up-to- 
date summarized economic information 
on leading economic indicators is 
provided via the EIS to all system 
subscribers. 


DATES: Comments must be received no 
later than April 29, 1991. 

ADDRESSES: Comments should be sent 
to the Computer Operations Branch, 
Automated Systems Division, 
Departmental Offices, room B-91, 15th 
and Pennsylvania Avenue, NW, 
Washington, DC 20220, Attention: Chief, 
Computer Operations Branch. 

FOR FURTHER INFORMATION CONTACT: 
Theodora Kunec, Branch Chief, 
Computer Operations Branch, (202) 566- 
7913, Departmental Offices, Automated 
Systems Division, room B-91, 15th & 
Pennsylvania Avenue, NW, Washington, 
DC 20220. 

SUPPLEMENTARY INFORMATION: EIS was 
established to provide Departmental 
Offices staff with the capability to 
communicate via electronic mail and 
view the most recent domestic and 
international-‘economic information. In 
addition, the system provides a variety 
of other office automation services 
including word processing, calendar 
management, and desk management to 
over thirteen hundred individual 
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Departmental Offices employees who 
have EIS accounts. 


Executive Information System (EIS)}— 
Treasury/DO. 


SYSTEM LOCATION: 

Office of Administration, Automated 
Systems Division, Computer Operations 
Branch, 15th & Pennsylvania Avenue, 
NW., Washington, DC 20220. 
Components of this records system 
consist of the following Treasury 
Department constituent units and other 
government agencies: Departmental 
Offices, Internal Revenue Service, U.S. 
Customs Service, Financial Management 
Service, U.S. Mint, Bureau of Engraving 
and Printing, Savings Bonds Division, 
Office of Thrift Supervision, Comptroller 
of the Currency, Bureau of the Debt, 
Bureau of Alcohol, Tobacco and 
Firearms, U.S. Secret Service, and the 
Federal Law Enforcement Training 
Center; the U.S. Department of 
Commerce, Executive Office of the 
President, Office of Management and 
Budget, Counsel of Economic Advisors, 
and the Federal Reserve Board in 
‘Washington, DC. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Employees having individual accounts 
and records in the EIS. 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Names, titles, office addresses, and 
office phone numbers of all EIS 
subscribers. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 


5 U.S.C. 301. 
PURPOSE(S): 

The primary purpose of the system is 
to provide a facility for the electronic 
exchange of information between 
employees in the Departmental Offices. 
All system subscribers have access to 
the following: (1) Electronic mail 
messages to other EIS users; (2) Word 
processing documents; (3) Calendars 
and time management; (4) Desk 
management functions; (5) Economic 
information in the form of current 
domestic and international economic 
indicators conveyed in tabular, text and 
graphic formats. 


Disclosures are not made outside of 
the Departmental Offices, bureaus of the 
U.S. Department of the Treasury, and 
the other Government departments that 
are system subscribers. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 


Magnetic media. 


RETRIEVABILITY: 
By name of system subscriber. 


SAFEGUARDS: 


Access is limited by a computer sign- 
on procedure which includes access 
identification and a password protection 
as well as individual file protection 
features. Security features of the system 
include: automatic expiration of all 
passwords and security log records of 
unsuccessful attempts to log-on or to 
access other users’ files. 


RETENTION AND DISPOSAL: 


The records are retained for the 
duration of a subscriber account and 
stored for thirty days on magnetic media 
after the account is deleted. 


SYSTEM MANAGER(S) AND ADDRESS: 

Chief, Computer Operations Branch, 
Automated Systems Division, room B- 
91, 15th & Pennsylvania Avenue, NW., 
Washington, DC 20220. 


NOTIFICATION PROCEDURES: 

Individuals seeking access to any 
record contained in the system of 
records, or seeking to contest its 
content, may inquire in accordance with 
instructions appearing at 31 CFR part 1, 
subpart C, appendix A. Inquiries should 
be addressed to Assistant Director, 
Disclosure Services, Departmental 
Offices, room 1054-MT, 15th & 
Pennsylvania Avenue, NW., 
Washington, DC 20220. 


RECORD ACCESS PROCEDURES: 

Inquiries should be addressed to the 
Assistant Director, Disclosure Services, 
Departmental Offices, room 1054—MT, 
15th & Pennsylvania Avenue, NW., 
Washington,, DC 20220. 


CONTESTING RECORD PROCEDURES: 
See notification procedures above. 
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RECORD SOURCE CATEGORIES: 


Individual Executive Information. 
System subscriber. 


SYSTEM EXEMPTED FROM CERTAIN PROVISIONS 
OF THE ACT: 


None. 


Dated: March 20, 1991. 
Linda M. Combs, 
Assistant Secretary of the Treasury 
(Management). 
[FR Doc. 91-7350 Filed 3-27-91; 8:45 am} 
BILLING CODE 4810-25 


Fiscal Service 
[Dept. Circ. 570, 1990 Rev., Supp. No. 10] 


Surety Companies Acceptable on 
Federal Bonds Preferred National 
insurance Company 


A Certificate of Authority as an 
acceptable surety on Federal bonds is 
hereby issued to the following Company 
under title 31, sections 9304 to 9308, of 
the United States Code. Federal bond- 
approving officers should annotate their 
reference copies of the Treasury 
Circular 570, 1990 Revision, on page 
27361 to reflect this addition: 

Preferred National Insurance 
Company. Business Address: 210 
University Drive, suite 900, Coral 
Springs, FL 33071. Underwriting 
Limitation /b/: $518,000. Surety 
Licenses /c/: FL. Incorporated In: 
Florida. 

Certificates of Authority expire on 
June 30 each year, unless revoked prior 
to that date. The Certificates are subject 
to subsequent annual renewal as long as 
the companies remain qualified (31 CFR, 
part 223). A list of qualified companies 
is published annually as of July 1 in 
Treasury Department Circular 570, with 
details as to underwriting limitations, 
areas in which licensed to transact 
surety business and other information. 

Copies of the Circular may be 
obtained from the Surety Bond Branch, 
Funds Management Division, 
Department of the Treasury, 
Washington, DC 20227, telephone (FTS/ 
202) 287-3921. 

Dated: March 22, 1991. 

Charles F. Schwan, III, 

Director, Funds Management Division. 
[FR Doc. 91-7290 Filed 3-27-91; 8:45 am] 
BILLING CODE 4810-35-M 





unshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


FEDERAL MARITIME COMMISSION 
TIME AND DATE: 10:00 a.m., April 3, 1991. 
PLACE: Hearing Room One, 1100 L 
Street, NW., Washington, DC 20573- 
0001. 
STATUS: Part of the meeting will be open 
to the public. The rest of the meeting 
will be closed to the public. 
MATTER(S) TO BE CONSIDERED: 
Portion Open to the Public: 

1. Docket No. 90-25—Publication and Filing 
of Payments Made by Common Carriers to 
Foreign Freight Fowarders and Ocean Freight 


Brokers in Tariffs and Service Contracts— 
Consideration of Comments. 


Portion Closed to the Public: 
1. Petition No. P5-90—Petition of Total 
Ocean Marine Services, Inc. for Relief From 


Conditions Unfavorable to Shipping in the 
United States/Venezuela Trade. 


CONTACT PERSON FOR MORE 
INFORMATION: Joseph C. Polking, 
Secretary, (202) 523-5725. 

Joseph C. Polking, 

Secretary. . 

[FR Doc. 91-7440 Filed 3-26-91; 11:40 am] 
BILLING CODE 6730-01-M 


NATIONAL CREDIT UNION 

ADMINISTRATION 

TIME AND DATE: 3:30 p.m., Thursday, 

April 4, 1991. 

PLACE: Radisson Hotel South and Plaza 

Tower, 7800 Normandale Boulevard, 

Minneapolis, Minnesota 55439-3145, 

(612) 835-7800. 

STATUS: Open. 

BOARD BRIEFINGS: 

1. Central Liquidity Facility Report and 
Report on CLF Lending Rate. 


2. Insurance Fund Report. 
3. Legislative Update. 


MATTERS TO BE CONSIDERED: 


1. Approval of Minutes of Previous Open 
Meeting. 

2. Final Amendment: Sections 701.22 and 
701.23, NCUA’s Rules and Regulations, 
Loan Participation and Purchase, Sale 
and Pledge of Eligible Assets. 

3. Proposed Amendment: Section 701.21(h), 
NCUA’s Rules and Regulations, Member 
Business Loans. 


FOR MORE INFORMATION CONTACT: 
Becky Baker, Secretary of the Board, 
Telephone (202) 682-9600.. 


Becky Baker, 

Secretary of the Board. 

[FR Doc. 91-7471 Filed 3-26-91; 12:22 pm] 
BILLING CODE 7535-01-M 


SECURITIES AND EXCHANGE COMMISSION 
Agency Meetings 

Notice is hereby given, pursuant to the 
provisions of the Government in the 
Sunshine Act, Pub. L. 94-409, that the 
Securities and Exchange Commission 
will hold the following meetings during 
the week of April 1, 1991. 

A closed meeting will be held on 
Tuesday, April 2, 1991, at 1:00 p.m. An 
open meeting will be held on 
Wednesday, April 3, 1991, at 10:00 a.m., 
in Room 1C30. 

The Commissioners, Counsel to the 
Commissioners, the Secretary to the 
Commission, and recording secretaries 
will attend the closed meeting. Certain 
staff members who have an interest in 
the matters may also be present. 

The General Counsel of the 
Commission, or his designee, has 
certified that, in his opinion, one or more 
of the exemptions set forth in 5 U.S.C. 
552b(c)(4),. (8), (9)(A) and (10) and 17 
CFR 200.402(a)(4), {8}, (9){i) and (10), 
permit consideration of the scheduled 
matters at a closed meeting. 

Commissioner Fleischman, as duty 
officer, voted to consider the items listed 
for the closed meeting in a closed 
session. 

The subject matter of the closed 
meeting scheduled for Tuesday, April 2, 
1991, at 1:00 p.m., will be: 
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Institution of injunctive actions. 

Institution of administrative proceedings of 
an enforcement nature. 

Formal order of investigation. 

Settlement of injunctive action. 

Settlement of administrative proceeding of 
an enforcement nature. 

Opinion. 

The subject matter of the open 
meeting scheduled for Wednesday, 
April 3, 1991, at 10:00 a.m., will be: 


1. Consideration of whether to propose for 
public comment, rules implementing sections 
of the Penny Stock Reform Act of 1990. The 
proposed rules will define the term “penny 
stock” under the Act; provide certain 
transactional exemptions from the proposed 
rules; require broker-dealer distribution of a 
risk disclosure document; require the 
disclosure of bid and offer quotations; require 
the disclosure of broker-dealer and 
associated person compensation; require 
monthly account statements; and require the 
disclosure of sole market maker status. For 
further information, please contact Robert 
L.D. Colby at (202) 272-2844. 

2. Consideration of whether to adopt 
amendments to Rule 15c2-11 under the 
Securities Exchange Act of 1934. The 
amendments relate, among other things, to 
the rule’s information gathering and review 
requirement and are intended to clarify and 
enhance the degree of scrutiny a broker- 
dealer must give to the specified information. 

Also, the Commission will consider 
whether to propose further amendments to 
Rule 15c2-11. The proposed amendments, 
among other things, would substantially 
narrow the scope of the “piggyback 
exception” and would encourage the creation 
of one or more central information 
repositories. For information, please contact 
Jodie J. Kelley at (202) 272-2848. 

At times, changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contaci: Daniel 
Hirsch at (202) 272-2100. 

Jonathan G. Katz, 

Secretary. 

March 26, 1991. 

[FR Doc. 91-7528 Filed 3-26-91; 3:56 pm] 
BILLING CODE 8010-01-M 
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RAILROAD RETIREMENT BOARD 
20 CFR Parts 208, 220, 230, and 260 
RIN 3220-AA01 


Determining Disability 


AGENCY: Railroad Retirement Board. 
ACTION: Final rule. 


SUMMARY: The Railroad Retirement 


Board (Board) hereby amends its 
regulations covering determinations of 
disability as provided for in the Railroad 
Retirement Act of 1974 (Act). This part 
will replace part 208 and §§ 230.3 and 
230.4 of chapter II, and amend § 260.1 of 
chapter II. The Board's present 
regulations concerning disability 
determinations were promulgated under 
the Railroad Retirement Act of 1937, and 
no longer adequately describe the 
process by which the Board makes 
disability determinations as provided 
for in the Act. Consequently, these 
regulations have been totally revised. 
EFFECTIVE DATE: March 28, 1991. 
ADDRESSES: Secretary to the Board, 
Railroad Retirement Board, 844 Rush 
Street, Chicago, Illinois 60611. 

FOR FURTHER INFORMATION CONTACT: 
Grace Koester, Director of Hearings and 
Appeals, Railroad Retirement Board, 844 
Rush Street, Chicago, Illinois 60611, 
telephone 312-751-4790 (FTS 386-4790). 
SUPPLEMENTARY INFORMATION: These 
regulations provide rules for the three 
types of disability decisions made by 
the Board; namely, occupational 
disability, disability for any regular 
employment and disability as defined in 
the Social Security Act. In general, the 
regulations provide for a sequential 
method of evaluating disability which 
initially takes into consideration all 
medical evidence and then proceeds to 
consider such vocational factors as age, 
education and work experience. In this 
regard many of the regulations parallel 
the regulations of the Social Security 
Administration found in subpart P, part 
404. of title 20 (Determining Disability 
and Blindness). This is because courts 
have held that “regular employment” as 
that term is used in the Act has the same 
meaning as the term “substantial gainful 
activity” as that term is used in the 
Social Security Act. See, for example, 
Peppers v. Railroad Retirement Board, 
728 F. 2d 404 (7th Cir., 1984). The 
regulations also include requirements 
for obtaining consultative examinations 
and provide for trial work periods 
during which disabled individuals may 
attempt to work without jeopardizing 
loss of any disability benefits. Finally, 
the regulations provide a procedure 
which must be followed before 


disability benefits may be terminated. 
Part 220 is divided into 15 subparts, A 
through O. 

Subpart A, General (§§ 220.1 through 
220.3), is introductory in nature and sets 
forth the three types of disability 
decisions, described above, made by the 
Board. 

Subpart B, General Definition of 
Terms used in This Part (§ 220.5), 
defines certain terms used throughout 
part 220. 

Subpart C, Disability Under the 
Railroad Retirement Act for Work in 
Regular Occupation (§§ 220.10 through 
220.21), sets forth the requirements 
which an employee must meet to receive 
a disability annuity because of his or her 
inability to work in his or her regular 
occupation. Section 220.10 provides that 
in order to receive this annuity an 
employee must be unable to engage in 
his or her regular occupation (defined in 
§ 220.11) because of a permanent 
physical or mental condition. Section 
220.13 describes the process by which 
the Board evaluates claims for this type 
of disability annuity. Generally 
speaking, if an employer does not allow 
an employee to continue working for 
medical reasons he or she will be found 
disabled for his or her occupation. 
However, the Board may find the 
employee disabled or not disabled 
regardless of the employer's findings by 
evaluating his or her impairments 
es the requirements of his or her 
job. 

Subpart D, Disability Under the 
Railroad Retirement Act for Any 
Regular Employment (§§ 220.25 through 
220.30), sets forth the requirements 
which an employee, child, widow(er) 
must meet in order to receive an annuity 
because he or she is disable for any 
regular employment. Section 220.26 
provides that in order to receive such an 
annuity the claimant must show that he 
or she is unable to engage in any 
substantial gainful activity because of a 
permanent physical or mental condition. 

Subpart E. Disability Determination 
Governed by the Regulations of the 
Social Security Administration 
($§ 220.35 through 220.39), describes 
when the Board has authority to 
determine when someone is disabled as 
that term is defined in the Social 
Security Act. Such determinations are 
made by the Board where they may 
increase an individual's annuity under 
the Act or provide for Medicare 
coverage prior to age 65. In addition, in 
order to pay a disability annuity to a 
surviving divorced spouse or remarried 
widow(er), he or she must be found 
disabled under the Social Security Act 
(§ 220.39}. This subpart emphasizes that 
in making the determinations described 
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therein the Board follows subpart P, part 
404, of title 20 of the Code of Federal 
Regulations and not the regulations in 
this part. 

Subpart F, Evidence of Disability 
($§ 220.45 through 220.48), describes 
what type of evidence the Board 
considers in making disability 
determinations. 

Subpart G, Consultative Examinations 
($$ 220.50 through 220.64), describes the 
process the Board follows for developing 
medical evidence in a disability claim. 
The regulations make clear that the 
Board will request and make every 
reasonable effort to obtain medical 
evidence from the claimant's treating 
sources. The regulations also describe 
when the Board will require a claimant 
to take a medical examination at the 
Board’s expense in order to assist the 
Board in making the disability 
determination. 

Subpart H, Evaluation of Disability 
($§ 220.100 through 220.105), describes 
the process which the Board proposes to 
use in determining whether one is 
unable to engage in anyregular 
employment because of a disability. In 
general, the process parallels that as 
provided for in the Social Security 
Administration Regulations: Subpart P 
of part 404 of title 20. Under this process 
if a claimant's impairments are not 
severe enough to merit a rating of 
disability on the medical evidence 
alone, the Board will look to see if the 
claimant can do his or her past relevant 
work. If he or she cannot, then the Board 
will determine whether the individual 
can do any other work. Section 220.101 
also describes the additional 
considerations the Board will use when 
evaluating any mental impairment(s) a 
claimant may have. 

Subpart I, Medical Considerations 
($§ 220.110 through 220.115); describes a 
listing of medical impairments which are 
found at Appendix 1 of the regulations. 
If a claimant has an impairment which, 
based upon medical findings, is identical 
or medically equivalent to one listed in 
appendix 1, he or she is considered to be 
unable to engage in any regular 
employment unless he or she is actually 
working. Section 220.113 describes 
medical findings as consisting of 
symptoms, signs and laboratory 
findings. Section 220.114 provides that 
an individual will not be found to be 
disabled based upon his or her own 
description of his or her symptoms 
unless medical signs or laboratory 
findings show an impairment that could 
reasonably be expected to produce 
those symptoms. Section 220.115 
describes when the Board will deny an 
application for a disability annuity or 
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stop paying a disability annuity because 
the claimant fails to follow prescribed 
treatment. 

Subpart J, Residual Functional 
Capacity (§§ 220.120 through 220.121), 
describes how the Board determines 
what an individual can do despite 
limitations because of physical or 
mental impairments. When an 
individual cannot be found disabled, 
either occupationally or for any regular 
employment, based upon medical 
consideration alone, the residual 
functional capacity determination is a 
threshold step in determining what, if 
any, other type of work the claimant can 
do. This determination will include a 
consideration of what the claimant's 
treating physicians have stated the 
claimant can do. 

Subpart K, Vocational Considerations 
($§ 220.125 through 220.134), applies 
only to claimants who claim they are 
disabled for any regular employment. 
When the Board cannot decide whether 
such a claimant is disabled based upon 
medical evidence alone, it then makes a 
residual functional capacity 
determination as provided in Subpart J. 
If based upon this determination it is 
found that a claimant cannot do work 
similar to that which he has done in the 
past, then the Board applies the 
vocational considerations in this 
subpart to determine whether an 
individual can do any other type of work 
which exists in the national economy. 
Section 220.129 describes the effect of 
an individual’s educational background 
on this type of disability determination. 
Section 220.130 describes the impact of 
an individual's past work experience 
upon this type of disability 
determination. Section 220.131 defines 
work which exists in the national 
economy and how the Board determines 
the existence of such work. Section 
220.133 describes how in evaluating an 
individual’s past work it is categorized 
as unskilled, semi-skilled or skilled with 
or without skills transferable. Section 
220.134 describes the listing of medical- 
vocational guidelines found in appendix 
2 of this part. These rules set forth 
combinations of residual functional 
capacity, described in terms of physical 
exertion (§ 220.132), age, education and 
previous work experience. After each 
combination there is an indicated 
decision of disabled or not disabled. 

- Thus, for example, rule 201.01 provides 
that an individual who has the residual 
functional capacity to do sedentary © 
work (§ 220.132(a)) who is of advanced 
age (§ 220.128(d)), and whose previous 
work experience is unskilled 

(§ 220.133(b)) is found disabled. 
However, if the. same individual has 


transferable skills ($ 220.133(e)) he or 
she would be found not disabled under 
rule 201.03. These rules only apply if all 
the findings of fact about the claimant's 
vocational factors and the residual 
functional capacity meet the profile set 
forth in the rule. If the rule applies, the 
decision as to whether one is disabled 
or not is governed by the rule (§ 220.134 
(c)). 

Subpart L, Substantial Gainful 
Activity ($§ 220.140 through 220.145), 
defines substantial gainful activity. 
Under § 220.141, substantial gainful 
activity is work which involves 
significant physical or mental activity 
and which an individual does for pay or 
profit. As noted in subpart D, an 
individual must be found unable to do 
substantial gainful activity in order to 
receive an annuity based upon his or her 
inability to engage in any regular 
employment. Section 220.143 describes 
how the amount of an individual's 
earnings may create a presumption as to 
whether or not such person is engaging 
in substantial gainful activity. Section 
220.144 describes how the Board 
evaluates a self-employed individual to 
determine whether he or she is engaging 
in substantial gainful activity. Section 
220.145 describes how the Board takes 
into consideration impairment-related 
work expenses, such as wheel chairs, 
prosthetic devices, braille typewriters, 
in determining an individual’s earnings 
when applying § 220.143. 

Subpart M, Disability Annuity 
Earnings Restrictions (§§ 220.160 
through 220.164), describes the effect of 
earnings upon an employee receiving a 
disability annuity, whether occupational 
or due to inability to engage in any 
regular employment. An employee 
annuity is suspended in any month in 
which the employee earns $400 or more 
in employment or self-employment 
(§ 220.161(b)). However, if the 
employee's earnings are less than $5000 
a year all annuities withheld are paid 
back at the end of the year. The 
earnings limitations in this subpart are 
not to be confused with the earnings 
tests found § 220.143 of subpart L. As 
noted earlier, these tests are used to 
determine whether an individual is 
engaged in substantial gainful activity. 
Suffering a deduction in one’s annuity 
under this subpart because of earnings 


of more than $5000 a year does not 


necessarily mean the employee is 
engaging in substantial gainful activity. 
Section 220.162 explains the reporting 
requirements with regard to earnings 
that disability annuitants: must follow, 
and § 220.163 explains the penalties for 
failure to report earnings. 
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Subpart N, Trial Work Period and 
Reentitlement Period for Annuitants 
Disabled for Any Regular Employment 
($$ 220.170 through 220.171), describes 
the trial work period for annuitants who 
are unable to engage in any regular 
employment. This is a period of 9 
months in which the individual may 
work and the Board will not consider 
that work as showing that the 
annuitant’s disability has ended. Section 
220.171 describes the reentitlement 
period which follows the trial work 
period. During this period, an individual 
may have his or her annuity terminated 
because he or she engages in substantial 
gainful activity; but should substantial 
gainful activity cease, he or she may 
begin to receive the disability annuity 
again without a new application or a 
new determination of disability. 

Subpart O, Continuing or Stopping 
Disability Due to Substantial Gainful 
Activity or Medical Improvement 
($§ 220.175 through 220.187), describes 
the process under which the Board 
would determine whether an individual 
continues to be disabled for purposes of 
receiving an annuity based upon his or 
her inability to engage in regular 
employment. Generally, unless the 
annuitant has demonstrated his or her 
ability to engage in substantial gainful 
activity, for example, by the amount of 
his or her earnings (Subpart L), in order 
to terminate an annuity the Board must 
determine if there has been any medical 
improvement in.the annuitant’s 
impairment and, if so, whether this 
medical improvement is related to the 
annuitant's ability to work (§ 220.178). If 
the Board finds that there is no medical 
improvement, then it must determine 
whether one of the exceptions to the 
medical improvement rule exists. These 
exceptions are found in § 220.179. If 
medical improvement related to ability 
to work has not occurred and no 
exception applies, the disability annuity 
will continue. However, even where 
medical improvement related to ability 
to work has occurred or an exception to 
medical improvement applies, the Board 
must also show that the annuitant is 
currently able to engage in any 
substantial gainful activity before it can 
terminate the annuity (§ 220.180). 
Section 220.183 provides that no 
disability annuity will be terminated 
without advanced written notice to the 
annuitant and without an opportunity 
being provided to the annuitant to show 
that he or she is still disabled. 

The Board published this rule as a 
proposed rule on August 4, 1989, (54 FR 
32164), and invited comments on or 
before October 3, 1989. No comments 
were received; however, the final rule 





differs from the proposed rule in some 
minor respects. 

As indicated in the preamble of the 
proposed rule, the Board will perform 
continuing disability review at the same 
intervals as required in regulations of 
the Social Security Administration. 
These procedures are set forth in 
§§ 220.185-220.187. Section 220.39 was 
revised slightly to make it clearer that 
disability determinations for surviving 
divorced spouses and remarried 
widow(er)s are governed by regulations 
under the Social Security Act. The 
earnings guidelines for determining 
whether an individual is engaging in 
substantial gainful activity have been 
adjusted upwards for years after 1989 
(§ 220.143(b)). Likewise, the earnings 
and time limits for determining whether 
an individual is performing “services” in 
a trial work period have been liberalized 
for years after 1989 (§ 220.170). 

The Board has determined that this is 
not a major rule under Executive Order 
No. 12291; therefore, no regulatory 
impact analysis is required. The 
information collection requirements 
contained in this rule have been 
approved by the Office of Management 
and Budget under the Paperwork 
Reduction Act. The public reporting 
burden for the collection of information 
at 20 CFR 220.36(b)(6) (OMB No. 3220- 
0002), 220.45 (OMB No. 3220-0002, 3220- 
0030, 3220-0106, 3220-0141), 220.46 (OMB 
No. 3220-0038), and 220.50 (OMB No. 
3220-0124) is estimated to average 28, 
28, 22, 10, 30, 24 and 60 minutes per 
response respectively, including the time 
for reviewing the completed form. 

A distribution table is provided to 
show the disposition of the old part 208 
and portions of part 230. 


DISTRIBUTION TABLE 


DISTRIBUTION TABLE—Continued. 


List of Subjects 

20 CFR Parts 208 and 220 
Disability benefits. 

20 CFR Parts 230 and 260 
Railroad employees. 


For the reasons set out in the 
preamble, chapter 11 of title 20 of the 
Code of Federal Regulations is amended 
as follows: 

1. Part 220, Determining Disability, is 
added to read as follows: 


PART 220—DETERMINING DISABILITY 


Subpart A—General 


Sec. 

220.1 Introduction of part. 

220.2 The basis for the Board's disability 
decisions. 

220.3 Determinations by other organizations 
and agencies. 


Subpart B—General Definitions of Terms 
Used in This Part 


220.5 Definitions as used in this part. 


Subpart C—Disability Under the Railroad 

Retirement Act for Work in the Regular 

Occupation 

220.10 Disability for work in the regular 
occupation. 

220.11 Regular occupation, defined: 

220.12: - Permanent physical or mental 
impairment, defined. 
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220.13 Establishment of permanent 
disability for work in the =r 
occupation. 

220.14 Evidence considered. 

220.15 Effects of work on occupational 
disability. 

220.16 . Responsibility to notify the Board of 
events which affect disability. 

220.17 Recovery from disability for work in 
the regular occupation. 

220.18. The reentitlement period. 

220.19 Payment of the disability annuity 
during the trial work period and the 
reentitlement period. 

220.20 Notice that an annuitant is no longer 
disabled. 

220.21 Initial evaluation of a previous 
occupational disability. 


Subpart D—Disability Under the Railroad 

Retirement Act for Any Regular 

Employment 

220.25 General. 

220.26 Disability for any regular 
employment, defined. 

220.27 What is needed to show an 
impairment. 

220.28 How long the impairment must last. 

220.29 Work that is considered substantial 
gainful activity. 

220.30 Special period required for eligibility 
of widow(er)s. 


Subpart E—Disability Determinations 
Governed by the Regulations of the Social 
Security Administration 


220.35 Introduction. 

220.36 Period of disability. 

220.37 .When a child's disability 
determination is governed by the 
regulations of the Social Security 
Administration. p 

220.38 When a widow(er)’s disability 
determination is governed by the 
regulations of the Social Security 
Administration. 

220.39 Disability determination for a 
surviving divorced spouse or remarried 
widow/(er). 


Subpart F—Evidence of Disability 

220.45 Providing evidence of disability. 

220.46 - Medical evidence. 

220.47 Purchase of existing medical 
evidence. 

220.48 If the claimant fails to submit 
medical or other evidence. 


Subpart G—Consultative Examinations 


220.50 Consultative examinations at the 
Board's expense. 

220.51 Notice of the examination. 

220.52 Failure to appear at a consultative 
examination. 

220.53 When the Board will purchase a 
consultative examination and how it will 
be used. 

220.54 When the Board will not purchase a 
consultative examination. 

220.55. Purchase of consultative 
examinations at the reconsideration 
level. 

220.56 Securing medical evidence at the 
hearings officer hearing level. 

220.57 Types of purchased-examinations 
.and selection of sources... .. 
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220.58 Objections to the designated 
physician or psychologist. 

220.59 Requesting examination by a specific 
physician, psychologist or institution— 
hearings officer hearing level. 

220.60 Diagnostic surgical procedures. 

220.61 Informing the examining physician or 
psychologist of examination scheduling, 
report content and signature 
requirements. 

220.62 Reviewing reports of consultative 
examinations. 

220.63 Conflict of interest. 


220.64 Program integrity. 
Subpart H—Evaluation of Disability 


220.100 Evaluation of disability for any 
regular employment. 

220.101 Evaluation of mental impairments. 

220.102 Non-severe impairment(s), defined. 

220.103 Two or more unrelated 
impairments—initial claims. 

220.104 Multiple impairments. 

220.105 Initial evaluation of a previous 
disability. 

Subpart |—Medical Considerations 

220.110 _ Listing of impairments in appendix 1 
of this part. 

220.111 Medical equivalence. 

220.112 Conclusions by physicians 
concerning the claimant's disability. 

220.113 Symptoms, signs, and laboratory 
findings. 

220.114 Evaluation of symptoms, including 
pain. 


220.115 Need to follow prescribed 
treatment. 


Subpart J—Residual Functional Capacity 

220.120 Residual functional capacity, 
defined. 

220.121 Responsibility for assessing and 
determining residual functional capacity. 


Subpart K—Vocational Considerations 

220.125 When vocational background is 
considered. 

220.126 Relationship of ability to do work 
and residual functional capacity. 

220.127 When the only work experience is 
arduous unskilled physical labor. 

220.128 Age as a vocational factor. 

220.129 Education as a vocational factor. 

220.130 Work experience as a vocational 
factor. 

220.131 Work which exists in the national 
economy. 

220.132 Physical exertion requirements. 

220.133 Skill requirements. 

220.134 Medical Vocational Guidelines in 
Appendix 2 of this Part. 


Subpart L—Substantial Gainful Activity 


220.140 General. 

220.141 . Substantial gainful activity, defined. 

220.142 General information about work 
activity. 

220.143 Evaluation guides for an employed 
claimant. . 

220.144 - Evaluation guides for a self- 
employed claimant. 

220.145 Impairment-related work expenses. 


Subpart M—Disability Annuity Earnings 
Restrictions 


220.160 How work for a railroad employer 
affects a disability annuity. 

220.161 How work affects an employee 
disability annuity. 

220.162 Earnings report. 

220.163 Employee penalty deductions. 

220.164 Employee end-of-year adjustment. 


Subpart N—Trial Work Period and 
Reentitiement Period for Annuitants 
Disabled for Any Regular Employment 
220.170 The trial work period. 

220.171 The reentitlement period. 


Subpart O—Continuing or Stopping 
Disability Due to Substantial Gainful 
Activity or Medical improvement 


220.175 Responsibility to notify the Board of 
events which affect disability. 

220.176 When disability continues or ends. 

220.177 Terms and definitions. 

220.178 Determining medical improvement 
and its relationship to the annuitant’s 
ability to do work. 

220.179 Exceptions to medical improvement. 

220.180 Determining continuation or 
cessation of disability. 

220.181 The month in which the Board will 
find that the annuitant is no longer 
disabled. 

220.182 Before a disability annuity is 
stopped. 

220.183 Notice that the annuitant is not 
disabled. 

220.184 If the annuitant becomes disabled 
by another impairment(s). 

220.185 The Board may conduct a review to 
find out whether the annuitant continues 
to be disabled. 

220.186 When and how often the Board will 
conduct a continuing disability review. 

220.187 If the annuitant’s medical recovery 
was expected and the annuitant returned 
to work. 


Appendix 1—Listing of Impairments 


Appendix 2—Medical-Vocational 
Guidelines 


Authority: 45 U.S.C, 231a; 45 U.S.C. 231f. 
PART 220—DETERMINING DISABILITY 


Subpart A—General 


§ 220.1 Introduction of part. 


(a) This part explains how disability 
determinations are made by the 
Railroad Retirement Board. In some 
determinations of disability entitlement, 
as described below, the Board makes 
the decision of disability under the 
Railroad Retirement Act based on the 
regulations set out in this part. However, 
in certain other determinations of 
disability entitlement (as also described 
below} the Board has the authority to 


. decide whether the claimant.is disabled 


as that term is defined in the Social 
Security Act and the regulations of the 
Social Security Administration. 
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(b) In order for a claimant to become 
entitled to a railroad retirement annuity 
based on disability for his or her regular 
railroad occupation, or to become 
entitled to a railroad retirement annuity 
based on disability for any regular 
employment as an employee, widow(er), 
or child, he or she must be disabled as 
those terms are defined in the Railroad 
Retirement Act. In order for a claimant 
to become entitled to a period of 
disability, to early Medicare coverage 
based on disability, to benefits under 
the social security overall minimum, or 
to a disability annuity as a surviving 
divorced spouse or remarried 
widow(er), the claimant must be found 
disabled as that term is defined in the 
Social Security Act. 


§ 220.2 The basis for the Board’s disability 
decision. 


(a) The Board makes disability 
decisions for claims of disability under 
the Railroad Retirement Act. These 
decisions are based either on the rules 
contained in the Board's regulations in 
this part or the rules contained in the 


. regulations of the Social Security 


Administration, whichever is 
controlling. 

(b) A disability decision is made only 
if the claimant meets other basic 
eligibility requirements for the specific 
disability benefit for which he or she is 
applying. For example, a claimant for an 
occupational disability annuity must 
first meet the eligibility requirements for 
that annuity, as explained in part 216 of 
this chapter, in order for the Board to 
make a disability decision. 


$220.3 Determinations by other 
organizations and agencies. 

Determinations of the Social Security 
Administration or any other 
governmental or non-governmental 
agency about whether or not a claimant 
is disabled under the laws, regulations 
or standards administered by that 
agency shall be considered by the Board 
but are not binding on the Board. 


Subpart B—General Definitions of 
Terms Used in This part 


§ 220.5 Definitions as used in this part. 


Act means the Railroad Retirement 
Act of 1974. 

Application refers only to a form 
described in part 217 of this chapter. 

Board means the Railroad Retirement 
Board... 

Claimant means the person for whom 
an application for an annuity, period of 
disability or Medicare coverage is filed. 

Eligible means that a person would 
meet all the requirements for payment of 
an annuity but has not yet applied. 
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nee is defined in part 203 of this 
title. 

Entitled means that a person has 
applied and has proven his or her right 
to have the annuity, period of disability, 
or Medicare coverage begin. 

Medical source refers to both a 
treating source and a source of record. 

Review physician means a medical 
doctor either employed by or under 
contract to the Board who upon request 
reviews medical evidence and provides 
medical advice. 

Social security overall minimum 
refers to the provision of the Railroad 
Retirement Act which guarantees that 
the total monthly annuities payable to 
an employee and his or her family will 
not be less than the total monthly 
amount which would be payable under 
the Social Security Act if the employee's 
railroad service were credited as 
employment under the Social Security 
Act. 

Source of record means a hospital, 
clinic or other source that has provided 
a claimant with medical treatment or 
evaluation, as well as a physician or 
psychologist who has treated or 
evaluated a claimant but does not have 
an ongoing relationship with him or her. 

Treating source means the claimant's 
own physician or psychologist who has 
provided the claimant with medical 
treatment or evaluation and who has an 
=e treatment relationship with him 
or her. 


Subpart Under the 
Railroad Retirement Act for Work in 
the Regular Occupation 


§ 220.10 Disability for work in the regular 
occupation. 


In order to receive an occupational 
disability annuity, an eligible employee 
must be found by the Board to be 
disabled for work in his or her regular 
occupation because of a permanent 
physical or mental impairment. 


§ 220.11 Regular occupation, defined. 

(a) For the purpose of this part, an 
employee's “regular occupation” shall 
be his or her occupation in the railroad 
industry in which— 

(1) He or she has been engaged in 
service for hire in more calendar months 
than the calendar months in which he or 
she has been engaged in service for hire 
in any other occupation during the last 
preceding 5 calendar years, whether or 
not consecutive; or . 

(2) He or she has engaged in service 
for hire in not less than one-half of all of 
the months in which he or she has been 
engaged in service for hire during the 
last preceding 15 consecutive calendar 
years. 


(b) If an employee last worked as an 
officer or employee of a railway labor 
organization and if continuance in such 
employment is no longer available to 
him or her, the “regular occupation” 
shall be the position to which the 
employee holds seniority rights or the 
position which he or she left to work for 
a railway labor organization. 


§ 220.12 Permanent physical or mental 
impairment, defined. 


For the purposes of this part, the term 
“permanent physical or mental 
impairment” means a physical or mental 
impairment or combination of 
impairments that can be expected to 
result in death or has lasted, or can be 
expected to last, for a continuous period 
of not less than 12 months. 


§ 220.13 Establishment of permanent 
disability for work in the regular 
occupation. 


The Board usually considers an 
employee disabled for work in his or her 
regular occupation if the employer does 
not allow the employee to continue 
working in that occupation for a 
medically documented reason and the 
Board has evidence that supports the 
conclusion that the employee is unable 
to perform the duties of his or her 
regular occupation because of a 
permanent physical or mental 
impairment. (See § 220.21 if the claimant 
is not currently disabled but was 
previously occupationally disabled for a 
specified period of time in the past.) The 
Board uses the following evaluation 
process in determining disability for 
work in the regular occupation: 

(a) The Board evaluates the 
employee's medically documented 
physical and mental impairment(s) to 
determine if the employee has an 
impairment which is listed in the Listing 
of Impairments in appendix 1 of this 
part. That Listing describes impairments 
which are considered severe enough to 
prevent a person from doing any 
substantial gainful activity. If the Board 
finds that an employee has an 
impairment which is listed or is equal to 
one which is listed, it will find the 
employee disabled for work in his or her 
regular occupation without considering 
the duties of his or her regular 
occupation. 

(b) If the Board finds that the 
employee does not have an impairment 
described in (a) above, it will— 

(1) Review the occupations which the 
employee has held in the last 5-15 
calendar years in which he or she was 
employed, to determine his or her 
regular occupation (see § 220.11); and 

(2) Determine what the physical and 
mental demands of the employee's 
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regular occupation are. In making this 
determination, the Board will consider 
the employee's own description of his or 
her regular occupation and all 
information obtained from his or her 
employer(s). The Board may also take 
administrative notice of reliable job 
information available from various 
governmental and other publications; 
and 

(3) Evaluate the employee's physical 
and mental impairments to determine 
what limitations these impairments 
cause. The Board will consider the effect 
of all of the employee's medically 
documented impairments to determine 
whether he or she retains the capacity to 
meet the physical and mental demands 
of his or her regular occupation. 


§ 220.14 Evidence considered. 


The regulations explaining the 
employee's responsibility to provide 
evidence of disability, the kind of 
evidence, what medical evidence 
consists of, and the consequences of 
refusing or failing to provide evidence or 
to have a medical examination are 
found in § 220.45 through § 220.48. The 
regulations explaining when the 
employee may be requested to report for 
a consultative examination are found in 
§ 220.50 and § 220.51. The regulations 
explaining how the Board evaluates 
conclusions by physicians concerning 
the employee's disability, how the Board 
evaluates the employee’s symptoms, 
what medical findings consist of, and 
the need to follow prescribed treatment 
are found in § 220.112 through § 220.115. 


§ 220.15 Effects of work on occupational 
disability. 


(a) Disability onset when the 
employee works despite impairment. An 
employee who has stopped work in his 
or her regular occupation due to a 
permanent physical or mental 
impairment(s) may make an effort to 
return to work in his or her regular 
occupation. If the employee is 
subsequently forced to stop that work 
after a short time because of his or her 
impairment(s), the Board will generally 
consider that work as an unsuccessful 
work attempt. In this situation, the 
Board may determine that the employee 
became disabled for work in his or her 
regular occupation before the last date 
the employee worked in his or her 
regular occupation. No annuity will be 
payable, however, until after the last 
date worked. 

(b) Occupational disability annuitant 
work restrictions. The restrictions which 
apply to an annuitant who is disabled 
for work in his or her regular occupation 
are found in §§ 220.160 through 220.164. 
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§ 220.16 Responsibility to notify the Board 
of events which affect disability. 

If the annuitant is entitled to a 
disability annuity because he or she is 
disabled for work in his or her regular 
occupation, the annuitant should 
promptly tell the Board if— 

(a) His or her impairment(s) improves; 

(b) He or she returns to any type of 
work; 

(c) He or she increases the amount of 
work; or 

(d) His or her earnings increase. 


§ 220.17 Recovery from disability for work 
in the regular occupation. 

(a) General. Disability for-work in the 
regular occupation will end if— 

(1) There is medical improvement in 
the annuitant’s impairment(s) to the 
extent that the annuitant is able to 
perform the duties of his or her regular 
occupation; or 

(2) The annuitant demonstrates the 
ability to perform the duties of his or her 
regular occupation. The Board provides 
a trial work period before terminating a 
disability annuity because of the 
annuitant’s return to work. 

(b) Definition of the trial work period. 
The trial work period is a period during 
which the annuitant may test his or her 
ability to work and still be considered 
occupationally disabled. It begins and 
ends as described in paragraph (e) of 
this section. During this period, the 
annuitant may perform “services” (see 
paragraph (c) of this section) in as many 
as 9 months, but these months do not 
have to be consecutive. The Board will 
not consider those services as showing 
that the annuitant’s occupational 
disability has ended until the annuitant 
has performed services in at least 9 
months. However, after the trial work 
period has ended, the Board will 
consider the work the annuitant did 
during the trial work period in 
determining whether the annuitant’s 
occupational disability has ended at any 
time after the trial work period. 

(c) What the Board means by services 
in an occupational disability case. 
When used in this section, “services” 
means any activity which, even though 
it may not be substantial gainful activity 
as defined in § 220.141, is— 

(1) Done by a person in employment 
or self-employment for pay or profit, or 
is the kind normally done for pay or . 
profit; and 

(2) The activity is a return to the same 
duties of the annuitant’s regular 
occupation or the activity so closely 
approximates the duties of the regular 
occupation as to demonstrate the ability 
to perform those duties. 

(d) Limitations on the number of trial 
work periods. The annuitant may have 


only one trial work period during each 
period in which he or she is 
occupationally disabled. 

(e) When the trial work period begins 
and ends. (1) The trial work period 
begins with whichever of the following 
calendar months is the latest— 

(i) The annuity beginning date; 

(ii) The month after the end of the 
appropriate waiting period; or ’ 

(iii) The month the application for 
disability is filed. 

(2) The trial work period ends with the 
close of whichever of the following 
calendar months is the earlier— 

(i) The ninth month (whether or not 
the months have been consecutive) in 
which the annuitant performed services; 
or 

(ii) The month in which new evidence, 
other than evidence relating to any work 
the annuitant did during the trial work 
period, shows that the annuitant is not 
disabled, even though the annuitant has 
not worked a full nine months. The 
Board may find that the annuitant’s 
disability has ended at any time during 
the trial work period if the medical or 
other evidence shows that the annuitant 
is no longer disabled. 


§ 220.18 The reentitiement period. 


(a) General. The reentitlement period 
is an additional period after the nine 
months of trial work during which the 
annuitant may continue to test his or her 
ability to work if the annuitant has a 
disabling impairment. 

(b) When the reentitlement period 
begins and ends. The reentitlement 
period begins with the first month 
following completion of nine months of 
trial work but cannot begin earlier than 
December 1, 1980. It ends with 
whichever is earlier— 

(1) The month before the first month 
in which the annuitant’s impairment(s) 
no longer exists or is not medically 
disabling; or 

(2) The last day of the 36th month 
following the end of the annuitant’s trial 
work period. 

(c) When the annuitant is not entitled 
to a reentitlement period. The annuitant 
is not entitled to a reentitlement period 
if— 

(1) The annuitant is not entitled to a 
trial work period; or 

(2) The annuitant’s disability ended 
before the annuitant completed nine 
months of trial work in that period in 
which he or she was disabled. 


§220.19 Payment of the disability annuity 
during the trial work period and the 
reentitiement period. 

(a) The employee who is entitled to an 
occupational disability annuity will not 
be paid an annuity for each month in the 


trial work period or reentitlement period 
in which he or she— 

(1) Works for an employer covered by 
the Railroad Retirement Act (see 
§ 220.160); or 

(2) Earns more than $400 (after 
deduction of impairment-related work 
expenses) in employment or self- 
employment (see §§ 220.161 and 
220.164). See § 220.145 for the definition 
of impairment-related work expenses. 

(b) If the employee’s occupational 
disability annuity is stopped because of 
work during the trial work period or 
reentitlement period, and the employee 
discontinues that work before the end of 
either period, the disability annuity may 
be started again without a new 
application and a new determination of 
disability. 


$220.20 Notice that an annuitant is no 
longer disabied. 


The regulation explaining the Board's 
responsibilities in notifying the 
annuitant, and the annuitant’s rights 
when the disability annuity is stopped is 
found in § 220.183. 


$220.21 initial evaluation of a previous 
occupational disability. 


(a) In some cases, the Board may 
determine that a claimant is not 
currently disabled for work in his or her 
regular occupation but was previously 
disabled for a specified period of time in 
the past. This can occur when— 

(1) The disability application was filed 
before the claimant’s occupational 
disability ended, but the Board did not 
make the initial determination of 
occupational disability until after the 
claimant's disability ended; or 

(2) The disability application was filed 
after the claimant’s occupational 
disability ended but no later than the 
12th month after the month the disability 
ended. 

(b) When evaluating a claim for a 
previous occupational disability, the 
Board follows the steps in § 220.13 to 
determine whether an occupational 
disability existed, and follows the steps 
in §§ 220.16 and 220.17 to determine 
when the occupational disability ended. 


Example 1: The claimant sustained 
multiple fractures to his left leg in an 
automobile accident which occurred on 
June 16, 1982. For a period of 18 months 
following the accident the claimant 
underwent 2 surgical procedures which 
restored the functional use of his leg. After a 
recovery period following the last surgery, the 
claimant returned to his regular railroad job 
on February 1, 1984. The claimant, although 
fully recovered medically and regularly 
employed, filed an application on December 
3, 1984 for a determination of occuptional 





disability for the period June 16, 1982 through 
January 31, 1984. The Board reviewed his 
claim in January 1985 and determined that he 
was occupationally disabled for the prior 
period which began on June 16, 1982 and 
continued through January 31, 1984. A 
disability annuity is payable to the employee 
only for the period December 1, 1983 through 
January 31, 1984. An annuity may not begin 
any earlier than the ist day of the 12th month 
before the month in which the application 
was filed. (See part 218 of this chapter for the 
rules on when an annuity may begin). 
Example 2: The claimant is occupationally 
disabled using the same medical facts 
disclosed above, beginning June 16, 1982 (the 
date of the automobile accident). The 
claimant files an application for an 
occupational disability annuity, dated 
December 1, 1983. However, as of February 1, 
1984, and before the Board makes a disability 
determination, the claimant returns to his 
regular railroad job and is no longer 
considered occupationally disabled. The 
Board reviews the claimant's application in 
May of 1984 and finds him occupationally 
disabled for the period June 16, 1982 through 
January 31, 1984. A disability annuity is 
payable to the employee from December 1, 
1982 through January 31, 1984. (See part 218 of 
this chapter for the rules on when an annuity 


may begin). 


Subpart D—Disability Under the 
Railroad Retirement Act for Any 


Regular Employment 
§220.25 General. 
The definition and discussion of 


disability for any regular employment 
are found in $§ 220.26 through 220.184. 


$220.26 Disability for any regular 
employment, defined. 

An employee, widow(er), or child is 
‘ disabled for any regular employment if 
he or she is unable to do any substantial 
gainful activity because of a medically 
determinable physical or mental 
impairment which meets the duration 
requirement defined in § 220.28. In the 
case of a widow(er), the permanent 
physical or mental impairment must 
have prevented work in any regular 
employment before the end of a specific 
period (see § 220.30). In the case of a 
child, the permanent physical or mental 
impairment must have prevented work 
in any regular employment since before 
age 22. To meet this definition of 
disability, a claimant must have a 
severe impairment, which makes him or 
her unable to do any previous work or 
other substantial gainful activity which 
exists in the national economy. To 
determine whether a claimant is able to 
do any other work, the Board considers 
a claimant's residual functional 
capacity, age, education and work 
experience. See § 220.100 for the process 
by which the Board evaluates disability 


for any regular employment. This 
process applies to employees, 
widow(er)s, or children who apply for 
annuities based on disability for any 
regular employment. This process does 
not apply to surviving divorced spouses 
or remarried widow(er)s who apply for 
annuities based on disability. 


§220.27 What is needed to show an 
impairment. 


A physical or mental impairment must 
result from anatomical, physiological, or 
psychological abnormalities which can 
be shown by medically acceptable 
clinical and laboratory diagnostic 
techniques. A physical or mental 
impairment must be established by 
medical evidence consisting of signs, 
symptoms, and laboratory findings, not 
only by the claimant's statement of 
symptoms. (See § 220.113 for further 
information about what is meant by 
symptoms, signs, and laboratory 
findings.) (See also § 220.112 for the 
effect of a medical opinion about 
whether or not a claimant is disabled.) 


§220.28 How long the impairment must 
last. 

Unless the claimant's impairment is 
expected to result in death, it must have 
lasted or must be expected to last for a 
continuous period of at least 12 months. 
This is known as the duration 
requirement. 


§ 220.29 Work that is considered 
substantial gainful activity. 

Work is considered to be substantial 
gainful activity if it— 

(a) Involves doing significant and 
productive physical or mental duties; 
and 

(b) Is done or is intended to be done 
for pay or profit. (See § 220.141 for a 
detailed explanation of what is 
substantial gainful activity.) 


§220.30 Special period required for 
eligibility of widow(er)s. 

In order to be found disabled for any 
regular employment, a widow(er) must 
have a permanent physical or mental 
impairment which prevented work in 
any regular employment since before the 
end of a specific period as defined in 
part 216 of this chapter. 


Subpart E—Disability Determinations 
Governed by the Regulations of the 
Social Security Administration 


§ 220.35 Introduction. 


In addition to its authority to decide 
whether a claimant is disabled under 
the Railroad Retirement Act, the Board 
has authority in certain instances to 
decide whether a claimant is disabled 
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as that term is defined in the Social 
Security Act. In making these decisions 
the Board must apply the regulations of 
the Social Security Administration in the 
same manner as does the Secretary of 
Health and Human Services in making 
disability decisions under the Socia! 
Security Act. Regulations of the Social 
Security Administration concerning 
disability are found at part 404, subpart 
P of this title. 


$220.36 Period of disability. 


(a) General. In order to receive an 
annuity based upon a disability, an 
employee must be found disabled under 
the Railroad Retirement Act. If an 
employee is found disabled under the 
Railroad Retirement Act, the Board will 
determine whether he is disabled under 
the Social Security Act to qualify for a 
period of disability as defined in that 
Act. 

(b) Period of disability. (1) Definition 
and effect. A period of disability is a 
continuous period of time during which 
an employee is disabled as that term is 
defined in § 404.1505 of this title. A 
period of disability established by the 
Board— 


(i) Preserves the disabled employee's 
earnings record as it is when the period 
begins; 

(ii) Protects the insured status 
required for entitlement to social 
security overall minimurn; 

(iii) May cause an increase in the rate 
of an employee, spouse, or survivor 
annuity; or 

(iv) May permit a disabled employee 
to receive Medicare benefits in addition 
to an annuity under the Railroad 
Retirement Act. 


(2) Effect on benefits. The 
establishment of a period of disability 
for the employee will never cause a 
denial or reduction in benefits under the 
Railroad Retirement Act or Social . 
Security Act, but it will always be used 
to establish Medicare entitlement before 
age 65. 


(3) Who may establish a period of 
disability. The Railroad Retirement 
Board or the Social Security 
Administration may establish a period 
of disability. However, the decision of 
one agency is not binding upon the other 
agency. 

(4) When the Board may establish a 
period of disability. The Board has 
independent authority to decide whether 
or not to establish a period of disability 
for any employee who was awarded an 
annuity under the Railroad Retirement 
Act, or who— 
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(i) Has applied for a disability 
annuity; and 

(ii) Has at least 10 years of railroad 
service. 

(5) When an employee is entitled toa 
period of disability. An employee is 
entitled to a period of disability if he or 
she meets the following requirements: 

(i) The employee is disabled under the 
Social Security Act, as described in 
§ 404.1505 of this title. 

(ii) The employee is insured for a 
period of disability under § 404.130 of 
this title based on combined railroad 
and social security earnings. 

(iii) The employee files an application 
as shown in subparagraph (b)(6) of this 
section. 

(iv) At least 5 consecutive months 
elapse from the month in which the 
period of disability begins and before 
the month in which it would end. 

(6) Application for a period of 
disability. (i) An application for an 
employee disability annuity under the 
Railroad Retirement Act or an employee 
disability benefit under the Social 
Security Act is also an application for a 
period of disability. 

(ii) An employee who is receiving an 
age annuity or who was previously 
denied a period of disability must file a 
separate application for a period of 
disability. 

(iii) In order to be entitled to a period 
of disability, an employee must apply 
while he or she is disabled or not later 
than 12 months after the month in which 
the period of disability ends. 

(iv) An employee who is unable to 
apply within the 12-month period after 
the period of disability ends because his 
or her physical condition limited his or 
her activities to the extent that he or she 
could not complete and sign an 
application or because he or she was 
mentally incompetent, may apply no 
later than 36 months after the period of 
disability ends. 

(v) A period of disability can also be 
established on the basis of an 
application filed within 3 months after 
the month a disabled employee died. 

(c) Social security overall minimum. 
The Social security overall minimum 
provision of the Railroad Retirement Act 
guarantees that the total monthly 
annuities payable to an employee and 
his or her family will not be less than 
the total monthly benefit which would 
be payable under the Social Security 
Act if the employee's railroad service 
were credited as employment under the 
Social Security Act. 


(The information collection requirements 
contained in paragraph (b)(6) were approved 
by the Office of Management and Budget 
under control number 3220-0002.) 


(a) In order to receive an annuity 
based upon disability, a child of a 
deceased employee must be found 
disabled under the Railroad Retirement 
Act. However, in addition to this 
determination, the child must be found 
disabled under the Social Security Act 
in order to qualify for Medicare based 
upon disability 

(b) ym ‘the child of a living 
employee may not receive an annuity 
under the Railroad Retirement Act, he or 
she, if found disabled under the Social 
ja ech Act, may qualify for the 
follo 

(1) Inclusion as a disabled child in the 
employee's annuity rate under the social 
security overall minimum. 

(2) Entitlement to Medicare based 
upon disability. 


§ 220.38 When a widow(er)’s disability 
determination is governed by the 
regulations of the Social Security 
Administration. 

In order to receive an annuity based 
upon disability, a widow(er) must be 
found disabled under the Railroad 
Retirement Act. However, in addition to 
this detérmination, the widow(er) must 
be found disabled under the Social 
Security Act in order to qualify for early 
Medicare based upon disability. 


§ 220.39 Disability determination for a 
surviving divorced spouse or remarried 
widow(er). 

A surviving divorced spouse or a 
remarried widow/(er) must be found 
disabled under the Social Security Act 
in order to qualify for both an annuity 
under the Railroad Retirement Act and 
early Medicare based upon disability. 
Disability determinations for surviving 
divorced spouses and remarried 
widow(er}s are governed by the 
applicable regulations of the Social 
Security Administration, found at 
§ 404.1577 of this title. 


Subpart F—Evidence of Disability 


§ 220.45 Providing evidence of disability. 

(a) General. The claimant for a 
disability annuity is responsible for 
providing evidence of the claimed 
disability and the effect of the disability 
on the ability to work. The Board will 
assist the claimant, when necessary, in 
obtaining the required evidence. At its 
discretion, the Board will arrange for an 
examination by a consultant at the 
expense of the Board as explained in 
§§ 220.50 and 220.51. 

(b) Kind of evidence. The claimant 
must provide medical evidence showing 


that he or she has an impairment(s) and - 
how severe it is during the time the 
claimant claims to be disabled. The 
Board will consider only impairment(s) 
the claimant claims to have or about 
which the Board receives evidence. 
Before deciding that the claimant is not 
disabled, the Board will develop a 
complete medical history (i.e.. evidence 
from the records of the claimant's 
medical sources) covering at least the 
preceding 12 months, unless the 
claimant says that his or her disability 
began less than 12 months before he or 
she filed an application. The Board will 
make every reasonable effort to help the 
claimant in getting medical reports from 
his or her own medical sources when 
the claimant gives the Board permission 
to request them. Every reasonable effort 
means that the Board will make an 
initial request and, after 20 days, one 
follow-up request to the claimant's 
medical source to obtain the medical 
evidence necessary to make a 
determination before the Board 
evaluates medical evidence obtained 
from another source on a consultative 
basis. The medical source will have 10 
days from the follow-up request to reply 
(unless experience indicates that a 
longer period is advisable in a particular 
case). In order to expedite processing 
the Board may order a consultative 
exam from a non-treating source while 
awaiting receipt of medical source 
evidence. If the Board ask the claimant 
to do so, he or she must contact the 
medical sources to help us get the 
medical reports. The Board may also ask 
the claimant to provide evidence about 
his or her— 

(1) Age; 

(2) Education and training; 

(3) Work experience; 

(4) Daily activities both before and 
after the date the claimant says that he 
or she became disabled; 

(5) Efforts to work; and 

(6) Any other evidence showing how 
the claimant’s impairment(s) affects his 
or her ability to work. (In §§ 220.125 
through 220.134, we discuss in more 
detail the evidence the Board needs 
when it considers vocational factors.) 

(Approved by the Office of Management 
and Budget under control numbers 3220-0002, 
3220-0030, 3220-0106 and 3220-0141.) 


§ 220.46 Medical evidence. 

(a) Acceptable sources. The Board 
needs reports about the claimant's 
impairment(s) from acceptable medical 
sources. Acceptable medical sources 
are— 

(1) Licensed physicians; 

(2) Licensed osteopaths; 

(3) Licensed or certified psychologists; 





(4) Licensed optometrists for the 
measurement of visual acuity and visual 
fields (a report from a physician may be 
needed to determine other aspects of 
eye diseases); and 

(5) Persons authorized to furnish a 
copy or summary of the records of a 
medical facility. Generally, the copy or 
summary should be certified as accurate 
by the custodian or by any authorized 
employee of the Railroad Retirement 
Board, Social Security Administration, 
Department of Veterans Affairs, or State 


agency. 

(b) Medical reports. Medical reports 
should include— 

(1) Medical history; 

(2) Clinical findings (such as the 
results of physical or mental status 
examinations); 

(3) Laboratory findings (such as blood 
pressure, x-rays); 

(4) Diagnosis (statement of disease or 
injury based on its signs and symptoms); 

(5) Treatment prescribed, with 
— to treatment and prognosis; 
an 

(6){i) Statements about what the 
claimant can still do despite his or her 
impairment(s) based on the medical 
source’s findings on the factors under 
paragraph (b) (1) through (5) of this 
section {except in disability claims for 
remarried widow's and surviving 
divorced spouses). (See § 220.112). 

(ii) Statements about what the 
claimant can still do (based on the 
medical source's findings on the factors 
under paragraph (b) (1) through (5) of 
this section) should describe— 

(A) The medical source's opinion 
about the claimant's ability, despite his 
or her impairment(s), to do work-related 
activities such as sitting, standing, 
moving about, lifting, carrying, handling 
oor hearing, speaking, and traveling; 
an 

(B) In cases of mental impairment(s), 
the medical source's opinion about the 
claimant's ability to reason or make 
occupational, personal, or social 
adjustments. (See § 220.112). 

(c) Completeness. The medical 
evidence, including the clinical and 
laboratory findings, must be complete 
and detailed enough to allow the Board 
to make a determination about whether 
or not the claimant is disabled. It must 
allow the Board to determine— 

(1) The nature and limiting effects of 
the claimant's impairment(s) for any 
period in question; 

(2) The probable duration of the 
claimant's impairment(s); and 

(3) The claimant's residual functional 
capacity to do work-related physical 
and mental activities. 

(d) Evidence from physicians. A 
statement by or the opinion of the 


claimant's treating physician will not 
determine whether the claimant is 
disabled. However, the medical 
evidence provided by a treating 
physician will be considered by the 
Board in making a disability decision. A 
treating physician is a doctor to whom 
the claimant has been going for 
treatment on a continuing basis. The 
claimant may have more than one 
treating physician. The Board may use 
consulting physicians or other medical 
consultants for specialized 
examinations or tests, to obtain more 
complete evidence, and to resolve any 
conflicts. A consulting physician is a 
doctor (often a specialist) to whom the 
claimant is referred for an examination 
once or on a limited basis. (See § 220.50 
for an explanation of when the Board 
may request a consultative 
examination.) 

(e) Information from other sources. 
Information from other sources may also 
help the Board understand how an 
impairment affects the claimant's ability 
to work. Other sources include— 

(1) Public and private social welfare 
agencies; 

(2) Observations by nonmedical 
sources; 

(3) Other practitioners (for example, 
naturopaths, chiropractors, audiologists, 
etc.); and 

(4) Railroad and nonrailroad 
employers. 


(Approved by the Office of Management 
and Budget under control number 3220-0038.) 


$ 220.47 Purchase of existing medical 
evidence. 

The Board needs specific medical 
evidence to determine whether a 
claimant is disabled. The claimant is 
responsible for providing that evidence. 
However, at its discretion, the Board 
will pay the reasonable cost to obtain 
medical evidence that it needs and 
requests from physicians not employed 
by the Federal government and other 
non-Federal providers of medical 
services. 


§ 220.48 if the claimant fails to submit 
medical or other evidence. 


The Board may request a claimant to 
submit medical or other evidence. If the 
claimant does not submit that evidence, 
the Board will make a decision on other 
evidence which is either already 
available in the claimant's case or 
which the Board may develop from 
other sources, including reports of 
consultative examinations. 
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Subpart G—Consultative Examinations 


§ 220.50 Consuitative examinations at the 
Board’s expense. 


A consultative examination is a 
physical or mental examination or test 
purchased for a claimant at the Board’s 
request and expense. If the claimant's 
medical sources cannot provide 
sufficient medical evidence about the 
claimant's impairment(s) in order to 
enable the Board to determine whether 
the claimant is disabled, the Board may 
ask the claimant to have one or more 
consultative examinations or tests. The 
decision to purchase a consultative 
examination will be made on an 
individual case basis in accordance with 
the provisions of §§ 220.53 through 
220.56. Selection of the source for the 
examination will be consistent with the 
provisions of § 220.64. (Program 
Integrity) 

(Approved by the Office of Management 
and Budget under control number 3220-0124.) 


§ 220.51 Notice of the examination. 


If the Board arranges for an 
examination or test, the claimant will be 
provided with reasonable notice of the 
date, time, and place of the examination 
or test and the name of the person who 
will do it. The Board will also give the 
examiner any necessary background 
information about the claimant's 
impairment(s). 


§ 220.52 Failure to appear at a 
consultative examination. 


(a) General. The Board may find that 
the claimant is not disabled if he or she 
does not have good reason for failing or 
refusing to take part in a consultative 
examination or test which was arranged 
by the Board. If the individual is already 
receiving an annuity and does not have 
a good reason for failing or refusing to 
take part in a consultative examination 
or test which the Board arranged, the 
Board may determine that the 
individual's disability has stopped 
because of his or her failure or refusal. 
The claimant for whom an examination 
or test has been scheduled should notify 
the Board as soon as possible before the 
scheduled date of the examination or 
test if he or she has any reason why.he 
or she cannot go to the examination or 
test. If the Board finds that the claimant 
has a good reason for failure to appear, 
another examination or test will be 
scheduled. 

(b) Examples of good reasons for 
failure to appear. Some examples of 
good reasons for not going to a 
scheduled examination or test include— 

(1) Illness on the date of the scheduled 
examination or test: 
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(2) Failure to receive notice or timely 
notice of an examination or test; 

(3) Receipt of incorrect or incomplete 
information about the examination or 
test; or 

(4) A death or serious illness in the 
claimant's immediate family. 

(c} Objections by a claimant's 
physician. The Board should be notified 
immediately if the claimant is advised 
by his or her treating physician not to 
take an examination or test. In some 
cases, the Board may be able to secure 
the information which is needed in 
another way or the treating physician 
may agree to another type of 
examination for the same purpose. 


§ 220.53 When the Board will purchase a 
consultative examination and how it will be 
used. 

(a)(1) General. The decision to 
purchase a consultative examination for 
a Claimant will be made after full 
consideration is given to whether the 
additional information needed (e.g., 
clinical findings, laboratory tests, 
diagnosis, and prognosis, etc.) is readily 
available from the records of the 
claimant's medical sources. Upon filing 
an application for a disability annuity, a 
claimant will be required to obtain from 
his or her medical source(s) information 
regarding the claimed impairments. The 
Board will seek clarification from a 
medical source who has provided a 
report when that report contains a 
conflict or ambiguity, or does not 
contain all necessary information or 
when the information supplied is not 
based on objective evidence. The Board 
will not, however, seek clarification 
from a medical source when it is clear 
that the source either cannot or will not 
provide the necessary findings, or 
cannot reconcile a conflict or ambiguity 
in the findings provided from the 
source’s records. Therefore, before 
purchasing a consultative examination, 
the Board will consider not only existing 
medical reports, but also the background 
report containing the claimant's 
allegations and information about the 
claimant's vocational background, as 
well as other pertinent evidence in his 
or her file. 

(2) When the Board purchases a 
consultative examination, we will use 
the report from the consultative 
examination to try to resolve a conflict 
or ambiguity if one exists. The Board 
will do this by comparing the 
persuasiveness and value of the 
evidence. The Board will also use a 
consultative examination to secure 
needed medical evidence the file does 
not contain such as clinical findings, 
laboratory tests, a diagnosis or 
prognosis necessary for decision. 


(b) Situations requiring a consultative 
examination. A consultative 
examination may be purchased when 
the evidence as a whole, both medical 
and non-medical, is not sufficient to 
support a decision on the claim. In 
addition, other situations, such as one or 
more of the following, will normally 
require a consultative examination 
(these situations are not all-inclusive): 

(1) The specific additional evidence 
needed for adjudication has been 
pinpointed and high probability exists 
for obtaining it through purchase. 

(2) The additional evidence needed is 
not contained in the records of the 
claimant's treating sources. 

(3) Evidence that may be needed from 
the claimant's treating or other medical 
sources cannot be obtained for reasons 
beyond his or her control, such as death 
or noncooperation of the medical source. 

(4) Highly technical or specialized 
medical evidence which is needed is not 
available from the claimant's treating 
sources, 

(5) A conflict, inconsistency, 
ambiguity or insufficiency in the 
evidence must be resolved. 

(6) There is an indication of a change 
in the claimant's condition that is likely 
to affect his or her ability to function, 
but current severity is not documented. 

(7) Information provided by any 
source appears not to be supported by 
objective evidence. 


§ 220.54 When the Board will not purchase 
a consultative examination. 

A consultative examination will not 
be purchased in the following situations 
(these situations are not all-inclusive): 

(a) In disabled widow/(er) benefit 
claims, when the alleged month of 
disability is after the end of the 7-year 
period specified in § 216.38 and there is _ 
no possibility of establishing an earlier 
onset, or when the 7-year period expired 
in the past and all the medical evidence 
in the claimant's file establishes that he 
or she was not disabled on or before the 
expiration date. 

(b) When any issues about the actual 
performance of substantial gainful 
activity have not been resolved. 

(c) In childhood disability claims, 
when it is determined that the 
claimant's alleged childhood disability 
did not begin before the month of 
attainment of age 22. In this situation, 
the claimant could not be entitled to 
benefits as a disabled child unless found 
disabled before age 22. - 

(d) When, on the basis of the 
claimant's allegations and all available 
medical reports in his or her case file, it 
is apparent that he or she does not have 
an impairment which will have more 


than a minima) effect on his or her 
capacity to work. 

(e) Childhood disability claims filed 
concurrently with the employee's claim 
and entitlement cannot be established 
for the employee. 

(f) Survivors childhood disability 
claims where entitlement is precluded 
based on non-disability factors. 


§ 220.55 Purchase of consultative 
examinations at the reconsideration level. 

(a) When a claimant requests a 
review of the Board's initial 
determination at the reconsideration 
level of review, consultative medical 
examinations will be obtained when 
needed, but not routinely. A consultative 
examination will not, if possible, be 
performed by the same physician or 
psychologist used in the initial claim. 

(b) Where the evidence tends to 
substantiate an affirmation of the initial 
denial but the claimant states that the 
treating physician or psychologist 
considers him or her to be disabled, the 
Board will assist the claimant in 
securing medical reports or records from 
the treating physician. 


§ 220.56 Securing medical evidence at the 
hearings officer hearing level. 

(a) Where there is a conflict in the 
medical evidence at the hearing level of 
review before a hearings officer, the 
hearings officer will try to resolve it by 
comparing the persuasiveness and value 
of the conflicting evidence. The hearings 
officer’s reasoning will be explained in 
the decision rationale. Where such 
resolution is not possible, the hearings 
officer will secure additional medical 
evidence (e.g., clinical findings, 
laboratory test, diagnosis, prognosis, 
etc.) to resolve the conflict. Even in the 
absence of a conflict, the hearings 
officer will also secure additional 
medical evidence when the file does not 
contain findings, laboratory tests, a 
diagnosis, or a prognosis necessary for a 
decision. 

(b) Before requesting a consultative 
examination, the hearings officer will 
ascertain whether the information is 
available as a result of a recent 
examination by any of the claimant's 
medical sources. If it is, the hearings 
officer will request the evidence from 
that medical practitioner. If contact with 
the medical source is not productive for 
any reason, or if there is no recent 
examination by a medical source, the 
hearings officer will obtain a 
consultative examination. 


§ 220.57 Types of purchased 

examinations and selection of sources. 
(a) Additional evidence needed for 

disability determination. The types of 





examinations and tests the Board will - 
purchase depends upon the additional 
evidence needed for the disability 
determination. The Board will purchase 
only the specific evidence needed. For 
example, if special tests (such as X-rays, 
blood studies, or EKG) will furnish the 
additional evidence needed for the 
disability determination, a more 
comprehensive medical examination 
will not be authorized. 

(b) The physician or psychologist 
selected to do the examination or test 
must be qualified. The physician's or 
psychologist’s qualifications must 
indicate that the physician or 
psychologist is currently licensed in the 
State and has the training and 
experience to perform the type of 
examination or test requested. The 
physician or psychologist may use 
support staff to help perform the 
examination. Any such support staff 
must meet appropriate licensing or 
certification requirements of the State. 
See ‘also § 220.64. 


A claimant or his or her 
representative may object to his or her 
being examined by a designated 
physician or psychologist. If there is a 
good reason for the objection, the Board 
will schedule the examination with 
another physician or psychologist. A 
good reason may be where the 
consultative examination physician or 
psychologist had previously represented 
an interest adverse to the claimant. For 
example, the physician or psychologist 
may have represented the claimant's 
employer in a worker's compensation 
case or may have been involved in an 
insurance claim or legal action adverse 
to the claimant. Other things the Board 
will consider are: language barrier, 
office location of consultative 
examination physician or psychologist 
(2nd floor, no elevator, etc.), travel 
restrictions, and examination by the 
physician or psychologist in connection 
with a previous unfavorable 
determination. If the objection is 
because a physician or psychologist 
allegedly “lacks objectivity” (in general, 
but not in relation to the claimant 
personally) the Board will review the 
allegations. To avoid a delay in 
processing the claimant's claim, the 
consultative examination in such a case 
will be changed to another physician or 
psychologist while a review is being 
conducted. Any objection to use of the 
substitute physician or psychologist will 
be handled in the same manner. 
However, if the Board or the Social 
Security Administration had previously 
conducted such a review and found that 


the reports of the consultative physician 
or psychologist in question conform to 
the Board's guidelines, then the Board 
will not change the claimant's 
examination. 


§ 220.59 Requesting examination by a 
specific physician, psychologist or 
institution—hearings officer hearing level. 

In an unusual case, a hearings officer 
may have reason to request an 
examination by a particular physician, 
psychologist or institution. Some 
examples include the following: 

(a) Conflicts in the existing medical 
evidence require resolution by a 
recognized authority in a particular 
specialty: 

(b) The impairment requires 
hospitalization for diagnostic purposes; 


or 

(c) The claimant's treating physician 
or psychologist is in the best position to 
submit a meaningful report. 


§ 220.60 Diagnostic surgical procedures. 
The Board will not order diagnostic 
surgical procedures such as myelograms 

and arteriograms for the evaluation of 
disability under the Board's disability 
program. In addition, the Board will not 
order procedures such as cardiac 
catheterization and surgical biopsy. 
However, if any of these procedures 
have been performed as part of a 
workup by the claimant's treating 
physician or other medical source, the 
results may be secured and used to help 
evaluate an impairment(s)’s severity. 


§ 220.61 Informing the examining 
physician or psychologist of examination 
scheduling, report 


Consulting physicians or 
psychologists will be fully informed at 
the time the Board contacts them of the 
following obligations: 

(a) General. In scheduling full 
consultative examinations, sufficient 
time should be allowed to permit the 
examining physician to take a case 
history and perform the examination 
(including any needed tests). 

(b) Report content. The reported 
results of the claimant's medical history, 
examination, pertinent requested 
laboratory findings, discussions and 
conclusions must conform to accepted 
professional standards and practices in 
the medical field for a complete and 
competent examination. The facts in a 
particular case and the information and 
findings already reported in the medical 
and other evidence of record will dictate 
the extent of detail needed in the 
consultative examination report for that 
case. Thus, the detail and format for 
reporting the results of a purchased 
examination will vary depending upon 
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the type of examination or testing 
requested. The reporting of information 
will differ from-one type of examination 
to another when the requested 
examination relates to the performance 
of tests such as ventilatory function 
tests, treadmill exercise tests, or 
audiological tests. The medical report 
must be complete enough to help the 
Board determine the nature, severity, 
duration of the impairment, and residual 
functional capacity. Pertinent points in 
the claimant's medical history, such as a 
description of chest pain, will reflect the 
claimant's statements of his or her 
symptoms, not simply the physician's or 
psychologist's statements or 
conclusions. The examining physician's 
or psychologist’s report of the 
consultative examination will include 
the objective medical facts. 

(c) Elements of a complete 
examination. A complete examination is 
one which involves all the elements of a 
standard examination in the applicable 
medical specialty. When a complete 
examination is involved, the report will 
include the following elements: 

(1) The claimant's major or chief 
complaint(s). 

(2) A detailed description, within the 
area of speciality of the examination, of 
the history of the claimant's major 
complaint(s). 

(3) A description, and disposition, of 
pertinent “positive,” as well as 
“negative,” detailed findings based on 
the history, examination and laboratory 
test(s) related to the major complaint(s) 
and any other abnormalities reported or 
found during examination or laboratory. 
testing. 

(4) The results of laboratory and other 
tests (e.g., x-rays) performed according 
to the requirements stated in the Listing 
of Impairments (see appendix 1 of this 
part I). 

(5) The diagnosis and prognosis for 
the claimant's impairment(s). 

(6) A statement as to:what the 
claimant can still do despite his or her 
impairment(s) (except in disability 
claims for remarried widows and 
widowers, and surviving divorced 
spouses). This statement must describe 
the consultative physician's or 
psychologist’s opinion concerning the 
claimant's ability, despite his or her 
impairment(s), to do basic work 
activities such as sitting, standing, 
lifting, carrying, handling objects, 
hearing, speaking, and traveling: and, in. 
cases of mental impairment(s), the . 
consultative physician’s or 
psychologist’s opinion as to the 
claimant's ability to reason or make 
occupational, personal, or social 
adjustments. 
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(7) When less than a complete 
examination is required (for example, a 
specific test or study is needed), not 
every element is required. 

(d) Signature requirements. All . 
consultative examination reports will be 
personally reviewed and signed by the 
physician or psychologist who actually 
performed the examination. This attests 
to the fact that the physician or 
psychologist doing the examination or 
testing is solely responsible for the 
report contents and for the conclusions, 
explanations or comments provided 
with respect to the history, examination 
and evaluation of laboratory test results. 


§ 220.62 Reviewing reports of consultative 
exam 

(a) The Board will review the report of 
the consultative examination to , 
determine whether the specific 
information requested has been 
furnished. The Board will consider these 
factors in reviewing the report: 

(1) Whether the report provides 
evidence which serves as an adequate 
basis for decision-making in terms of the 
impairment it assesses. 

(2) Whether the report is internally 
consistent. Whether all the diseases, 
impairments and complaints described 
in the history are adequately assessed 
and reported in the physical findings. 
Whether the conclusions correlate the 
findings from the claimant's medical 
history, physical examination and 
laboratory tests and explain all 
abnormalities. 

(3) Whether the report is consistent 
with the other information available to 
the Board within the specialty of the 
examination requested. Whether the 
report fails to mention an important or 
relevant complaint within the speciality 
that is noted on other evidence in the 
file (e.g., blindness in one eye, 
amputations, flail limbs or claw hands, 
etc.). 

(4) Whether the report is properly 
signed. 

(b) If the report is inadequate or 
incomplete, the Board will contact the 
examining consultative physician or 
psychologist, give an explanation of the 
Board's evidentiary needs, and ask that 
the physician or psychologist furnish the 
missing information or prepare a revised 
report. 

(c) Where the examination discloses 
new diagnostic information or test 
results which are significant to the 
claimant's treatment, the Board will 
consider referral of the consultative 
examination report to the claimant's 
treating physician:or psychologist. 

(d) The Board will take steps to 
ensure that consultative examinations 
are scheduled only with medical sources 


who have the equipment required to 
provide an adequate assessment and 
record of the level of severity of the 
claimant's alleged impairments. 


§ 220.63 Conflict of interest. 

All implications of possible conflict of 
interest between Board medical 
consultants and their medical practices 
will be avoided. Board review 
physicians or psychologists will not 
perform consultative examinations for 
the Board’s disability programs without 
prior approval. In addition, they will not 
acquire or maintain, directly or 
indirectly, including any member of their 
families, any financial interest in a 
medical partnership or similar 
relationship in which consultative 
examinations are provided. Sometimes 
one of the Board’s review physicians or 
psychologists will have prior knowledge 
of a case (e.g., the claimant was a 
patient). Where this is so, the physician 
or psychologist will not participate in 
the review or determination of the case. 
This does not preclude the physician or 
psychologist from submitting medical 
evidence based on prior treatment or 
examination of the claimant. 


§ 220.64 Program integrity. 

The Board will not use in its program 
any individual or entity who is 
excluded, suspended, or otherwise 
barred from participation in the 
Medicare or Medicaid programs, or any 
other Federal or Federally-assisted 
program; who has been convicted, under 
Federal or State law, in connection with 
the delivery of health care services, of 
fraud, theft, embezzlement, breach of 
fiduciary responsibility or financial 
abuse; who has been convicted under 
Federal or State law of unlawful 
manufacture, distribution, prescription, 
or dispensing of a controlled substance; 
whose license to provide health care 
services is revoked or suspended by any 
State licensing authority for reasons 
bearing on professional competence. 
professional conduct, or financial 
integrity; who has surrendered such a 
license while formal disciplinary 
proceedings involving professional 
conduct were pending; or who has had a 
civil monetary assessment or penalty 
imposed on such individual or entity for 
any activity described in this section or 
as a result of formal disciplinary 
proceedings. Also see §§ 220.53 and 
220.57(b). 


Subpart H—Evaluation of Disability 


§ 220.100 Evaluation of disability for any 
regular employment. 

(a) General. The Board uses.a set 
evaluation process, explained in 
paragraph (b} of this section, to 


determine whether a.claimant is 
disabled for any regular employment. 
This evaluation process applies to 
employees, widow(er)s, and children 
who have applied for annuities under 
the Railroad Retirement Act based on 
disability for any regular employment. 
Regular employment means substantial 
gainful activity as that term is defined in 
§ 220.141. 

(b) Steps in evaluating disability. A 
set order is followed to determine 
whether disability exists. The duration 
requirement, as described in § 220.28, 
must be met for a claimant to be found 
disabled. The Board reviews any current 
work activity, the severity of the 
claimant’s impairment(s), the claimant's 
residual functional capacity, and the 
claimant's age, education, and work 
experience. If the Board finds that the 
claimant is disabled or is not disabled at 
any step in the process, the Board does 
not review further. (See § 220.105 if the 
claimant is not currently disabled but 
was previously disabled for a specified 
period of time in the past.) The steps are 
as follows: - 

(1) Claimant is working. If the 
claimant is working, and the work is 
substantial gainful activity, the Board 
will find that he or she is not disabled 
regardless of his or her impairments, 
age, education, or work experience. If 
the claimant is not performing 
substantial gainful activity, the Board 
will follow paragraph (2) of this section. 

(2) Impairment(s) not severe. If the 
claimant does not have an impairment 
or combination of impairments which 
significantly limit his or her physical or 
mental ability to do basic work 
activities, the Board will find that the 
claimant is not disabled without 
consideration of age, education, or work 
experience. If the claimant has an 
impairment or combination of 
inpairments which significantly limit his 
or her ability to do basic work activities, 
the Board will follow paragraph (3) of 
this section. (See § 220.102(b) for a 
definition of basic work activities.) 

(3) Impairment(s) meets or equals one 
in the Listing of Impairments. If the 
claimant has an impairment or 
combination of impairments which 
meets the duration requirement and 
such impairment is listed or is medically 
equal to one which is listed in the 
Listing of Impairments, the Board will 
find the claimant disabled without 
considering his or her age, education or 
work experience. (The Listing of 
Impairments is contained in Appendix 1 
of this Part.) If the claimant’s 
impairment or combination of 
impairments is not listed or is not 
medically equal to one which is listed in 





the Listing of Impairments, the Board 
will follow paragraph (4) of this section. 
(Medical equivalence is discussed in 

§ 220.111). 

(4) Impairment{s} must prevent past 
relevant work. If the claimant's 
impairment or combination of 
impairments is not listed or is not 
medically equal to one which is listed in 
the Listing of Impairments, the Board 
will then review the claimant's residual 
functional capacity (see § 220.120) and 
the physical and mental demands of 
past relevant work (see § 220.130). If the 
Board determines that the claimant is 
still able to do his or her past relevant 
work, the Board will find that he or she 
is not disabled. If the claimant is unable 
to do his or her past relevant work, the 
Board will follow paragraph (5) of this 
section. 

(5) Jmpairment{s) must prevent any 
other work. (i) If the claimant is unable 
to do his or her past relevant work 
because of his or her impairment or 
combination of impairments, the Board 
will review the claimant's residual 
functional capacity and his or her age, 
education and work experience to 
determine if the claimant is able to do 
any other work. If the claimant cannot 
do other work, the Board will find him 
or her disabled. If the claimant can do 
other work, the Board will find the 
claimant not disabled. 

(ii) If the claimant has only a marginal 
education (see § 220.129) and long work 
experience (i.e., 35 years or more) in 
which he or she only did arduous 
unskilled physical labor, and the 
claimant can no longer do this kind of 
work, the Board will use a different rule 
(see § 220.127) to determine disability. 

(c) Once a claimant has been found 
eligible to receive a disability annuity, 
the Board follows a somewhat different 
order of evaluation to determine 
whether the claimant's eligibility 
continues as explained in § 220.180. 


§ 220.101 Evaluation of mental 
impairments. 


(a) General. The steps outlined in 
§ 220.100 apply to the evaluation of 
physical and mental impairments. In 
addition, in evaluating the severity of a 
mental impairment(s), the Board will 
follow a special procedure at each 
administrative level of review. 
Following this procedure will assist the 
Board in — 

(1) Identifying additional evidence 
necessary for the determination of 
impairment severity; 

(2) Considering and evaluating- 
aspects of the mental impairment(s) 
relevant to the claimant's ability to 
work; and 


(3) Organizing and presenting the 
findings in a clear, concise, and 
consistent manner. 

(b) Use of the procedure to record 
pertinent findings and rate the degree of 
functional loss. (1) This procedure 
requires the Board to record the 
pertinent signs, symptoms, findings, 
functional limitations, and effects of 
treatment contained in the claimant's 
case record. This will assist the Board in 
determining if a mental impairment(s) 
exists. Whether or not a mental 
impairment(s) exists is decided in the 
same way the question of a physical 
impairment is decided, i.e., the evidence 
must be carefully reviewed and 
conclusions supported by it. The mental 
status examination and psychiatric 
history will ordinarily provide the - 
needed information. (See § 220.27 for 
further information about what is 
needed to show an impairment.) 

(2) if the Board determines that a 
mental impairment(s) exists, this 
procedure then requires the Board to 
indicate whether certain medical 
findings which have been found 
especially relevant to the ability to work 
are present or absent. 

(3) The procedure then requires the 
Board to rate the degree of functional 
loss resulting from the impairment{s). 
Four areas of function considered by the 
Board as essential to work have been 
identified, and the degree of functional 
loss in those areas must be rated on a 
scale that ranges from no limitation to a 
level of severity which is incompatible 
with the ability to perform those work- 
related functions. 

For the first two areas (activities of 
daily living and social functioning), the 
rating is done based upon the following 
five-point scale; none, slight, moderate, 
marked, and extreme. For the third area 
(concentration, persistence, or pace), the 
following five-point scale is used: never, 
seldom, often, frequent, and constant. 
For the fourth area (deterioration or 
decompensation in work or work-like 
settings), the following four-point scale 
is used: never, once or twice, repeated 
(three or more), and continual. The last 
two points for each of these scales 
represent a degree of limitation which is 
incompatible with the ability to perform 
the work-related function. 

(c) Use of the procedure to evaluate 
mental impairments. Following the 
rating of the degree of functional loss 
resulting from the impairment(s), the 
Board then determines the severity of 
the mental impairment(s). 

(1) If the four areas considered by the 
Board as essential to work have been 
rated to indicate a degree of limitation. 
as “none” or “slight” in the first and 
second area, “never” or “seldom” in the. 
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third area, and “never” in the fourth 
area, the Board can generally conclude 
that the impairment(s) is not severe, 
unless the evidence otherwise indicates 
that there is significant limitation of the 
claimant's mental ability to do basic 
work activities (see § 220.102). 

(2) If the claimant's mental 
impairment(s) is severe, the Board must 
then determine if it meets or equals a 
listed: mental impairment. This is done 
by comparing the Board's prior 
conclusions based on this procedure 
(i.e., the presence of certain medical 
findings considered by the Board as 
especially relevant to a claimant's 
ability to work and the Board’s rating of 
functional loss resulting from the mental 
impairment(s)) against the criteria of the 
appropriate listed mental disorder(s). 

(3) If the claimant has a severe 
impairment(s), but the impairment(s) 
neither meets nor equals the Listings, 
the Board will then do a residual 
functional capacity assessment for those 
claimants (employees, widow(er)s, and 
children) whose applications are based 
on disability for any regular employment 
under the Railroad Retirement Act. 

(4) At all adjudicative levels, the 
Board will, in each case, incorporate the 
pertinent findings and conclusions 
based on this procedure in its decision 
rationale. The Board's rationale must 
show the significant history, including 
examination, laboratory findings, and 
functional limitations that the Board 
considered in reaching conclusions 
about the severity of the mental 
impairment(s). 


§ 220.102 Non-severe impairment(s), 
defined. 


(a) Non-severe impairments). An 
impairment or combination of 
impairments is not severe if it does not 
significantly limit the claimant's 
physical or mental ability to do basic 
work activities. 

(b) Basic work activities. Basic work 
activities means the ability and 
aptitudes necessary to do most jobs. 
Examples of these include— 

(1) Physical functions such as walking, 
standing, sitting, lifting, pushing, pulling, 
reaching, carrying, or handling; 

(2) Capacities for seeing, hearing, and 
speaking; 

(3) Understanding, carrying out, and 
remembering simple instructions; 

(4) Use of judgment; 

(5) Responding appropriately to 
supervision, co-workers and usual work 
situations; and 

(6) Dealing with changes in a routine 
work setting. et 
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§ 220.103 Two.or more unrelated | 
impairments—initial claims. 


(a) Unrelated severe impairments. 
Two or more unrelated severe 
impairments cannot be combined to 
meet the 12-month duration test. If the 
claimant has a severe impairment(s) and 
then develops another unrelated severe 
impairment(s) but neither one is 
expected to last for 12 months, he or she 
cannot be found disabled even though 
the 2 impairments in combination last 
for 12 months. 

(b) Concurrent impairments, If the 
claimant has 2 or more concurrent 
impairments which, when considered in 
combination, are severe, the board must 
also determine whether the combined 
effect of the impairments can be 
expected to continue to be severe for 12 
months. If 1 or more of the claimant’s 
impairments improves or is expected to 
improve within 12 months, so that the 
combined effect of the claimant's 
impairments is no longer severe, he or 
she will be found to not meet the 12- 
month duration test. 


§ 220.104 Multipie impairments. 

To determine whether the claimant’s 
physical or mental impairment or 
impairments are of a sufficient medical 
severity that such impairment or 
impairments could be the basis of 
eligiblity under the law, the combined 
effect of all of the claimant's 
impairments are considered regardless 
of whether any such impairment, if 
considered separately, would be of 
sufficient severity. If a medically severe 
combination of impairments is found, it 
will be considered throughout the 
disability evaluation process. If a 
medically severe combination of 
impairments is not found, the claimant 
will be determined to be not disabled. 


§ 220.105 initial evaluation of a previous 
disability. 

(a) In some cases, the Board may 
determine that a claimant is not 
currently disabled but was previously 
disabled for a specified period of time in 
the past. This can occur when— 

(1) The disability application was filed 
before the claimant's disability ended 
-but the Board did not make the initial 
determination of disability until after the 
claimant's disability ended; or 

(2) The disability application was filed 
after the claimant's disability ended but 
no later than the 12th month after the 
month the disability ended. 

(b) When evaluating a claim for a 
previous disability, the Board follows 
the steps in §. 220.100 to determine 
whether a disability existed, and follows 
the steps in § 220.180 te determine when 
the disability ended. 


Example 1. The claimant sustained 
multiple fractures to his left leg in an 
automobile accident which occurred on June 
16, 1982. For a period of 18 months following 
the accident the claimant underwent 2 
surgical procedures which restored the 
functional use of his leg. After a recovery 
period following the last surgery, the 
claimant returned to work on February 1, 
1984. 

The claimant, although fully recovered 
medically and regularly employed, filed an 


application on December 3, 1984 for a 


determination of disability for the period June 
16, 1982 through January 31, 1984. The Board 
reviewed his claim in January 1985 and 
determined that he was disabled for the prior 
period which began June 16, 1982 and 
continued through January 31, 1984. A 
disability annuity is payable to the employee 
only for the period December 1, 1983 through 
January 31, 1984. 

An annuity may not begin any earlier than 
the ist of the 12th month before the month in 
which the application was filed (See part 218 
of this chapter for the rules on when an 
annuity may begin). 

Example 2. The claimant is disabled using 
the same medical facts disclosed above, 
beginning June 16, 1982 (the date of the 
automobile accident). The claimant files an 
application for a disability annuity, dated 
December 1, 1983. However, as of February 1, 
1984, and before the Board makes a disability 
determination, the claimant returns to full- 
time work and is no longer considered 
disabled. The Board reviews the claimant's 
application in May 1984 and finds him 
disabled for the period June 16, 1982 through 
January 31, 1984. A disability annuity is 
payable to the employee from December 1, 
1982 through January 31, 1984. (See part 218 of 
this chapter for the rules on when an annuity 
may begin). 


Subpart |I—Medical Considerations 


§ 220.110 Listing of impairments in 
appendix | of this part. 

(a) Purpose of the Listing of 
Impairments. The Listing of Impairments 
describes, for each of the major body 
systems, impairments which are 
considered severe enough to prevent a 
person from doing any substantial 
gainful activity. Most of the listed 
impairments are permanent or expected 
to result in death, or a specific statement 
of duration is made. For all others, the 
evidence must show that the impairment 
has lasted or is expected to last for a 
continuous period of at least 12 months. 

(b) Adult and Childhood Listings. The 
Listing of Impairments consists of two 
parts: 

(1) Part A contains medical criteria 
that apply to claimants age 18 and over. 
The medical criteria in part A-may also 
be applied in evaluating impairments in 
claimants under age ‘18 if the disease 
processes have a similar effect on adults 
and younger persons. 
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(2) Part B contains additional medical 
criteria that apply only to the evaluation 
of impairments of disabled children who 
are between the ages of 16 and 18. 
Certain criteria in part A do not give 
appropriate consideration to the 
particular effects of the disease 
processes in childhood: i.e., when the 
disease process is generally found only 
in children or when the disease process 
differs in its effect on children than on 
adults. Additional criteria are included 
in part B, and the impairment categories 
are, to the extent possible, numbered to 
maintain a relationship with their 
counterparts in part A. In evaluating 
disability for a child between 16 and 18, 
part B will be used first. If the medical 
criteria in part B do not apply, then the 
medical criteria in part A will be used. 

(c) How to use the Listing of 
Impairments. Each section of the Listing 
of Impairments has a general 
introduction containing definitions of 
key concepts used in that section. 
Certain specific medical findings, some 
of which are required in establishing a 
diagnosis or in confirming the existence 
of the impairment for the purpose of this 
Listing, are also given in the narrative 
introduction. If the medical findings 
needed to support a diagnosis are not 
given in the introduction or elsewhere in 
the Listing, the diagnosis must still be 
established on the basis of medically 
acceptable clinical and laboratory 
techniques. Following the introduction 
in each section, the required level of 
severity of impairment is shown under 
“Category of Impairments” by one or 
more sets of medical findings. The 
medical findings consist of symptoms, 
signs, and laboratory findings. 

(d) Diagnosis of Impairments. The 
Board will not consider the claimant’s 
impairment to be one listed in appendix 
1 of this part solely because it has the 
diagnosis of a listed impairment. It must 
also have the findings shown in the 
Listing of that impairment. 

(e) Addiction to Alcohol or Drugs. If a 
claimant has a condition diagnosed as 
addiction to alcohol or drugs, this will 
not, by itself, be a basis for determining 
whether the claimant is, or is not, 
disabled. As with any other medical 
condition, the Board will decide whether 
the claimant is disabled based on 
symptoms, signs, and laboratory 
findings. 


§220.111 Medical equivalence. 


(a) How medical equivalence is 
determined. The Board will decide that 
the claimant's impairment(s) is 
medically equivalent to a listed 
impairment in appendix 1 of this part it 
the medical findings are at least equal in 





severity and duration to the listed 
findings. The Board compares the 
symptoms, signs, and laboratory 
findings about the claimant's 
impairment(s), as shown in the medical 
evidence in his or her claim, with the 
medical criteria shown with the listed 
impairment. If the claimant's impairment 
is not listed, the Board will consider the 
listed impairment most like the 
claimant's impairment to decide 
whether his or her impairment is 
medically equal. If the claimant has 
more than one impairment, and none of 
them meets or equals a listed 
impairment, the Board will review the 
symptoms, signs, and laboratory 
findings about the claimant's 
impairments to determine wheter the 
combination of his or her impairments is 
medically equal to any listed 
impairment. 

(b) Medical equivalence must be 
based on medical findings. The Board 
will base its decision about whether the 
claimant's impairment(s) is medically 
equal to a listed impairment on medical 
evidence only. Any medical findings in 
the evidence must be supported by 
medically acceptable clinical and 
laboratory diagnostic techniques. The 
Board will also consider the medical 
opinion given by one or more physicians 
employed or engaged by the Board or 
the Social Security Administration to 
make medical judgments. 


§ 220.112 Conclusions sometar ed physicians 
concerning the claimant's disability. 

(a) General. Under the statute, the 
Board is responsible for making the 
decision about whether a claimant 
meets the statutory definition of 
disability. A claimant can only be found 
disabled if he or she is unable to do any 
substantial gainful activity by reason of 
any medically determinable physical or 
mental impairment which can be 
expected to result in death or which has 
lasted or can be expected to last for a 
continuous period of not less than 12 
months. (See § 220.28). A claimant's 
impairment must result from anatomical, 
physiological, or psychological 
abnormalities which are demonstrable 
by medically acceptable clinical and 
laboratory diagnostic techniques. (See 
§ 220.27). Except in cases of remarried 
widows, widowers, and surviving 
divorced spouses, the decision as to 
whether a claimant is disabled may 
involve more than medical 
considerations and the Board may have 
to consider such factors as age, 
education, and past work experience. 
Such vocational factors are not within 
the expertise of medical sources. 

(b) Medical opinions that are 
conclusive. A medical opinion by a 


treating source will be conclusive as to 
the medical issues of the nature and 
severity of a claimant's impairment(s} 
where the Board finds that (1) it is fully 
supported by medically acceptable 
clinical and laboratory diagnostic 
techniques and (2) it is not inconsistent 
with the other substantial medical 
evidence of record. A medical opinion 
that is not fully supported will not be 
conclusive. 

(c) Medical opinions that are not fully 
supported. If an opinion by a treating 
source{s) is not fully supported, the 
Board will make every reasonable effort 
(i.e., an initial request and, after 20 days, 
one follow-up request) to obtain from 
the claimant's treating source(s) the 
relevant evidence that supports the 
medical opinion({s) before the Board 
makes a determination as to whether a 
claimant is disabled. 


Example—tin a case involving an organic 
mental disorder caused by trauma to the 
head, a consultative physician, upon 
interview with the claimant, found only mild 
disorientation as to time and place. The 
claimant's treating physician reports that the 
claimant, as the result of his impairment, has 
severe disorientation as to time and place. 
The treating physician supplies office notes 
which follow the course of the claimant's 
iliness from the date of injury to the present. 
These notes indicate that the claimant's 
condition is such that he has some “good 
days” on which he appears to be unimpaired, 
but generally support the treating physician's 
opinion that the claimant is severely 
impaired. In this case the treating physician's 
opinion will be given some weight over that 
of the consultative physician. 


(d) Znconsistent medical opinions. 
Where the Board finds that the opinion 
of a treating source regarding medical 
issues is inconsistent with the evidence 
of record, including opinions of other 
sources that are supported by medically 
acceptable clinical and laboratory 
diagnostic techniques, the Board must 
resolve the inconsistency. If necessary 
to resolve the inconsistency, the Board 
will secure additional independent 
evidence and/or further interpretation 
or explanation from the treating 
source(s) and/or the consultative 
physician or psychologist. The Board's 
determination will be based on all the 
evidence in the case record, including 
the opinions of the medical sources. In 
resolving an inconsistency, the Board 
will give some extra weight to the 
treating source’s supported opinion(s) 
which interprets the medical findings 
about the nature and severity of the 
impairment(s). 

Example—tin a case involving arthritis of 
the shoulder, where the X-rays confirm bone 
destruction, the examinations indicate 
minimal swelling and inflammation, but the 
treating source supplies evidence of greater 


‘Federal Register / Vol. 56, No. 60 / Thursday, March 28, 1991°/ Rules and Regulations 


restriction in the range of motion than found 
by the consultative physician, the Board will 
ask the treating source for further 
interpretation of the range of motion studies. 
If the treating source supplies a reasonable 
explantion. e.g., that the individual's 

condition is subject to periods of aggravation, 
the treating source's explanation will be 
given some extra weight over that of the 
consultative physician. 


(e) Medical opinions that will not be 
considered conclusive nor given extra 
weight. The Board will not consider as 
conclusive nor give extra weight to 
medical opinions which are not in 
accord with the statutory or regulatory 
standards for establishing disability. 
Thus, opinions that the individual’s 
impairments meet the Listing of 
Impairments in Appendix 1 of this part, 
where the medical findings which are 
the basis for that conclusion would not 
meet the specific criteria applicable to 
the particular impairment as set out in 
the Listing. will not be conclusive nor 
given extra weight. Likewise, an 
opinion(s) as to the individual's residual 
functional capacity which is not in 
accord with regulatory requirements set 
forth in §§ 220.120 and 220.121 will not 
be conclusive nor given extra weight. 


Example 1.—A medical opinion that an 
impairment meets listing 2.02 but the medical 
findings show that the individual's visual 
acuity in the better eye after best correction 
is 20/100, would not be conclusive nor would 
it be given extra weight since listing 2.02 
requires that the remaining vision in the 
better eye after best correction be 20/200 or 
less. 

Example 2.—A medical opinion that the 
individual is limited to light work when the 
evidence shows that he or she can lift a 
maximum of 50 pounds and lift 25 pounds 
frequently will not be considered as 
conclusive nor given extra weight. This is 
because the individual's exertional capacity 
exceeds the criteria set forth in the 
regulations for light work. 


§ 220.113 Symptoms, signs, and 
laboratory findings. 

Medical findings consist of symptoms, 
signs, and laboratory findings: 

(a) Symptoms are the claimant's own 
description of his or her physical or 
mental impairment{s). The claimant's 
statements alone are not enough to 
establish that there is a physical or 
mental impairment(s). 

(b) Signs are anatomical, 
physiological, or psychological 
abnormalities which can be observed, 
apart from the claimant’s own 
statements (symptoms). Signs must be 
shown by medically acceptable clinical 
diagnostic techniques. Psychiatric signs 
are medically demonstrable phenomena 
which indicate specific abnormalities of 
behavior, affect, thought, memory, 
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orientation and contact with reality. 
They must also be shown by observable 
facts that can be medically described 
and evaluated. 

(c) Laboratory findings are 
anatomical, physiological, or 
psychological phenomena which can be 
shown by the use of medically 
acceptable laboratory diagnostic 
techniques. Some of these diagnostic 
techniques include chemical tests, 
electrophysiological studies 
(electrocardiogram, 
electroencephalogram, etc.) x-rays, and 
psychological tests. 


§ 220.114 Evaluation of symptoms, 
including pain. 

The Board considers all of the 
claimant's symptoms, including pain, 
and the extent to which signs and 
laboratory findings confirm these 
symptoms. The Board will not find the 
claimant disabled based on his or her 
symptoms unless medical signs or 
findings show a medical impairment 
that could be reasonably expected to 
produce those symptoms. 


§ 220.115 
treatment. 


(a) What treatment the claimant must 
follow. \n order to get a disability 
annuity, the claimant must follow 
treatment prescribed by his or her 
physician if this treatment can restore 
the claimant's ability to work. 

(b) When the claimant does not follow 
prescribed treatment. If the claimant 
does not follow the prescribed treatment 
without a good reason, the Board will 
find him or her not disabled or, if the 
claimant is already receiving a disability 
annuity, the Board will stop paying the 
annuity. 

(c) Acceptable reasons for failure to 
follow prescribed treatment. The 
following are examples of a good reason 
for not following treatment: 

(1) The specific medical treatment is 
contrary to the established teaching and 
tenets of the claimant's religion. 

(2) The prescribed treatment would be 
cataract surgery for one eye, when there 
is an impairment of the other eye 
resulting in a severe loss of vision and is 
not subject to improvement through 
surgery. 

(3) Surgery was previously performed 
with unsuccessful results and the same 
surgery is again being recommended for 
the same impairment. 

(4) The treatment because of its 
magnitude (e.g., open heart surgery), 
unusual nature (e.g., organ transplant), 
or other reason is very risky for the 
claimant. 


Need to follow prescribed 


(5) The treatment involves amputation 
of an extremity, or a major part of an 
extremity. 


Subpart J—Residual Functional 
Capacity 


§ 220.120 Residual functional capacity, 
defined. 


(a) General. (1) The claimant's 
impairment(s) may cause physical and 
mental limitations that affect what the 
claimant can do in a work setting. 
Residual functional capacity is what the 
claimant can do despite his or her 
limitations. If the claimant has more 
than one impairment, the Board will 
consider all of his or her impairments of 
which the Board is aware. The Board 
considers the claimant's capacity for 
various functions as described in the 
following paragraphs: (b) physical 
abilities, (c) mental impairments, and (d) 
other impairments. Residual functional 
capacity is a medical assessment. 
However, it may include descriptions 
(even the claimant's) of the limitations 
that go beyond the symptoms that are 
important in diagnosis and treatment of 
the claimant's medical impairment(s) 
and may include observations of the 
claimant's work limitations in addition 
to those usually made during formal 
medical examinations. 

(2) The descriptions and observations 
of the limitations, when used, must be 
considered along with the rest of the 
claimant's medical records to enable the 
Board to decide to what extent the 
claimant's impairment(s) keeps him or 
her from performing particular work 
activities. 

(3) The assessment of the claimant's 
residual functional capacity for work is 
not a decision on whether the claimant 


’ is disabled, but is used as the basis for 


determining the particular types of work 
the claimant may be able to do despite 
his or her impairment(s). A claimant's 
vocational background (see §§ 220.125 
through 220.134) is considered along 
with his or her residual functional 
capacity in arriving at a disability 
decision. 

(b) Physical abilities. When the Board 
assesses the claimant's physical 
abilities, the Board assesses the severity 
of his or her impairment(s) and 
determines his or her residual functional 
capacity for work activity on a regular 
and continuing basis. The Board 
considers the claimant's ability to do 
physical activities such as walking, 
standing, lifting, carrying, pushing, 
pulling, reaching, handling, and the 
evaluation of other physical functions. A 
limited ability to do these things may 
reduce the claimant's ability to do work. 


(c) Mental impairments. When the 
board assesses a claimant's mental 
impairment(s), the Board considers the 
factors, such as— 

(1) His or her ability to understand, to 
— out, and remember instructions; 
an 

(2) His or her ability to respond 
appropriately to supervision, co- 
workers, and work pressures in a work 
setting. 

(d) Other impairments. Some 
medically determinable impairments, 
such as skin impairments, epilepsy, and 
impairments of vision, hearing, or other 
senses, postural and manipulative 
limitations, and environmental 
restrictions do not limit physical 
exertion. If the claimant has this type of 
impairment, in addition to one that 
affects physical exertion, the Board 
considers both in deciding his or her 
residual functional capacity. 


§220.121 Responsibility for assessing and 
determining residual functional capacity. 

(a) For cases at the initial or 
reconsideration level, the responsibility 
for determining residual functional 
capacity rests with the bureau of 
retirement claims. This assessment is 
based on all the evidence the Board has, 
including any statements regarding what 
the claimant can still do that have been 
provided by treating or examining 
physicians, consultative physicians, or 
any other physician designated by the 
Board. In any case where there is 
evidence which indicates the existence 
of a mental impairment, the bureau of 
retirement claims will not make a 
residual functional capacity 
determination without making every 
reasonable effort to ensure that a 
qualified psychiatrist or psychologist 
has provided a medical review of the 
case. 

(b) For cases at the hearing level or 
the three-member-Board review level, 
the responsibility for deciding residual 
functional capacity rests with the 
hearings officer or the three-member 
Board, respectively. 


Subpart K—Vocational Considerations 


§ 220.125 When vocational background is 
considered. 

(a) General. The Board will consider 
vocational factors when the claiment is 
applying for— 

(1) An employee annuity based on 
disability for any regular employment; 
(See § 220.45(b)) 

(2) Widow(er) disability annuity; or 

(3) Child’s disability annuity based on 
disability before age 22. 

(b) Disability determinations in which 
vocational factors must be considered 
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along with medical evidence. When the 
Board cannot decide whether the 
claimant is disabled on medical 
evidence alone, the Board must use 
other evidence. 

(1) The Board will use information 
from the claimant about his or her age, 
education, and work experience. 

(2) The Board will consider the. 
doctors’ reports; and hospital records, as 
well as the claimant's own statements 
and other evidence to determine a 
claimant's residual functional capacity 
and how it affects the work the claimant 
can do. Sometimes, to do this, the Board 
will need to ask the claimant to have 
special examinations or tests. (See 
§ 220.50.) 

(3) If the Board finds that the claimant 
can no longer do the work he or she has 
done in the past, the Board will 
determine whether the claimant can do 
other work (jobs) which exist in 
significant numbers in the national 
economy. 


§ 220.126 Relationship of ability to do 
work and residual functional capacity. 

(a) If the claimant can do his or her 
previous work (his or her usual work or 
other applicable past work), the Board 
will determine he or she is not disabled. 

(b) If the residual functional capacity 
is not enough for the claimant to do any 
of his or her previous work, the Board 
must still decide if the claimant can do 
any other work. To determine whether 
the claimant can do other work, the 
Board will consider the claimant's 
residual functional capacity, and his or 
her age, education, and work 
experience. Any work (jobs) that the 
claimant can do must exist in significant 
numbers in the national economy (either 
in the region where he or she lives or in 
several regions of the country). 


§ 220.127 When the only work experience 
is arduous unskilled physical labor. 

(a) Arduous work. Arduous work is 
primarily physical work requiring a high 
level of strength or endurance. The 
Board will consider the claimant unable 
to do lighter work and therefore, 
disabled if he or she has— 

(1) A marginal education (see 
§ 220.129); 

(2) Work experience of 35 years or 
more during which he or she did 
arduous unskilled physical labor; and 

(3) A severe impairment which no 
longer allows him or her to do arduous 
unskilled physical labor. 

(b) Exceptions. The Board may 
consider the claimant not disabled if— 

(1) The claimant is working or has 
worked despite his or her impairment(s) 
(except where work is sporadic or not 
medically advisable); or 


(2) Evidence shows that the claimant 
has training or past work experience 
which enables him or her to do 
substantial gainful activity in another 
occupation with his or her impairment, 
either full-time or on reasonably regular 
part-time basis. 

Example: B is a 60-year-old miner with a 
4th grade education who has a life-long 
history of arduous physical labor. B says that 
he is disabled because of arthritis of the 
spine, hips, and knees, and other 
impairments. Medical evidence shows a 
combination of impairments and establishes 
that these impairments prevent B from 
performing his usual work or any. other type 
of arduous physical labor. His vocational 
background does not show that he has skills 
or capabilities needed to do lighter work 
which would be readily transferable to 
another work setting. Under these 
circumstances, the Board will find that B is 
disabled. 


§ 220.128 Age as a vocational factor. 

(a) General. (1) Age refers to how old 
the claimaint is (chronological age) and 
the extent to which his or her age affects 
his or her ability to— 

(i) Adapt to a new work situation; and 

(ii) Do work in competition with 
others. 

(2) In determining disability, the Board 
does not consider age alone. The Board 
must also consider the claimant’s 
residual functional capacity, education, 
and work experience. If the claimant is 
unemployed because of his or her age 
and can still do a significant number of 
jobs which exist in the national 
economy, the Board will find that he or 
she is not disabled. Appendix 2 of this 
part explains in detail how the Board 
considers age as a vocational factor. 
However, the Board does not apply 
these age categories mechanically in a 
borderline situation. 

(b) Younger person. If the claimant is 
under age 50, the Board generally dces 
not consider that his or her age will 
seriously affect the ability to adapt to a 
new work situation. In some 
circumstances, the Board considers age 
45 a handicap in adapting to a new work 
setting (see Rule 201.17 in appendix 2 of 
this part). 

(c) Person approaching advanced age. 
If the claimant is closely approaching 
advanced age (50-54), the Board 
considers that the claimant's age, along 
with a severe impairment and limited 
work experience, may seriously affect 
the claimant's ability to adjust to a 
significant number of jobs in the 
national economy. 

(d) Person of advanced age. The 
Board considers that advanced age (55 
or over) is the point at which age 
significantly affects the claimant's 
ability to do substantial gainful activity. 
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(1) If the claimant is severly impaired 
and of advanced age, and he or she - 
cannot do medium work (see § 220.132), 
the claimant may not be able to work’ 
unless he or she has skills that can be 
used in less demanding jobs which exist 
in significant numbers in the national 
economy. 

(2) If the claimant is close to 
retirement age (60-64) and has a severe 
impairment, the Board will not consider 
him or her able to adjust to sedentary or 
light work unless the claimant has skills 
which are highly marketable. 


§ 220.129 Education as a vocational 
factor. 


(a) General. “Education” is primarily 
used to mean formal schooling or other 
training which contributes to the 
claimant's ability to meet vocational 
requirements, for example, reasoning 
ability, communication skills, and 
arithmetical ability. If the claimant does 
not have formal schooling, this does not 
necessarily mean that the claimant is 
uneducated or lacks these abilities. Past 
work experience and the kinds of 
responsibilities the claimant had when 
he or she was working may show that 
he or she has intellectual abilities, 
although the claimant may have little 
formal education. A claimant's daily 
activities, hobbies, or the results of 
testing may also show that the claimant 
has significant intellectual ability that 
can be used to work. 

(b) How the Board evaluates the 
claimant’s education. (1) The 
importance of the claimant's educational 
background may depend upon how 
much time has passed between the 
completion of the claimant's formal 
education and the beginning of the 
claimant's physical or mental 
impairment(s) and what the claimant 
has done with his or her education in a 
work or other setting. Formal education 
completed many years before the 
claimant's impairment(s) began, or 
unused skills and knowledge that were a 
part of the claimant's formal education, 
may no longer be useful or meaningful in 
terms of ability to work. Therefore, the 
numerical grade level that the claimant 
completed in school may not represent 
his or her actual educational abilities. 
These educational abilities may be 
higher or lower than the numerical grade 
level that the claimant completed. 
However, if there is no other evidence to 
contradict it, the Board uses the 
claimant's numerical grade level to 
determine the claimant's educational 
abilities. The term “education” also 
includes how well the claimant is able 
to communicate in English since this 
ability is often acquired or improved by 
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education. In evaluating the claimant's 
educational level, the Board uses the 
following categories: 

(1) U/literacy. Illiteracy means the 
inability to read or write. The Board will 
consider the claimant illiterate if he or 
she cannot read or write a simple 
message such as instructions or 
inventory lists even though the claimant 
can sign his or her name. Generally, the 
illiterate claimant has had little or no 
formal schooling. 

(2) Marginal education. Marginal 
education means ability in reasoning, 
arithmetic, and language skills which 
are needed to do simple, unskilled types 
of jobs. Generally, this means a 6th 
grade or less level of education. 

(3) Limited education. Limited 
education means ability in reasoning, 
arithmetic, and language skills, but not 
enough to allow a person with these 
educational qualifications to do most of 
the more complex duties needed in 
semi-skilled or skilled jobs. Generally, a 
limited education is a 7th grade through 
11th grade level of education. 

(4) High school education and above. 
High school and above means abilities 
in reasoning, arithmetic, and language 
skills acquired through formal schooling 
at a 12th grade level or above. The 
claimant with this level of education is 
generally considered able to do semi- 
skilled through skilled work. 

(5) Inability to communicate in 
English. Since the ability to speak, read, 
and understand English is generally 
learned or increased at school, the 
Board may consider this an educational 
factor. Because English is the dominant 
language of the country, it may be 
difficult for the claimant who does not 
speak and understand English to do a 
job, regardless of the amount of 
education he or she may have in another 
language. The claimant's ability to 
speak, read and understand English will 
be considered when the Board evaluates 
what work, if any, he or she can do. 

(6) Information about the claimant’s 
education. The Board will ask the 
claimant how long he or she attended 
school and whether he or she can speak, 
understand, read and write in English, 
and do at least simple calculations in 
arithmetic. The Board will also consider 
information about how much formal or 
informal education the claimant 
received from his or her previous work, 
community projects, hobbies and any 
other activities which might help him or 
ner to work. 


§ 220.130 . Work experience as a vocational 
factor. 
(a) General—Work experience means 
skills and abilities the claimant has 
acquired through work he or she has 


done which show the type of work he or 
she may be expected to do. Work the 
claimant has already been able to do 
shows the kind of work that he or she 
may be expected to do. The Board 
considers that the claimant's work 
experience is relevant and applies when 
it was done within the last 15 years, 
lasted long enough for him or her to 
learn to do it, and was substantial 
gainful activity. This work experience is 
called “past relevant work.” The Board 
does not usually consider that work the 
claimant did 15 years or more before the 
time the Board is deciding whether he or 
she is disabled (or when the disability 
insured status requirement was last met, 
if earlier) applies. A gradual change 
occurs in most jobs so that after 15 
years, it is no longer realistic to expect 
that skills and abilities acquired in a job 
done then continue to apply. The 15-year 
guide is intended to insure that remote 
work experience is not currently 
applied. If the claimant has no work 
experience or worked only “off-and-on" 
or for brief periods of time during the 15- 
year period, the Board generally 
considers that these do not apply. If the 
claimant has acquired skills through his 
or her past work, the Board considers 
the claimant to have these work skills 
unless he or she cannot use them in 
other skilled or semi-skilled work that 
he or she can do. If the claimant cannot 
use his or her skills in other skilled or 
semi-skilled work, the Board will 
consider his or her work background the 
same as unskilled. However, even if the 
claimant has no work experience, the 
Board may consider that the claimant is 
able to do unskilled work because it 
requires little or no judgment and can be 
learned in a short period of time. 

(b) Information about the claimant's 
work. (1) Sometimes the Board will need 
information about the claimant's past 
work to make a disability determination. 
The Board may request work 
information from— 

(i) The claimant; and 

(ii) The claimant's employer or other 
person who knows about the claimant's 
work (member of family or co-worker) 
with the claimant's permission. 

(2) The Board will ask for the 
following information about all the jobs 
the claimant has had in the last 15 years: 

{i) The dates the claimant worked. 

(ii) All the duites the claimant did. 

(iii) Any tools, machinery, and 
equipment the claimant used. 

{iv) The amount of walking, standing, 
sitting, lifting and carrying the claimant 
did during the-work day, as well as any 
— physical and mental duties of the 


job 
(3) If all the claimant's work in the’ 
past 15 years has been arduous and 


unskilled, and the claimant has very 
little education, the Board will ask the 
claimant to tell about all of his or her 
work from the time he or she first began 
working, (See § 220.45({b).) 


§ 220.131 Work which exists in the 
national economy. 

(a) General. The Board considers that 
work exists in the national economy 
when it exists in significant numbers 
either in the region where the claimant 
lives or in several other regions of the 
country. It does not matter whether— 

(1) Work exits in the immediate area 
in which the claimant lives, 

(2) A specific job vacancy exists for 
the claimant; or 

(3) The claimant would be hired if the 
claimant applied for work.- 

(b) How the Board determines the 
existence of work. Work exists in the 
national economy when there are a 
significant number of jobs (in one or 
more occupations) having requirements 
which the claimant is able to meet with 
his or her physical or mental ability and 
vocational qualifications. Isolated jobs 
that exist in very limited numbers in 
relatively few locations outside the 
region where the claimant lives are not 
considered “work which exists in the 
national economy.” The Board will not 
deny the claimant a disability annuity 
on the basis of the existence of these 
kinds of jobs. The Board will determine 
that the claimant is disabled if the work 
he or she can do does not exist in the 
national economy. If the work the 
claimant can do does exist in the 
national economy, the Board will 
determine that the claimant is not 
disabled. 

(c) Inability to obtain work. The 
Board will determine that the claimant 
is not disabled if he or she has the 
residual functional capacity and 
vocational abilities to do work which 
exists in the national economy but the 
claimant remains unemployed because 
of— 

(1) His or her inability to get work; 

(2) Lack of work in his or her local 
area; 

(3) The hiring practices of employers; 

(4) Technological changes in the 
industry in which the claimant has 
worked; 

(5) Cyclical economic conditions; 

(6) No job openings for the claimant; 

(7) The claimant not actually being 
hired to do work he or she could 
otherwise do; or 

(8) The claimant not wishing to do a 
particular type of work. 

(d) Administrative notice of job data. 
The following sources are used when 
the Board determines that unskilled, 
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sedentary, light and medium jobs exist 
in the national economy: 

(1) Dictionary of Occupational Titles, 
published by the Department of Labor. 

(2) County Business Patterns, 
published by the Bureau of the Census. 

(3) Census Reports, also published by 
the Bureau of the Census. 

(4) Occupational Analyses, prepared 
for the Social Security Administration 
by various State employment agencies. 

(5) Occupational Outlook Handbook, 
published by the Bureau of Labor 
Statistics. 

(e) Use of vocational experts and 
other specialists. If the issue in 
determining whether the claimant is 
disabled is whether his or her work 
skills can be used in other work and the 
specific occupations in which they can 
be used, or there is a similarly complex 
issue, the Board may use the services of 
a vocational expert or other specialist. 
The Board will decide whether to use a 
vocational expert or other specialist. 


§ 220.132 Physical exertion requirements. 

To determine the physical exertion 
requirements of work in the national 
economy, jobs are classified as 
“sedentary”, “light”, “medium”, 
“heavy”, and “very heavy.” These terms 
have the same meaning as they have in 
the Dictionary of Occupational Titles, 
published by the Department of Labor. 
In making disability determinations the 
Board uses the following definitions: 

(a) Sedentary work. Sedentary work 
involves lifting no more than 10 pounds 
at a time and occasionally lifting or 
carrying articles like docket files, 
ledgers, and small tools. Although a 
sedentary job is defined as one which 
involves sitting, a certain amount of 
walking and standing is often necessary 
in carrying out job duties. Jobs are 
sedentary if walking and standing are 
required occasionally and the other 
sedentary criteria are met. 

(b) Light work. Light work involves 
lifting no more than 20 pounds at a time 
with frequent lifting or carrying of 
objects weighing up to 10 pounds. Even 
though the weight lifted may be very 
little, a job is in this category when it 
requires a good deal of walking or 
standing, or when it involves sitting 
most of the time with some pushing and 
pulling of arm or leg controls. To be 
considered capable of performing a full 
or wide range of light work, the claimant 
must have the ability to do substantially 
all of these activities. If the claimant can 
do light work, the Board determines that 
he or she can also do sedentary work, 
unless there are additional limiting 
factors such as loss of fine dexerity‘or 
inability to sit for long periods of time. 


(c) Medium work. Medium work 
involves lifting no more than 50 pounds 
at a time with frequent lifting or carrying 
of objects weighing up to 25 pounds. If 
the claimant can do medium work, the 
Board determines that he or she can also 
do sedentary and light work. 

(d) Heavy work. Heavy work involves 
lifting no more than 100 pounds at a time 
with frequent lifting or carrying of 
objects weighing up to 50 pounds. If the 
claimant can do heavy work, the Board 
determines that he or she can also do 
medium, light, and sedentary work. 

(e) Very heavy work. Very heavy 
work involves lifting objects weighing 
more than 100 pounds at a time with 
frequent lifting or carrying of objects 
weighing 50 pounds or more. If the 
claimant can do very heavy work, the 
Board determines that he or she can also 
do heavy, medium, light and sedentary 
work, 


§ 220.133 Skill requirements. 


(a) General. To evaluate skills and to 
help determine the existence in the 
national economy of work the claimant 
is able to do, occupations are classified 
as unskilled, semi-skilled, and skilled. In 
classifying these occupations, the Board 
uses materials published by the 
Department of Labor. 

(b) Unskilled work. Unskilled work is 
work which needs little or no judgment 
to do simple duties that can be learned 
on the job in a short period of time (30 
days). The job may or may not require 
considerable strength. A job is 
considered unskilled if the claimant can 
usually learn to do the job in 30 days, 
and little job training and judgment are 
needed. The claimant does not gain 
work skills by doing unskilled jobs. For 
example, jobs are considered unskilled 
if primary work duties are— 

(1) Handling; 

(2) Feeding; 

(3) Offbearing (placing or removing 
materials from machines which are 
automatic or operated by others); or 

(4) Machine tending. 

(c) Semi-skilled work. Semi-skilled 
work is work which needs some skills 
but does not require doing the more 
complex work duties. A job may be 
classified as semi-skilled where 
coordination and dexterity are 
necessary, as when hand or feet must be 
moved quickly to do repetitive tasks. 
Semi-skilled jobs may require— 

(1) Alertness and close attention to 
watching machine processes; 

(2) Inspecting, testing, or otherwise 
looking for irregularities; 

(3) Tending or guarding equipment, 
property, materials, or persons against 
loss, damage, or injury; or 
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(4) Other types of activities which are 
similarly less complex than skilled work 
but more complex than unskilled work. 

(d) Skilled work. Skilled work 
requires qualifications in which a person 
uses judgment to determine the machine 
and manual operations to be performed 
in order to obtain the proper form, 
quality, or quantity of material to be 
produced. Skilled jobs may require— 

(1) Laying out work; 

(2) Estimating quality; 

(3) Determining suitability and needed 
quantities of materials; 

(4) Making precise measurements; 

(5) Reading blueprints or other 
specifications; 

(6) Making necessary computations or 
mechanical adjustments to control or 
regulate work; or 

(7) Dealing with people, facts, figures 
or abstract ideas at a high level of 
complexity. 

(e) Skills that can be used in other 
work (transferability). 

(1) What the Board means by 
transferable skills. The Board considers 
the claimant to have skills that can be 
used in other jobs, when the skilled or 
semi-skilled work activities the claimant 
did in past work can be used to meet the 
requirements of skilled or semi-skilled 
work activities of other jobs or kinds of 
work. This depends largely on the 
similarity of occupationally significant 
work activities among different jobs. 

(2) How the Board determines skills 
that can be transferred to other jobs. 
Transferability is most probable and 
meaningful among jobs in which— 

(i) The same or a lesser degree of skill 
is required; 

(ii) The same or similar tools and 
machines are used; and 

{iii) The same or similar raw 
materials, products, processes, or 
services are involved. 

(3) Degrees of transferability. There 
are degrees of transferability of skills 
ranging from very close similarities to 
remote and incidental similarities 
among jobs. A complete similarity of all 
three factors is not necessary for 
transferability. However, when skills 
are so specialized or have been acquired 
in such an isolated vocational setting 
(like many jobs in mining, agriculture, or 
fishing) that they are not readily usable 
in other industries, jobs, and work 
settings, they are considered not 
transferable. 


§ 220.134 Medical Vocational Guidelines in 
Appendix 2 of this Part. 

. (a) The Dictionary of Occupational 
Titles includes information about jobs 
(classified by their exertional and skill 
requirements) that exist in the national 
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economy. Appendix 2.of this Part 
provides rules using this data reflecting 
major functional and vocational | 
patterns. 

(b) The Board applies that rules in 
appendix 2 of this part in cases where a 
claimant is not doing substantial gainful 
activity and is prevented by a severe 
impairment(s) from doing vocationally 
relevant past work. 

(c) The rules in appendix 2 of this Part 
do not cover all possible variations of 
factors. The Board:does not apply these 
rules if one of the findings of fact about 
the claimant's vocational factors and 
residual functional capacity is not the 
same as the corresponding criterion of a 
rule. In these instances, the Board gives 
full consideration to all relevant facts in 
accordance with the definitions and 
discussions under vocational 
considerations. However, if the findings 
of fact made about all factors are the 
same as the rule, the Board uses that 
rule to decide whether that claimant is 


disabled. 


Subpart L—Substantial Gainful Activity 
§ 220.140 General. 


The work that a claimant has done 
during any period in which the claimant 
believes he or she is disabled may show 
that the claimant is able to do work at 
the substantial gainful activity level. If 
the claimant is able to engage in 
substantial gainful activity, the Board 
will find that the claimant is not 
disabled for any regular employment 
under the Railroad Retirement Act. Even 
if the work the claimant has done was 
not substantial gainful activity, it may 
show that the claimant is able to do 
more work than he or she actually did. 
The Board will consider all of the 
medical and vocational evidence in the 
claimant's file to decide whether or not 
the claimant has the ability to engage in 
substantial gainful activity. 


§ 220.141 Substantial gainful activity, 
defined. 


Substantial gainful activity is work 
activity that is both substantial and 
gainful 

(a) Substantial work activity. 
Substantial work activity is work 
activity that involves doing significant 
physical or mental activities. The 
claimant's work may be substantial 
even if it is done on a part-time basis or 
if the claimant does less, gets paid less, 
or has less responsibility than when the 
claimant worked before. 

(b) Gainful work activity. Gainful 
work activity is work activity that the 
claimant does for pay or profit. Work 
activity is gainful if it is the kind of work 


usually done for pay or profit, whether 
or not a profit is séalinas: 

(c) Some other activities. Generally, 
the Board does not consider activities 
like taking care of one’s self, household 
tasks, hobbies, therapy, school 
attendance, club activities, or social 
programs to be substantial gainful 
activity. 

§ 220.142 General information about work 
activity. 

(a) The nature of the claimant’s work. 
If the claimant's duties require use of the 
claimant's experience, skills, 
supervision and responsibilities, or 
contribute substantially to the operation 


. of a business, this tends to show that the 


claimant has the ability to work at the 
substantial gainful activity level. 

(b) How well the claimant performs. 
The Board considers how well the 
claimant does his or her work when the 
Board determines whether or not the 
claimant is doing substantial gainful 
activity. If the claimant does his or her 
work satisfactorily, this may show that 
the claimant is working at the 
substantial gainful activity level. If the 
claimant is unable, because of his or her 
impairments, to do ordinary or simple 
tasks satisfactorily without more 
supervision or assistance than is usually 
given other people doing similar work, 
this may show that the claimant is not 
working at the substantial gainful 
activity level. If the claimant is doing 
work that involves minimal duties that 
make little or no demands on the 
claimant and that are of little or no use 
to the claimant's railroad or non- 
railroad employer, or to the operation of 
a business if the claimant is self- 
employed, this does not show that the 
claimant is working at the substantial 
gainful activity levei. 

(c) Jf the claimant's work is done 
under special conditions. Even though 
the work the claimant is doing takes into 
account his or her impairment, such as 
work done in a sheltered workshop or 
as a patient in a hospital, it may still 
show that the claimant has the 
necessary skills and ability to work at 
the substantial gainful activity level. 

(d) Jf the claimant is self-employed. 
Supervisory, managerial, advisory or 
other significant personal services that 
the claimant performs as a self- 
employed person may show that the 
claimant is able to do substantial gainful 
activity. 

_ (e) Time spent in work. While the time 
the claimant spends in work is 
important, the Board will not decide 
whether or not the claimant is doing 
substantial gainful activity only on that 
basis. The Board will still evaluate the 
work to decide whether it is substantial 
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and gainful regardless of whether the 
claimant spends more time or less time 
at the job than workers who are not 
impaired and who are doing similar 
work as a regular means of their 
livelihood. 


§ 220.143 Evaluation guides for an 
employed claimant. 


(a) General. The Board uses several 
guides to decide whether the work the 
claimant has done shows that he or she 
is able to do substantial gainful activity. 

(1) The claimant's earnings may show 
the claimant has done substantial 
gainful activity. The amount of the 
claimant’s earnings from work the 
claimant has done may show that he or 
she has engaged in substantial gainful 
activity. Generally, if the claimant 
worked for substantial earnings, this 
will show that he or she is able to do 
substantial gainful activity. On the other 
hand, the fact that the claimant's 
earnings are not substantial will not 
necessarily show that the claimant is 
not able to do substantial gainful 
activity. The Board will generally 
consider work that the claimant is 
forced to stop after a short time because 
of his or her impairment(s) as an 
unsuccessful work attempt and the 
claimant's earnings from that work will 
not show that the claimant is able to do 
substantial gainful activity. 

(2) The Board considers only the 
amount the claimant earns. The Board 
does not consider any income not 
directly related to the claimant's 
productivity when the Board decides 
whether the claimant has done 
substantial gainful activity. If the 
claimant's earnings are subsidized, the 
amount of the subsidy is not counted 
when the Board determines whether or 
not the claimant's work is substantial 
gainful activity. Thus, where work is 
done under special conditions, the Board 
only considers the part of the claimant's 
pay which the claimant actually 
“earns.” For example, where a 
handicapped person does simple tasks 
under close and continuous supervision, 
the Board would not determine that the 
person worked at the substantial gainful 
activity level only on the basis of the 
amount of pay. A railroad or non- 
railroad employer may set a specific 
amount as a subsidy after figuring the 
reasonable value of the employee’s 
services. If the claimant's work is E 
subsidized and the claimant's railroad 
and non-railroad employer does not set 
the amount of the subsidy or does not 
adequately explain how the subsidy was 
figured, the Board will investigate to see 
how much the claimant's work is worth. 
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(3) Jf the claimant is working in a 
environment. lf 


arning 
being paid. The fact that the sheltered 
workshop or similar facility is operating 
at a loss or is receiving some charitable 
contributions or governmental aid does 
not establish that the claimant is not 
earning all he or she is being paid. Since 
persons in military service being treated 
for a severe t usually 
continue to receive full pay, the Board 
evaluates work activity in a therapy 
program or while on limited duty by 
comparing it with similar work in the 
civilian work force or on the basis of 
reasonable worth of the work, rather 
than on the actual amount of the 
earnings. 

(b) Earnings guidelines. (1) General. If 
the claimant is employed, the Board first 
considers the criteria in paragraph (a) of 
this section and § 220.145, and then the 
guides in paragraphs (b)(2), (3), (4), (5), 
and (8) of this section. 

(2) Earnings that will ordinarily show 
that the claimant has engaged in 
substantial gainful activity. The Board 
will consider that the earnings from the 
employed claimant's work activities 
show that the claimant has engaged in 
substantial gainful activity if— 

(i) The claimant's earnings averaged 
more than $200 a month in calendar 
years prior to 1976; 

(ii) The claimant's earnings averaged 
more than $230 a month in calendar year 
1976; 

(iii) The claimant’s earnings averaged 
more than $240 a month in calendar year 
1977; 

(iv) The claimant’s earnings averaged 
more than $260 a month in calendar year 
1978; 

(v} The claimant's earnings averaged 
more than $280 a month in calendar year 
1979; 

(vi) The claimant’s earnings averaged 
more than $300 a month in calendar 
years after 1979 and before 1990; or 

(vii) The claimant’s earnings averaged 
more than $500 a month in calendar 
years after 1989. 

(3) Earnings that will ordinarily show 
that the claimant has not engaged in 
substantial gainful activity. The Board 
will generally consider that the earnings 
from the employed claimant’s work will 
show that the claimant has not engaged 
in a gainful activity if— 

(i) The claimant's earnings averaged 
less than $130 a month in calendar years 
before 1976; 

(ii) The claimant's earnings a 
less than $150 a month in ari 
1976; 


(iii) The claimant's e 
less than $160 a month in 
1977; 

(iv) The claimant's earnings averaged 
less than $170 a month in calendar year 
1978; 

(v) The claimant's earnings averaged 
less than $180 a month in calendar year 
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1979; 


(vi) The claimant's once? averaged 
less than $190 a month endar years 
after 1979 and before 1990; or 

(vii) The claimant’s earnings averaged 
less than $300 a month in calendar years 
after 1989. 

(4) If the claimant works in a 
sheltered workshop. lf the claimant is 
working in a sheltered workshop or a 
comparable facility especially set up for 
severely impaired persons, the 
claimant's earnings and activities will 
ordinarily establish that the claimant 
_ not done substantial gainful activity 
\f—- 

(i) The claimant's average earnings 
are not greater than $200 a month in 
calendar years prior to 1976; 

(ii) The claimant’s average earnings 
are not greater than $230 a month in 
calendar year 1976; 

(iii) The claimant’s average earnings 
are not greater than $240 a month in 
calendar year 1977; 

(iv) The claimant’s average earnings 
are not greater than $260 a month in 
calendar year 1978; 

(v) The claimant’s average earnings 
are not greater than $280 a month in 
calendar year 1979; or 

(vi) The claimant's average earnings 
are not greater than $300 a month in 
calendar years after 1979 and before 
1990; or 

(vii} The claimant’s average earnings 
are not greater than $500 a month in 
calendar years after 1989; 

(5) If there is evidence showing that 
the claimant may have done substantial 
gainful activity. If there is evidence 
showing that the claimant may have 
done substantial gainful activity, the 
Board will apply the criteria in 
paragraph (b)(6) of this section regarding 
comparability and value of services. 

(6) Earnings that are not high or low 
enough to show whether the claimant 
engaged in substantial gainful activity. 
If the claimant's earnings, on the 
average, are between the amounts 
shown in paragraph (b){2) and (3) of this 
section, the Board will y 
consider other information in addition to 
the claimant’s earnings, such as 
whether— 

(i) The claimant's work is comparable 
to that of unimpaired persons in the 
claimant's community who are doing the 
same or similar occupations as their 
means of livelihood, taking into. account 


the time, energy, skill, and responsibility 
involved in the work; or 
(ii) The claimant’s work, although 
significantly less than that done by 
persons, 


unimpaired is clearly worth the 
amounts shown in paragraph (b)(2) of 
this section, according to pay scales in 
the claimant's community. 


§ 220.144 Evaluation guides for a self- 
employed claimant. 


(a) If the claimant is a self-employed 
claimant. The Board will consider the 
claimant's activities and their value to 
the claimant’s business to decide 
whether the claimant has engaged in 
substantial gainful activity if the 
claimant is self-employed. The Board 
will not consider the claimant's income 
alone since the amount of income the 
claimant actually receives may depend 
upon a number of different factors like 
capital investment, profit sharing 
agreements, etc. The Board will 
generally consider work that the 
claimant is forced to stop after a short 
time because of his or her impairment(s) 
as an unsuccessful work attempt and the 
claimant’s income from that work will 
not show that the claimant is able to do 
substantial gainful activity. The Board 
will evaluate the claimant's work 
activity on the value to the business of 
the claimant's services regardless of 
whether the claimant receives an 
immediate income for his or her 
services. The Board considers that the 
claimant has engaged in substantial 
gainful activity if— 

(1) The claimant's work activity, in 
terms of factors such as hours, skills, 
energy output, efficency, duties, and 
responsibilities, is comparable to that of 
unimpaired persons in the claimant's 
community who are in the same or 
similar businesses as their means of 
livelihood; 

(2) The claimant's work activity, 
although not comparable to that of 
unimpaired persons, is clearly worth the 
amount shown in § 220.143(b)(2) when 
considered in terms of its value to the 
business, or when compared to the 
salary that an owner would pay to an 
employed person to do the work the 


claimant is doing; or 


(3) The claimant renders services that 
are significant to the operation of the 
business and receives a substantial. 
income from the business. 

(b) What the Board means by 
significant services. (1) Claimants who 
are not farm landlords. lf the claimant is 
not a farm landlord and the claimant 


the claimant's business involves the 
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services of more than one person, the 
Board will consider the claimant to be 
rendering significant services if he or 
she contributes more than half the total 
time required for the management of the 
business or he or she renders 
management services for more than 45 
hours a month regardless of the total 
management time required by the 
business. 

(2) Claimants who are farm landlords. 
(i) General. If the claimant is a farm 
landlord, that is, the claimant rents farm 
land to another, the Board will consider 
the claimant to be rendering significant 
services if the claimant materially 
participates in the production or the 
management of the production of the 
things raised on the rented farm. If the 
claimant was given social security 
earnings credits because he or she 
materially participated in the activities 
of the farm and he or she continues 
these same activities, the Board will 
consider the claimant to be rendering 
significant services. 

(ii) Material participation. (A) The 
claimant will have established that he or 
she is materially participating if he or 
she— 

(2) Furnishes a large portion of the 
machinery, tools, and livestock used in 
the production of the things raised on 
the rented farm; or 

(2) Furnishes or advances monies or 
assumes financial responsibility for a 
substantial part of the expense involved 
in the production of the things raised on 
the rented farm. 

(B) The claimant will have presented 
strong evidence that he or she is 
materially participating if he or she 
periodically— 

(2) Advise or consults with the other 
person who under the rental agreement 
produces the things raised on the rented 
farm; and 

(2) Inspects the production activities 
on the land. 

(iii) Production. The term 
“production” refers to the physical work 
performed and the expenses incurred in 
producing the things raised on the farm. 
It includes activities like the actual work 
of planting, cultivating, and harvesting 
of crops, and the furnishing of 
machinery, implements, seed, and 
livestock. 

(iv) Management of the production. 
The term “management of the 
production” refers to services performed 
in making managerial decisions about 
the production of the crop, such as when 
to plant, cultivate, dust, spray or 
harvest. It includes advising and 
consulting, making inspections, and 
making decisions on matters, such as 
rotation of crops, the type of crops to be 
grown, the type of livestock to be raised, 
and the type of machinery and 
implements to be furnished. 


(c) What the Board means by 
substantial income. After the claimant's 
normal business expenses are deducted 
from the claimant's gross income to 
determine net income, the Board will 
deduct the reasonable value of any 
unpaid help, any soil bank payments 
that were included as farm income, and 
impairment-related work expenses 
described in § 220.145 that have not 
been deducted in determining the 
claimant's net earnings from self- 
employment. The Board will consider 
the resulting amount of income from the 
business to be substantial if— 

(1) It averages more than the amounts 
described in § 220.143(b)(2); or 

(2) It averages less than the amounts 
described in §220.143(b)(2) but the 
livelihood which the claimant gets from 
the business is either comparable to 
what it was before the claimant became 
severely impaired or is comparable to 
that of unimpaired self-employed 
persons in the claimant’s community 
who are in the same or similar 
businesses as their means of livelihood. 


§ 220.145 Impairment-related work 
expenses. 


(a) General. When the Board figures 
the claimant's earnings in deciding if the 
claimant has done substantial gainful 
activity, the Board will subtract the 
reasonable costs to the claimant of 
certain items and services which, 
because of his or her impairment(s), the 
claimant needs and uses to enable him 
or her to work. The costs are deductible 
even though the claimant also needs or 
uses the items and services to carry out 
daily living functions unrelated to his or 
her work. Paragraph (b) of this section 
explains the conditions for deducting 
work expenses. Paragraph (c) of this 
section describes the expenses the 
Board will deduct. Paragraph (d) of this 
section explains when expenses may be 
deducted. Paragraph (e) of this section 
describes how expenses may be 
allocated. Paragraph (f) of this section 
explains the limitations on deducting 
expenses, Paragraph (g) of this section 
explains the Board's verification 
procedures. 

(b) Conditions for deducting 
impairment-related work expenses. The 
Board will deduct impairment-related 
work expenses if— 

(1) The claimant is otherwise disabled 
as defined in § 220.26; 

(2) The severity of the claimant's 
impairment(s) requires the claimant to 
purchase (or rent) certain items and 
services in order to work; 

(3) The claimant pays the cost of the 
item or service. No deduction will be 
allowed to the extent that payment has 
been or will be made by another source. 
No deduction will be allowed to the 


extent that the claimant has been, could 
be, or will be reimbursed for such cost 
by any other source (such as through a 
private insurance plan, Medicare or 
Medicaid, or other plan or agency). For 
example, if the claimant purchases 
crutches for $80 but the claimant was, 
could be, or will be reimbursed $64 by 
some agency, plan, or program, the 
Board will deduct only $16; 

(4) The claimant pays for the item or 
service in a month he or she is working 
(in accordance with paragraph (d) of 
this section); and 

(5) The claimant’s payment is in cash 
(including checks or other forms of 
money). Payment in kind is not 
deductible. 


(c) What expenses may be deducted. 
(1) Payments for attendant care 
services. (i) If because of the claimant's 
impairment(s) the claimant needs 
assistance in traveling to and from 
work, or while at work the claimant 
needs assistance with personal 
functions (e.g., eating, toileting) or with 
work-related functions (e.g., reading, 
communicating), the payments the 
claimant makes for those services may 
be deducted. 

(ii) If because of the claimant's 
impairment(s) the claimant needs 
assistance with personal functions (e.g., 
dressing, administering medications) at 
home in preparation for going to and 
assistance in returning from work, the 
payments the claimant makes for those 
services may be deducted. 

(iii) (A) The Board will deduct 
payments the claimant makes to a 
family member for attendant care 
services only if such person, in order to 
perform the services, suffers an 
economic loss by terminating his or her 
employment or by reducing the number 
of hours he or she worked. 

(B) The Board considers a family 
member to be anyone who is related to 
the claimant by blood, marriage or 
adoption, whether or not that person 
lives. with the claimant. 

(iv) If only part of the claimant's 
payment to a person is for services that 
come under the provisions of paragraph 
(c)(1) of this section, the Board will only 
deduct that part of the payment which is 
attributable to those services. For 
example, an attendant gets the claimant 
ready for work and helps the claimant in 
returning from work, which takes about 
2 hours.a day. The rest of the 
attendant’s 8-hour day is spent cleaning 
the claimant's house and doing the 
claimant's laundry, etc. The Board 
would only deduct one-fourth of the 
attendant’s daily wages as an 
impairment-related work expense. 

(2) Payment for medical devices. If the 
claimant's impairment(s) requires that 





the claimant utilize medical devices in 
order to work, the payments the 
claimant makes for those devices may 
be deducted. As used in this 
subparagraph, medical devices include 
durable medical equipment which can 
withstand repeated use, is customarily 
used for medical purposes, and is 
generally not useful to a person in the 
absence of an illness or injury. 
Examples of durable medical equipment 
are wheelchairs, hemodialysis 
equipment, canes, crutches, inhalators 
and pacemakers. 

(3) Payments for prosthetic devices. If 
the claimant's impairment(s) requires 
that the claimant utilize a prosthetic 
device in order to work, the payments 
the claimant makes for that device can 
be deducted. A prosthetic device is that 
which replaces an internal body organ 
or external body part. Examples of 
prosthetic devices are artificial 
replacements of arms, legs and other 
parts of the body. 

(4) Payments for equipment. (i) Work- 
related equipment. If the claimant's 
impairment(s) requires that the claimant 
utilize special equipment in order to do 
his or her job, the payments the claimant 
makes for that equipment may be 
deducted. Examples of work-related 
equipment are one-hand typewriters, 
vision aids, sensory aids for the blind, 
telecommunication devices for the deaf 
and tools specifically designed to 
accommodate a person's impairment(s). 

(ii) Residential modifications. Hf the 
claimant's impairment(s) requires that 
the claimant make modifications to his 
or her residence, the location of the 
claimant's place of work will determine 
if the cost of these modifications will be 
deducted. If the claimant is employed 
away from home, only the cost of 
changes made outside of the claimant's 
home to permit the claimant to get to his 
or her means of transportation (e.g., the 
installation of an ae 
wheelchair confined person 
exterior railings or pathways f for 
someone who requires crutches) will be 
deducted. Costs relating to 
modifications of the inside of the 
claimant's home will not be deducted. lf 
the claimant works at home, the costs of 
modifying the inside of the claimant's 
home in order to create a working space 
to accommodate the claimant's 
impairment(s) will be deducted to the 
extent that the changes pertain 
specifically to the space in which the 
claimant works. Examples of such 
changes are the enlargement of a 
doorway leading into the workspace or 
modification of the workspace to 
accommodate problems in dexterity. 
However, if the claimant is self- 


employed at home, any cost deducted as 
a business expense cannot be deducted 
as an impairment-related work expense. 

(iii) Non-medical applicances and 
equipment. Expenses for appliances and 
equipment which the claimant does not 
ordinarily use for medical purposes are 
generally not deductible. Examples of 
these items are portable room heaters, 
air conditioners, humidifiers, 
dehumidifiers, and electric air cleaners. 
However, expenses for such items may 
be deductible when unusual 
circumstances clearly establish an 
impairment-related and medically 
verified need for such an item because it 
is for the control of the claimant's 
disabling impairment(s), thus enabling 
the claimant to work. To be considered 
essential, the item must be of such a 
nature that if it were not available to the 
claimant there would be an immediate 
adverse impact on the claimant's ability 
to function in his or her work activity. In 
this situation, the expense is deductible 
whether the item is used at home or in 
the working place. An example would 
be the need for an electric air cleaner by 
a person with severe respiratory disease 
who cannot function in a non-purified 
air environment. An item such as an 
exercycle is not deductible if used for 
general physical fitness. If an exercycle 
is prescribed and used as necessary 
treatment to enable the claimant to 
work, the Board will deduct payments 
the claimant makes toward its cost. 

(5) Payments for drugs and medical 
services. {i} If the claimant must use 


_ drugs or medical services (including 


diagnostic procedures) to control his or 
her impairment(s), the payments the 
claimant makes for them may be 
deducted. The drugs or services must be 
prescribed (or utilized) to reduce or 
eliminate symptoms of the claimant’s 
impairment(s) or to slow down its 
progression. The diagnostic procedures 
must be performed to ascertain how the 
impairment(s) is progressing or to 
determine what type of treatment should 
be provided for the impairment(s). 

(ii) Examples of deductible drugs and 
medical services are anti-convulsant 
drugs to control epilepsy or 
anticonvulsant blood level monitoring; 
antidepressant medication for mental 
impairments; medication used to allay 
the side effects of certain treatments; 
radiation treatment or chemotherapy for 
cancer patients; corrective surgery for 
spinal impairments; 
electroencephalograms and brain scans 
related to a disabling epileptic 
impairment; tests to determine the 
efficacy of medication on a diabetic 
condition; and immunosuppressive 
medications that kidney transplant 
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patients regularly take to protect against 
graft rejection. 

(iii) The Board will only deduct the 
costs of drugs or services that are 
directly related to the claimant's 
impairment(s). Examples of non- 
deductible items are routine annual 
physical examinations, optician services 
(unrelated to a disabling visual 
impairment) and dental examinations. 

(6) Payments for similar items and 
services. (i) General. If the claimant is 
required to utilize items and services not 
specified in paragraphs (c)(1) through 5) 
of this section, but which are directly 
related to his or her impairment(s) and 
which the claimant needs to work, their 
costs are deductible. Examples of such 
items and services are medical supplies 
and services not discussed above, the 
purchase and maintenance of a dog 
guide which the claimant needs to work, 
and transportation. 

(ii) Medical supplies and services not 
described above. The Board will deduct 
payments the claimant makes for 
expendable medical supplies, such as 
incontinence pads, catheters, bandages, 
elastic stockings, face masks, irrigating 
kits, and disposable sheets and bags. 
The Board will also deduct payments 
the claimant makes for physical therapy 
which the claimant requires because of 
his or her impairment(s) and which the 
claimant needs in order to work. 

(iii) Payments for transportation costs. 
The Board will deduct transportation 
costs in these situations: 

(A) The claimant's impairment(s) 
requires that in order.to get to work the 
claimant needs a vehicle that has 
structural or operational modifications. 
The modifications must be critical to the 
claimant's operation or use of the 
vehicle and directly related to the 
claimant's impairment(s). The Board will 
deduct the cost of the modifications, but 
not the cost of the vehicle. The Board 
will also deduct a mileage allowance for 
the trip to and from work. The 
allowance will be based on data 
compiled by the Federal Highway 
Administration relating to vehicle 
operating costs. 

(B) The claimant's impairment{s) 
requires the claimant to use driver 
assistance, taxicabs or other hired 
vehicles in order to work. The Board 
will deduct amounts paid to the driver 
and, if the claimant's own vehicle is 
used, the Board will also deduct 4 
mileage allowance, as provided in 
coon (c){6)(iii)(A) of this section, 
for the trip to and from work. 

(C) The claimant's a 
prevents the claimant from taking 
available public transportation to and 
from work and the claimant must drive 





his or her (unmodified) vehicle to work. 
If the Board can verify through the 
claimant's physician or other sources 
that the need to drive is caused by the 
claimant's impairment(s) (and not due to 
the unavailability of public 
transportation), the Board will deduct a 
mileage allowance, as provided in 
paragraph (c)(6)(iii)(A) of this section, 
for the trip to and from work. 

(7) Payments for installing, 
maintaining, and repairing deductible 
items. If the device, equipment, 
appliance, etc., that the claimant utilizes 
qualifies as a deductible item as 
described in paragraphs (c)(2), (3), (4) 
and (6) of this section, the costs directly 
related to installing, maintaining and 
repairing these items are also 
deductible. (The costs which are 
associated with modifications to a 
vehicle are deductible. Except for a 
mileage allowance, as provided for in 
paragraph (c)(6){iii)(A) of this section, 
the costs which are associated with the 
vehicle itself are not deductible.) 

(d) When expenses may be deducted. 
(i) Effective date. To be deductible, an 
expense must be incurred after 
November 30, 1980. An expense may be 
considered incurred after that date if it 
is paid thereafter even though pursuant 
to a contract or other arrangement 
entered into before December 1, 1980. 

(2) Payments for services. A payment 
the claimant makes for services may be 
deducted if the services are received 
while the claimant is working and the 
payment is made in a month the 
claimant is working. The Board 
considers the claimant to be working 
even though he or she must leave work 
temporarily to receive the services. 

(3) Payments for items. A payment the 
claimant makes toward the cost of a 
deductible item (regardless of when it is 
acquired) may be deducted if payment is 
made in a month claimant is working. 
See paragraph (e)(4) of this section 
when purchases are made in 
anticipation of work. 

(e) How expenses are allocated. (i) 
Recurring expenses. The claimant may 
pay for services on a regular periodic 
basis, or the claimant may purchase an 
item on credit and pay for it in regular 
periodic installments or the claimant 
may rent an item. If so, each payment 
the claimant makes for the services and 
each payment the claimant makes 
toward the purchase or rental (including 
— is deductible in the month it is 
made. 


Example. B starts work in October 1981 at 
which time she purchases a medical device at 
a cost of $4,800 plus interest charges of $720. 
Her monthly payments begin in October. She 
earns and receives $400 a month. The term of 
the installment contract is 48 months. No 


downpayment is made. The monthly 
allowable deduction for the item would be 
$115 ($5,520 divided by 48) for each month of 
work during the 48 months. 


(2) Non-recurring expenses. Part or all 
of the claimant's expenses may not be 
recurring. For example, the claimant 
may make a one-time payment in full for 
an item or service or make a 
downpayment. If the claimant is 
working when he or she makes the 
payment, the Board will either deduct 
the entire amount in the month the 
claimant pays it or allocate the amount 
over a 12-consecutive-month period 
beginning with the month of payment, 
whichever the claimant selects. 


Example. A begins working in October 
1981 and earns $525 a month. In the same 
month, he purchases and pays for a 
deductible item at a cost of $250. In this 
situation the Board could allow a $250 
deduction for October 1981, reducing A’s 
earnings below the substantial gainful 
activity level for that month. 

If A's earnings had been $15 above the 
substantial gainful activity earnings amount, 
A probably would select the option of 
projecting the $250 payment over the 12- 
month period, October 1981-September 1982, 
giving A an allowable deduction of $20.83 a 
month for each month of work during that 
period. This deduction would reduce A’s 
earnings below the substantial gainful 
activity level for 12 months. 


(3) Allocating downpayments. If the 
claimant makes a downpayment, the 
Board will, if the claimant chooses, 
make a separate calculation for the 
downpayment in order to provide for 
uniform monthly deductions. In these 
situations the Board will determine the 
total payment that the claimant will 
make over a 12-consecutive-month 
period beginning with the month of the 
downpayment and allocate that amount 
over the 12 months. Beginning with the 
13th month, the regular monthly 
payment will be deductible. This 
allocation process will be for a shorter 
period if the claimant's regular monthly 
payments will extend over a period of 
less than 12 months. 


Example 1. C starts working in October 
1981, at which time he purchases special 
equipment at a cost of $4,800, paying $1,200 
down. The balance of $3,600, plus interest of 
$540, is to be repaid in 36 installments of $115 
a month beginning November 1981. C earns 
$500 a month. He chooses to have the 
downpayment allocated. In this situation the 
Board would allow a deduction of $205.42 a 
month for each month of work during the 
period October 1981 through September 1982. 
After September 1982, the deduction amount 
would be:the regular monthly payment of 
$115 for each month of work during the. - 
remaining installment period. 
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Explanation: 
Downpayment in October 
1981 ensceesbteseshonseesatensee 


Monthly payments: 
November 1981 


12/ $2,465=205.42 


Example 2. D, while working, buys a 
deductible item in July 1981, paying $1,450 
down. However, his first monthly payment of 
$125 is not due until September 1981. D 
chooses to have the downpayment allocated. 
In this situation, the Board would allow a 
deduction of $225 a month for each month of 
work during the period July 1981 through June 
1982. After June 1982, the deduction amount 
would be the regular monthly payment of 
$125 for each month of work. 


Explanation: 
Downpayment in July 
Ba Srcccccisicctsiscssetlinsctonsécn 
Monthly payments: 
September 1981 
through June 1982..... 


$1,450 


1,250 
12/ $2,700=$225 


(4) Payments made in anticipation of 
work. A payment made toward the cost 
of a deductible item that the claimant 
made in any of the 11 months preceding 
the month he or she started working will 
be taken into account in determining the 
claimant's impairment-related work 
expenses. When an item is paid for in 
full during the 11 months preceding the 
month the claiment started working, the 
payment will be allocated over the 12- 
consecutive-month period beginning 
with the month of the payment. 
However, the only portion of the 
payment which may be deductible is the 
portion allocated to the month work 
begins and the following months. For 
example, if an item is purchased 3 
months before the month work began 
and is paid for with a one-time payment 
of $600, the deductible amount would be 
$450 ($600 divided by 12, multiplied by 
9). Installment payments (including a 
downpayment) that the claimant made 
for a particular item during the 11 
months preceding the month he or she 
started working will be totalled and 
considered to have been made in the 
month of the claimant's first payment for 
that item within this 11-month period. 
The sum of these payments will be 
allocated over the 12-consecutive-month 
period beginning with the month of the 
claimant's first payment (but never 
earlier than 11 months before the month 
work began). However, the only portion 
of the total which may be deductible is 
the portion allocated to the month work 
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begins and the following months. For 
example, if an item is purchased 3 
months before the month work began 
and is paid for in 3 monthly installments 
of $200 each, the total payment of $600 
will be considered to have been made in 
the month of the first payment, that is, 3 
months before the month work began. 
The deductible amount would be $450 
($600 divided by 12, multiplied by 9). 
The amount, as determined by these 
formulas, will then he considered to 
have been paid in the first month of 
work. The Board will deduct either this 
entire amount in the first month of work 
or allocate it over a 12-consecutive- 
month period, beginning with the first 
month of work, whichever the claimant 
selects. In the above examples, the 
claimant would have the choice of 
having the entire $450 deducted in the 
first month of work or having $37.50 a 
month ($450 divided by 12) deducted for 
each month that he or she works over a 
12-consecutive-month period, beginning 
with the first month of work. To be 
deductible, the payments must be for 
durable items such as medical devices, 
prostheses, work-related equipment, 
residential modifications, non-medical 
appliances and vehicle modifications. 
Payments for services and expendable 
items such as drugs, oxygen, diagnostic 
procedures, medical supplies and 
vehicle operating costs are not 
deductible for the purpose of this 
paragraph. 

(f) Limits on deductions. (1) The Board 
will deduct the actual amounts the 
claimant pays towards his or her 
impairment-related work expenses 
unless the amounts are unreasonable. 
With respect to durable medical 
equipment, prosthetic devices, medical 
services, and similar medically-related 
items and services, the Board will apply 
the prevailing charges under Medicare 
(Part B of the title XVIII, Health 
Insurance for the Aged and Disabled) to 
the extent that this information is 
readily available. Where the Medicare 
guides are used, the Board will consider 
the amount that the claimant pays to be 
reasonable if it is no more than the 
prevailing charge for the same item or 
service under the Medicare guidelines. If 
the amount the claimant actually pays is 
more than the prevailing charge for the 
same item under the Medicare 
guidelines, the Board will deduct from 
the claimant's earnings the amount the 
claimant paid to the extent he or she 
establishes that the amount is consistent 
with the standard or normal charge for 
the same or similar item or service in his 
or her community. For items and 
services that are not listed in the 


Medicare guidelines, and for items and | 
services that are listed in the Medicare 
guidelines but for which such guides 
cannot be used because the information 
is not readily available, the Board will 
consider the amount the claimant pays 
to be reasonable if it does not exceed 
the standard or normal charge for the 
same or similar item or service in the 
claimant’s community. 


(2) Impairment-related work expenses 
are not deducted in computing the 
claimant's earnings for purposes of 
determining whether the claimant's 
work was “services” as described in 
§ 220.170. 


(3) The decision as to whether the 
claimant performed substantial gainful 
activity in a case involving impairment- 
related work expenses for items or 
services necessary for the claimant to 
work generally will be based upon the 
claimant's “earnings” and not on the 
value of “services” the claimant 
rendered. (See §§ 220.143 (b)(6) (i) and 
(ii), and 220.144(a)). This is not 
necessarily so, however, if the claimant 
is in a position to control or manipulate 
his or her earnings. 


(4) No deduction will be allowed to 
the extent that any other source has 
paid or will pay for an item or service. 
No deduction will be allowed to the 
extent that the claimant has been, could 
be, or will be reimbursed for payments 
he or she made. (See paragraph (b)(3) of 
this section.) 


(5) The provisions described in the 
foregoing paragraphs in this section are 
effective with respect to expenses 
incurred on or after December 1, 1980, 
although expenses incurred after 
November 1980, as a result of 
contractual or other arrangements 
entered into before December 1980, are 
deductible. For months before December 
1980, the Board will deduct impairment- 
related work expenses from the 
claimant's earnings only to the extent 
they exceeded the normal work-related 
expenses the claimant would have had 
if the claimant did not have his or her 
impairment(s). The Board will not 
deduct expenses, however, for those 
things with the claimant needed even 
when he or she was not working. 


(g) Verification. The Board will verify 
the claimant’s need for items or services 
for which deductions are claimed, and 
the amount of the charges for those 
items or services. The claimant will also 
be asked to provide proof that he or she 
paid for the items or services. 


Subpart M—Disability Annuity 
Earnings Restrictions 


§ 220.160 How work for a railroad 
employer affects a disability annuity. 

A disability annuity is not payable 
and the annuity must be returned for 
any month in which the disabled 
annuitant works for an employer as’ 
defined in part 202 of this chapter. 

§ 220.161 How work affects an employee 
disability annuity. 

In addition to the condition in 
§ 220.160, the employee's disability 
annuity is not payable and the employee 
must return the annuity payment for any 
month in which the employee earns 
more than $400 (after deduction of 
impairment-related work expenses) in 
employment or self-employment of any 
kind. Any annuity amounts withheld 
because the annuitant earned over $400 
in a month may be paid after the end of 
the year, as shown in § 220.164. The $400 
monthly limit no longer applies when 
the employee becomes 65 years old and 
the disability annuity is converted to an 
age annuity. See § 220.145 for the 
definition of impairment-related work 
expenses. 


§ 220.162 Earnings report. 


(a) General. Any annuitant receiving 
an annuity based on disability must 
report to the Board any work and 
earnings as described in § 220.160 and 
§ 220.161. The report may be a written 
cr oral statement by the annuitant, or a 
person acting for the annuitant, made or 
sent to a representative of the Board. 
The report should include the name and 
address of the railroad or non-railroad 
employer, a description of the work and 
the amount of gross wages (before 
deductions) or the net income from self- 
employment (earnings after deducting 
business expenses). 

(b) Employee reports. In addition to 
the requirement described in (a), a 
report of earnings over $400 a month 
must be made before the employee 
accepts a disability annuity (the annuity 
payment is issued and not returned) for 
the second month after the first month in 
which earnings are over $400. Along 
with the report, the employee must 
return the annuity payment for any 
month in which he or she earns over 
$400. 

§ 220.163 Employee penalty deductions. 

If the employee earns over $400 in a 
month and does not report it within the 
time limit shown in § 220.162(b), a 
penalty is imposed. The penalty 
deduction for the first failure to report 
equals the annuity amount for the first 
month in which the employee earned 
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over $400. The deduction for a second or 
later failure to report equals the annuity 
amount for each month in which the 
employee earned over $400 and failed to 
report it on time. 


§ 220.164 Employee end-of-year 
adjustment. 


(a) General. After the end of a year, 
the employee whose annuity was 
withheld for earnings over $400 in a 
month receives a form on which to 
report his or her earnings for the year. 

(b) Earnings are less than $5000. If the 


employee's yearly earnings are less than | 


$5000, all annuity payments and 
penalties withheld during the year 
because of earnings over $4800 are paid. 

(c) Earnings are $5000 or more. (1) If 
the employee's yearly earnings are $5000 
or more, the annuity payments are 
adjusted so that the employee does not 
have more than one regular deduction 
for every $400 of earnings over $4800. 
The last $200 or more of earnings over 
$4800 is treated as if it were $400. If the 
annuity rate changes during the year, 
any annuities due at the end of the year 
are paid first for months in which the 
annuity rate is higher. Penalty 
deductions may also apply as described 
in paragraph (c)(2) of this section. 

(2) If the employee's yearly earnings 
are $5000 or more and the employee 
failed to report monthly earnings over 
$400 within the time limit described in 
§ 220.162(b), penalty deductions will 
also apply. If it is the employee's first 
failure to report, the penalty deduction 
is equal to one month’s annuity. If it is 
the employee's second or later failure to 
report, the penalty deduction equals the 
annuity amount for each month in which 
the employee earned over $400 and 
failed to report it on time. 

(d) This section is illustrated by the 
following examples: 


Example 1: Employee is awarded a 
disability annuity based upon his inability to 
engage in his regular railroad occupation 
effective January 1, 1989. During that year, he 
works April through October, for which he 
receives $785 per month. He does not report 
these earnings to the Board until January of 
the following year. The employee is 
considered to have earned $5600 
(7 x $785 =$5495, which is rounded up to the 
nearest $400). He forfeits three months of 
annuities: 


( $5600 —$4800 
$400 


= annuity penalty for 


2 plus 1 month ) 
failure to report 


Example 2: The same employee in the 
following year also works April through 
October, for which he receives $785 per 
month. This time he reports the earnings on 
October 31. This year he forfeits 6 months of 
annuity payments, 2 due to earnings, 
computed as above, and 4 more due to 
penalty deductions for failure to report 
earnings over $400 for the months April 
through July. There are no penalty deductions 
with respect to the months August, 
September, and October, since the employee 
reported these earnings prior to accepting an 
annuity for the second month after the month 
of earnings in excess of $400. 


Subpart N—Trial Work Period and 
Reentitiement Period for Annuitants 
Disabled for Any Regular Employment 


§ 220.170 The trial work period. 


(a) Definition of the trial work period. 
The trial work period is a period during 
which the annuitant may test his or her 
ability to work and still be considered 
disabled. The trial work period begins 
and ends as described in paragraph (e) 
of this section. During this period, the 
annuitant may perform “services” (see 
paragraph (b) of this section) in as many 
as 9 months, but these months do not 
have to be consecutive. The Board will 
not consider those services as showing 
that the annuitant’s disability has ended 
until the annuitant has performed 
services in at least.9 months. However, 
after the trial work period has ended, 
the Board will consider the work the 
annuitant did during the trial work 
period in determining whether the 
annuitant's disability has ended at any 
time after the trial work period. 

(b) What the Board means by 
services. When used in this section, 
“services” means any activity, even 
though it is not substantial gainful 
activity, which is done by the annuitant 
in employment or self-employment for 
pay or profit, or is the kind normally 
done for pay or profit. If the annuitant is 
employed, the Board will consider his or 
her work to be “services” if in any 
calendar year after 1989 the annuitant 
earns map than $200 a month ($75 a 
month is The figure for earnings in any 
calendar year before 1989). If the 
annuitant is self-employed, the Board 
will consider his or her activities 
“services” if in any calendar year after 
1989 the annuitant’s net earnings are 
more than $200 a month, ($75 a month is 


the figure for earnings in any calendar 


year before 1989), or the annuitant 
works more than 40 hours a month in 
the business in any calendar year after 
1989 (15 hours a month is the figure for. 
calendar years before 1990). The Board 
generally does not consider work to be 
“services” when it is done without 
remuneration or merely as therapy or 
training, or when it is work usually done 
in a daily routine around the house, or in 
self-care. 


(c) Limitations on the number of trial 
work periods. The annuitant may have 
only one trial work period during each 
period in which he or she is disabled for 
any regular employment as defined ir 
§ 220.26. 


(d) Who is and is not entitled too 
trial work period. (1) Generally, the 
annuitant is entitled to a trial work 
period if he or she is entitled to an 
annuity based on disability. 


(2) An annuitant is not entitled toa 
trial work period if he or she is in a 
second period of disability for which he 
or she did not have to complete a 
waiting period before qualifying for a 
disability annuity. 

(e) Payment of the disability annuity 
during the trial work period. (1) The 
disability annuity of an employee, child, 
or widow(er) who is disabled for any 
regular employment will not be paid for 
any month in the trial work period in 
which the annuitant works for an 
employer covered by the Railroad 
Retirement Act (see § 220.160). 

(2) The disability annuity of an 
employee who is disabled for any 
regular employment will not be paid for 
any month in this period in which the 
employee annuitant earns more than 
$400 in employment or self-employment 
(see § 220.161 and § 220.164). 


(3) If the disability annuity for an 
employee, child, or widow(er) who is 
disabled for any regular employment is 
stopped because of work during the trial 
work period, and the disability 
annuitant discontinues that work before 
the end of the trial work period, the 
disability annuity may be started again 
without a new application and a new 
determination of disability. 

(f) When the trial work period begins 
and ends. 

(1) The trial work period begins with 
whichever of the following calendar 
months is the later— 

(i) The annuity beginning date; 





(ii) The month after the end of the 
appropriate waiting period; or 

(iii) The month the application for 
disability is filed. 

(2) The trial work period ends with the 
close of whichever of the following 
calendar months is the earlier— 

(i) The 9th month (whether or not the 
months have been consecutive) in which 
the annuitant performed services; or 

(ii) The month in which new evidence, 
other than evidence relating to any work 
the annuitant did during the trial work 
period, shows that the annuitant is not 
disabled, even though he or she has not 
worked a full 9 months. The Board may 
find that the annuitant’s disability has 
ended at any time during the trial work 
period if the medical or other evidence 
shows that the annuitant is no longer 
disabled. 


§ 220.171 The reentitiement period. 


(a) General. (1) The reentitlement 
period is an additional period after the 9 
months of trial work during which the 
annuitant may continue to test his or her 
ability to work if he or she has a 
disabling impairment(s). 

(2) The disability annuity of an 
employee, child, or widow(er) who is 
disabled for any regular employment 
will not be paid for— 

(i) Any month, after the 3rd month, in 
this period in which the annuitant does 
substantial gainful activity; or 

(ii) Any month in this period in which 
the annuitant works for an employer 
covered by the Railroad Retirement Act 
( see § 220.160). 

(3) The disability annuity of an 
employee who is disabled for any 
regular employment will not be paid for 
any month in this period in which the 
employee annuitant earns more than 
$400 in employment or self-employment 
(see § 220.161 and § 220.164). 

(4) If the disability annuity of an 
employee, child or widow(er) who is 
disabled for any regular employment is 
stopped because of work during the trial 
work period or reentitlement period, and 
the disability annuitant discontinues 
that work before the end of either 
period, the disability annuity may be 
started again without a new application 
or a new determination of disability. 

(b) When the reentitlement period 
begins and ends. The reentitlement 
period begins with the first month 
following completion of nine months of 
trial work but cannot begin earlier than 
December 1, 1980. It ends with 
whichever is earlier— 

(1) The month before the first month 
in which the annuitant’s impairment(s) 
no longer exists or is not medically 
disabling; or 


(2) The last day of the 36th month 
following the end of the annuitant's trial 
work period. 

(c) When the annuitant is not entitled 
to a reentitlement period. The annuitant 
is not entitled to a reentitlement period 

(1) He or she is not entitled to a trial 
work period; or 

(2) His or her disability ended before 
the annuitant completed nine months of 
trial work in that period in which he or 
she was disabled 


Subpart O—Continuing or Stopping 
Disability Due to Substantial Gainful 
Activity or Medical Improvement 


§ 220.175 Responsibility to notify the 
Board of events which affect disability. 

If the annuitant is entitled to a 
disability annuity because he or she is 
disabled for any regular employment, 
the annuitant should promptly tell the 
Board if— 

(a) His or her impairment(s) improves; 

(b) He or she returns to work; 

(c) He or she increases the amount of 
work; or 

(d) His or her earnings increase. 


§ 220.176 When disability continues or 
ends. 


There is a statutory requirement that, 
if an annuitant is entitled to a disability 
annuity, the annuitant’s continued 
entitlement to such an annuity must be 
reviewed periodically until the 
employee or child annuitant reaches age 
65 and the widow(er) annuitant reaches 
age 60. When the annuitant is entitled to 
a disability annuity as a disabled 
employee, disabled widow(er) or as a 
person disabled since childhood, there 
are a number of factors to be considered 
in deciding whether his or her disability 
continues. The Board must first consider 
whether the annuitant has worked and, 
by doing so, demonstrated the ability to 
engage in substantial gainful activity. If 
so, the disability will end. If the 
annuitant has not demonstrated the 
ability to engage in substantial gainful 
activity, then the Board must determine 
if there has been any medical 
improvement in the annuitant’s 
impairment(s) and, if so, whether this 
medical improvement is related to the 
annuitant’s ability to work. If an 
impairment(s) has not medically 
improved, the Board must consider 
whether one or more of the exceptions 
to medical improvement applies. If 
medical improvement related to ability 
to work has not occurred and no 
exception applies, the disability will 
continue. Even the medical improvement 
related to ability to work has occurred 
or an exception applies (see § 220.179 


> 
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for exceptions), in most cases the Board 
must also show that the annuitant is 
currently able to engage in substantia! 
gainful activity before it can find that 
the annuitant is no longer disabled. 


§ 220.177 Terms and definitions 


There are several terms and 
definitions which are important to know 
in order to understand how the Board 
reviews whether a disability for anv 
regular employment continues: 

(a) Medical improvement. Medic! 
improvement is any decrease in the 
medical severity of an impairment(s) 
which was present at the time of the 
most recent favorable medical decision 
that the annuitant was disabled or 
continued to be disabled. A 
determination that there has been a 
decrease in medical severity must be 
based on a comparison of prior and 
current medical evidence showing 
changes (improvement) in the 
symptoms, signs or laboratory findings 
associated with the impairment(s). 


Example 1: The claimant was awarded a 
disability annuity due to a herniated disc. At 
the time of the Board’s prior decision granting 
the claimant an annuity he had had a 
laminectomy. 

Postoperatively, a myelogram still shows 
evidence of a persistant deficit in his lumbar 
spine. He had pain in his back, and pain and 
a burning sensation in his right foot and leg. 
There were no muscle weakness or 
neurological changes and a modest decrease 
in motion in his back and leg. When the 
Board reviewed the annuitant’s claim to 
determine whether his disability should be 
continued, his treating physician reported 
that he had seen the annuitant regularly 
every 2 to.3 months for the past 2 years. No 
further myelograms had been done, 
complaints of pain in the back and right leg 
continued especially on sitting or standing for 
more than a short period of time. The 
annuitant’s doctor further reported a 
moderately decreased range of motion in the 
annuitant’s back and right leg, but again no 
muscle atrophy or neurological changes were 
reported. Medical improvement has not 
occurred because there has been no decrease 
in the severity of the annuitant’s back ~ 
impairment as shown by changes in 
symptoms, signs or laboratory findings. 

Example 2: The claimant was awarded a 
disability annuity due to rheumatoid arthritis. 
At the time, laboratory findings were positive 
for this impairment. The claimant's doctor 
reported persistent swelling and tenderness 
of the claimant's fingers and wrists and that 
he complained of joint pain. Current medicai 
evidence shows that while laboratory tests 
are still positive for rheumatoid arthritis, the 
annuitant’s impairment has responded 
favorably to therapy so that for the last year 
his fingers and wrists have not been 
significantly swollen or painful. Medical 
improvement has occurred because there has 
been a decrease in the severity of the 
annuitant’s impairment as documented by the 
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current symptoms and signs.reported by his 
physician. Although the annuitant’s 
impairment is subject to temporary remission 
and exacerbations, the improvement that has 
occurred has been sustained long enough to 
permit a finding of medical improvement. The 
Board would then determine if this medical 
improvement is related to the annuitant's 
ability to work. 


(b) Medical improvement not related 
to ability to do work. Medical 
improvement is not related to the 
annuitant’s ability to work if there has 
been a decrease in the severity of the 
impairment(s) (as defined in paragraph 
(a) of this section) present at the time of 
the most recent favorable medical 
decision, but no increase in that 
annuitant’s functional capacity to do 
basic work activities as defined in 
paragraph (d) of this section. If there has 
been any medical improvement in.an 
annuitant’s impairment(s), but it is not 
related to the annuitant’s ability to do 
work and none of the exceptions 
applies, the annuity will be continued. 


Example: An annuitant was 65 inches tall 
and weighed 246 pounds at the time his 
disability was established. He had venous 
insufficiency and persistent edema in his 
legs. At the time, the annuitant's ability to do 
basic work activities was affected because he 
was able to sit for 6 hours, but was able to 
stand or walk only occasionally. At the time 
of the Board's continuing disability review, 
the annuitant had undergone a vein stripping 
operation. He now weighed 220 pounds and 
had intermittent edema. He is still able to sit 
for 6 hours at a time and to stand or walk 
only occasionally although he reports less 
discomfort on walking. Medical improvement 
has occurred because there has been a 
decrease in the severity of the existing 
impairment as shown by his weight loss and 
the improvement in his edema. This medical 
improvement is not related to his ability to 
work, however, because his functional 
capacity to do basic work activities (i.e., the 


ability to sit, stand and walk) has not 
increased. 


(c) Medical improvement that is 
related to ability to do work. Medical 
improvement is related to an annuitant's 
ability to work if there has been a 
decrease in the severity (as defined in 
paragraph (a) of this section) of the 
impairment(s) present at the time of the 
most recent favorable medical decision 
and an increase in the annuitant’s 
functional capacity to do basic work 
activities as discussed in paragraph (d) 
of this section. A determination that 
medical improvement related to an 
annuitant’s ability te do work has 
occurred does not, necessarily, mean 
that such annuitant’s disability will be 
found to have ended unless it is also 
shown that the annuitant is currently 
able to engage in substantial gainful 


. activity as discussed in paragraph (e) of 


this section. 


Example 1; The annuitant has a back 
impairment and has had a laminectomy to 
relieve the nerve root impingement and 
weakness in his left leg. At the time of the 
Board's prior decision, basic work activities 
were affected because he was able to stand 
less than 6 hours, and sit no more than 4% 
hour at a time. The annuitant had a 
successful fusion operation on his back about 
1 year before the Board's review of his 
entitlement. At the time of the Board's 
review, the weakness in his leg has 
decreased. The annuitant's functional 
capacity to perform basic work activities now 
is unimpaired because he now has no 
limitation on his ability to sit, walk, or stand. 
Medical improvement has occurred because 
there has been a decrease in the severity of 
his impairment as demonstrated by the 
decreased weakness in his leg. This medical 
improvement is related to his ability to work 
because there has also been an increase in 
his functional capacity to perform basic work 
activities (or residual functional capacity) as 
shown by the absence of limitation on his 
ability to sit, walk, or stand. Whether or not 
his disability is found to have ended, 
however, will depend on the Board’s 
determination as to whether he can currently 
engage in substantial gainful activity. 

Example 2: The annuitant was injured in an 
automobile accident receiving a compound 
fracture to his right femur and a fractured 
pelvis. When he applied for disability annuity 
10 months after the accident his doctor 
reported that neither fracture had yet 
achieved solid union based on his clinical 
examination. X-rays supported this finding. 
The annuitant’s doctor estimated that solid 
union and a subsequent return to full weight 
bearing would not occur for at least 3 more 
months. At the time of the Board's review 6 
months later, solid union had occurred and 
the annuitant had been returned to full 
weight-bearing for over a month. His doctor 
reported this and the fact that his prior 
fractures no longer placed any limitation on 
his ability to walk, stand, and lift, and, that in 
_ he could return to full-time work if he so 

es 

Medical improvement has occurred 
because there has been a decrease in the 
severity of the annuitant’s impairments as 
shown by x-ray and clinical evidence of solid 
union and his return to full weight-bearing. 
This medical improvement is related to his 
ability to work because he no longer meets 
the same listed impairment in appendix 1 of 
this part (see § 220.178(c)(1)). Whether or not 
the annuitant's disability is found to have 
ended will depend on the Board’s 
determination as to whether he can currently 
engage in substantial gainful activity. 


(d) Functional capacity to do basic 
work activities. (1) Under the law, 
disability is defined, in part, as the 
inability to do any regular employment 
by reason of a physical or mental 
impairment(s). “Regular employment” is 
defined in this part as “substantial 
gainful activity.” In determining whether 
the annuitant is disabled under the law, 
the Board will measure, therefore, how 
and to what extent the annuitant’s 
impairment(s),has affected his or her 


ability to do work. The Board does this 
by looking at how the annuitant’s 
functional capacity for doing basic work 
activities has been affected. Basic work 
activities means the abilities and 
aptitudes necessary to do most jobs. 
Included are exertional abilities such as 
walking, standing, pushing. pulling, 
reaching and 

nonexertional abilities pe aptitudes 
such as seeing, hearing, speaking, 
remembering, using judgment, dealing 
with changes in a work setting and 
dealing with both supervisors and 
fellow workers. The annuitant who has 
no impairment(s) would be able to do all 
basic work activities at normal levels; 
he or she would have an unlimited 
functional capacity to do basic work 
activities. Depending on its nature and 
severity, an impairment(s) will result in 
some limitation to the functional 
capacity to do one or more of these 
basic work activities. Diabetes, for 
example, can result in circulatory 
problems which could limit the length of 
time the annuitant could stand or walk 
and can result in damage to his or her 
eyes as well, so that the annuitant also 
had limited vision. What the annuitant 
can still do, despite his or her 
impairment(s), is called his or her 
residual functional capacity. How the 
residual functional capacity is assessed 
is discussed in more detail in § 220.120. 
Unless an impairment is so severe that it 
is deemed to prevent the annuitant from 
doing substantial gainful activity (i.e., 
the impairment(s) meets or equals the 
severity of a listed impairment in 
Appendix 1 of this Part), it is this 
residual functional capacity that is used 
to determine whether the annuitant can 
still do his or her past work or, in 
conjunction with his or her age, 
education and work experience, do any 
other work. 


(2) A decrease in the severity of an 
impairment as measured by changes 
(improvement) in symptoms, signs or 
laboratory findings can, if great enough, 
result in an increase in the functional 
capacity to do work activities. Vascular 
surgery (e.g., femoropopliteal bypass) 
may sometimes reduce the severity of 
the circulatory complications of diabetes 
so that better circulation results and the 
annuitant can stand or walk for longer 
periods. When new evidence showing a 
change in medical findings establishes 
that both medical improvement has 
occurred and the annuitant’s functional 
capacity to perform basic work 
activities, or residual functional 
capacity, has increased, the Board will 
find that medical improvement which is 
related to the annuitant’s ability to do 
work has occurred. A residual 





functional capacity assessment is also 
used to determine whether an annuitant 
can engage in substantial gainful 
activity and, thus, whether he or she 
continues. to be disabled (see paragraph 
(e).of this section). 

(3) Many impairment-related factors 
must be considered in assessing an 
annuitant’s functional capacity for basic 
work activities. Age is one key factor. 
Medical literature shows that there is a 
gradual decrease in organ function with 
age; that major losses and deficits 
become irreversible over time and that 
maximum exercise performance 
diminishes with age. Other changes 
related to sustained periods of inactivity 
and the aging process include muscle 
atrophy, degenerative joint changes, 
decrease in range of motion, and 
changes in the cardiac and respiratory 
systems which limit the exertional 
range. 

(4) Studies have also shown that the 
longer the annuitant is away from the 
workplace and is inactive, the more 
difficult it becomes*to return to ongoing 
gainful employment. In addition, a 
gradual change occurs in most jobs so 
that after about 15 years, it is no longer 
realistic to expect that skills and 
abilities acquired in these jobs will 
continue to apply to the current 
workplace. Thus, if the annuitant is age 
50 or over and had been receiving a 
disability annuity for a considerable 
period of time, the Board will consider 
this factor along with his or her age in 
assessing the residual functional 
capacity. This will ensure that the 
disadvantages resulting from inactivity 
and the aging process during a longer 
period of disability will be considered. 
In some instances where available 
evidence does not resolve what the 
annuitant can or cannot do on a 
sustained basis, the Board may provide 
special work evaluations or other 
appropriate testing. 

(e) Ability to engage in substantial 
gainful activity. In most instances, the 
Board must show that the annuitant is 
able to engage in substantial gainful 
activity before stopping his or her 
annuity. When doing this, the Board will 
consider all of the annuitant’s current 
impairments not just that impairment(s) 
present at the time of the most recent 
favorable determination. If the Board 
cannot determine that the annuitant is 
still disabled based on medical 
considerations alone (as discussed in 
$§ 220.110 through 220.115), it will use 
the new symptoms, signs and laboratory 
findings to make an objective 
assessment of functional capacity to do 
basic work activities (or residual 
functional capacity) and will consider 


vocational factors. See §§ 220.120 
through 220.134. 

(f} Evidence and basis for the Board’s 
decision. The Board's decisions under 
this section will be made on a neutral 
basis without any initial inference as to 
the presence or absence of disability 
being drawn from the fact that the 
annuitant had previously been 
determined to be disabled. The Board 
will consider all of the evidence the 
annuitant submits. An annuitant must 
give the Board reports from his or her 
physician, psychologist, or others who 
have treated or evaluated him or her, as 
well as any other evidence that will help 
the board determine if he or she is still 
disabled (see § 220.45). The annuitant 
must have a good reason for not giving 
the Board this information or the Board 
may find that his or her disability has 
ended (see § 220.178(b)(2)). If the Board 
asks the annuitant, he or she must 
contact his or her medical sources to 
help the Board get the medical reports. 
The Board will make every reasonable 
effort to help the annuitant in getting 
medical reports when he or she gives the 
Board permission to request them from 
his or her physician, psychologist, or 
other medical sources, Every reasonable 
effort means that the Board will make 
an initial request and, after 20 days, one 
follow-up request to the annuitant’s 
medical source to obtain the medical 
evidence necessary to make a 
determination before the Board 
evaluates medical evidence obtained 
from another source on a consultative 
basis. The medical source will have 10 
days from the follow-up to reply (unless 
experience indicates that a longer 


’ period is advisable in a particular case). 


In some instances the Board may order 
a consultative examination while 
awaiting receipt of medical source 
evidence. Before deciding that an 
annuitant’s disability has ended, the 
Board will develop a complete medical 
history covering at least the preceding 
12 months (See § 220.45(b)). A 
consultative examination may be 
purchased when the Board needs 
additional evidence to determine 
whether or not an annuitant’s disability 
continues. As a result, the Board may 
ask the annuitant, upon the Board 
request and reasonable notice, to 
undergo consultative examinations and 
tests to help the Board determine 
whether the annuitant is still disabled 
(see § 220.50). The Board will decide 
whether or not to purchase. a 
consultative examination in accordance 
with the standards in §§ 220.53 through 
220.54. 


(g) Point of comparison. For purposes 
of determining whether medical 
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improvement has occurred, the Board 
will compare the current medical 
severity of that impairment(s), which 
was present at the time of the most 
recent favorable medical decision that 
the annuitant was disabled or continued 
to be disabled, to the medical severity of 
that impairment(s) at that time. If 
medical improvement has occurred, the 
Board will compare the annuitant’s 
current functional capacity to do basic 
work activities (i.e., his or her residual 
functional capacity) based on this 
previously existing impairment(s) with 
the annuitant’s prior residual functional 
capacity in order to determine whether 
the medical improvement is related to 
his or her ability to do work. The most 
recent favorable medical decision is the 
latest decision involving a consideration 
of the medical evidence and the iesue of 
whether the annuitant was disabled or 
<a to be disabled which became 
nal. 


§ 220.178 Determining medical 


(a) General. Paragraphs (a), (b), and 
(c) of § 220.177 discuss what is meant by 
medical improvement, medical 
improvement not related to the ability to 
work and medical improvement that is 
related to the ability to work. How the 
Board will arrive at the decision that 
medical improvement has occurred and 
its relationship to the ability to do work, 
is discussed in paragraphs (b) and (c) of 
this section. 

(b) Determining if medical 
improvement is related to ability to 
work. If there is a decrease in medical 
severity as shown by the symptoms, 
signs and laboratory findings, the Board 
then must determine if it is related to the 
annuitant’s ability to do work. In 
§ 220.177(d) the relationship between 
medical severity and limitation on 
functional capacity to do basic work 
activities (or residual functional 
capacity) and how changes in medical 
severity can affect the annuitant’s 
residual functional capacity is 
explained. In determining whether 
medical improvement that has occurred 
is related to the annuitant’s ability to do 
work, the Board will assess the 
annuitant’s residual functional capacity 
(in accordance with § 220.177(d)) based 
on the current severity of the 
impairment(s) which was present at that 
annuitant’s last favorable medical 
decision. The annuitant’s new residual 
functional capacity will then be 
compared to the annuitant’s residual 
functional capcity at the time of the 
Board's most recent favorable medical 
decision. Unless an increase in the 
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current residual functional capacity is 
based on changes in the signs, 
symptoms, or laboratory findings, any 
medical improvement that has occurred 
will not be considered to be related to 
the annuitant’s ability to do work. 

(c) Additional factors and 
considerations. The Board will also 
apply the following in its determinations 
of medical improvement and its 
relationship to the annuitant's ability to 
do work: 

(1) Previous impairment met or 
equaled listings. If the Board’s most 
recent favorable decision was based on 
the fact that the annuitant’s 
impairment(s) at the time met or equaled 
the severity contemplated by the Listing 
of Impairments in Appendix I of this 
Part, an assessment of his or her 
residual functional capacity would not 
have been made. If medical 
improvement has occurred and the 
severity of the prior impairment(s) no 
longer meets or equals the same listing, 
the Board will find that the medical 
improvement was related to the 
annuitant’s ability to work. Appendix I 
of this Part describes impairments 
which, if severe enough, affect the 
annuitant’s ability to work. If the Listing 
level of severity is met or equaled, the 
annuitant is deemed, in the absence of 
evidence to the contrary, to be unable to 
engage in substantial gainful activity. If 
there has been medical improvement to 
the degree that the requirement of the 
listing is no longer met or equaled, then 
the medical improvement is related to 
the annuitant’s ability to work. The 
Board must, of course, also establish 
that the annuitant can currenlty engage 
in gainful activity before finding that his 
or her disability has ended. 

(2) Prior residual functional capacity 
assessment made. The residual 
functional capacity assessment used in 
making the most recent favorable 
medical decision will be compared to 
the residual functional capacity 
assessment based on current evidence 
in order to determine if an annuitant's 
functional capacity for basic work 
activities has increased. There will be 
no attempt made to reassess the prior 
residual functional capacity. 

(3) Prior residual functional capacity 
assessment should have been made, but 
was not. If the most recent favorable 
medical decision should have contained 
an assessment of the annuitant’s 
residual functional capacity {i.e., his or 
her impairment(s) did not meet or equal 
the level of severity contemplated by the 
Listing of Impairments in appendix I of 
this part) but does not, either because 
this assessment is missing from the 
annuitant's file or because it was not 
done, the Board will reconstruct the 


residual functional capacity. This 
reconstructed residual functional 
capacity will accurately and objectively 
assess the annuitant’s functional 
capacity to do basic work activities. The 
Board will assign the maximum 
functional capacity consistent with an 
allowance. 


Example: The annuitant was previously 
found to be disabled on the basis that while 
his impairment did not meet or equal a 
listing, it did prevent him from doing his past 
or any other work. The prior adjudicator did 
not, however, include a residual functional 
capacity assessment in the rationale of that 
decision and a review of the prior evidence 
does not show that such an assessment was 
ever made. If a decrease in medical severity, 
i.e., medical improvement, has occurred, the 
residual functional capacity based on the 
current level of severity of the annuitant's 
impairment will have to be compared with 
his residual functional capacity based on its 
prior severity in order to determine if the 
medical improvement is related to his ability 
to do work. In order to make this comparison, 
the Board will review the prior evidence and 
make an objective assessment of the 
annuitant’s residual functional capacity at 
the time of its most recent favorable medical 
determination, based on the symptoms, signs 
and laboratory findings as they then existed. 


(4) Impairment subject to temporary 
remission. In some cases the evidence 
shows that the annuitant’s _ 
impairment(s) are subject to temporary 
remission. In assessing whether medical 
improvement has occurred in annuitants 
with this type of impairment(s), the 
Board will be careful to consider the 
longitudinal history of the 
impairment(s), including the occurrence 
of prior remission, and prospects for 
future worsenings. Improvement in such 
impairment(s) that is only temporary, 
i.e., less than 1 year, will not warrant a 
finding of medical improvement. 

(5) Prior file cannot be located. If the 
prior file cannot be located, the Board 
will first determine whether the 
annuitant is able to now engage in 
substantial gainful activity based on all 
of his or her current impairments. (In 
this way, the Board will be able to 
determine that his or‘her disability 
continues at the earliest point without 
addressing the often lengthy process of 
reconstructing prior evidence.) If the 
annuitant cannot engage in substantial 
gainful activity currently, his or her 
disability will continue unless one of the 
second group of exceptions applies (see 
§ 220.179(b)). 


§ 220.179 Exceptions to medical 
improvement. 

(a) First group of exceptions to 
medical improvement. The law provides 
for certain limited situations when the 
annuitant’s disability can be found to 
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have ended even though medical 
improvement has not occurred, if he or 
she can engage in substantial gainful 
activity. These exceptions to medical 
improvement are intended to provide a 
way of finding that the annuitant is no 
longer disabled in those limited 
situations where, even though there has 
been no decrease in severity of the 
impairment(s), evidence shows that the 
annuitant should no longer be 
considered disabled or never should 
have been considered disabled. If one of 
these exceptions applies, the Board must 
also show that, taking all of the 
annuitant’s current impairment(s) into 
account, not just those that existed at 
the time of the Board’s most recent 
favorable medical decision, the 
annuitant is now able to engage in 
substantial gainful activity before his or 
her disability can be found to have 
ended. As part of the review process, 
the annuitant will be asked about any 
medical or vocational therapy that he or 
she has received or is receiving. Those 
answers and the evidence gathered as a 
result as well as all other evidence, will 
serve as the basis for the finding that an 
exception applies. 

(1) Substantial evidence shows that 
the annuitant is the beneficiary of 
advances in medical or vocational 
therapy or technology (related to his.or 
her ability to work). Advances in 
medical or vocational therapy or 
technology are improvements in 
treatment or rehabilitative methods 
which have increased the annuitant’s 
ability to do basic work activities. The 
Board will apply this exception when 
substantial evidence shows that the 
annuitant has been the beneficiary of 
services which reflect these advances 
and they have favorably affected the 
severity of his or her impairment(s) or 
ability to do basic work activities. This 
decision will be based on new medical 
evidence and a new residual functional 
capacity assessment. In many instances, 
an advanced medical therapy or 
technology will result in a decrease in 
severity as shown by symptoms, signs 
and laboratory findings which will meet 
the definition of medical improvement. 
This exception will, therefore, see very 
limited application. 

(2) Substantial evidence shows that 
the annuitant has undergone vocational 
therapy (related to his or her ability to 
work). Vocational therapy (related to 
the annuitant’s ability to work) may 
include, but is not limited to, additional 
education, training, or work experience 
that improves his or her ability to meet 
the vocational requirements of more 
jobs. This decision will be based on 
substantial evidence which includes 





new medical evidence and a new 
residual functional capacity assessment. 
If, at the time of the Board's review the 
annuitant has not completed vocational 
therapy which could affect the 
continuance of his or her disability, the 
Board will review such annuitant's 
claim upon completion of the therapy. 


Example 1: The annuitant was found to be 
disabled because the limitations imposed on 
him by his impairment(s) allowed him to only 
do work that was at a sedentary level of 
exertion. The annuitant’s prior work 
experience was work that required a medium 
level of exertion with no acquired skills that 
could be transferred to sedentary work. His 
age, education, and past work experience at 
the time did not qualify him for work that 
was below this medium level of exertion. The 
annuitant enrolled in and completed a 
specialized training course which qualifies 
him for a job in data processing as a 
computer programmer in the period since he 
was awarded a disability annuity. On review 
of his claim, current evidence shows that 
there is no medical improvement and that he 
can still do only sedentary work. As the work 
of a computer programmer is sedentary in 
nature, he is now able to engage in 
substantial activity when his new 
skills are considered. 

Example 2: The annuitant was previously 
entitled to a disability annuity because the 
medical evidence and assessment of his 
residual functional capacity showed he could 
only do light work. His prior work was 
considered to be of a heavy exertional level 
with no acquired skills that could be 
transferred to light work. His age, education, 
and past work experience did not qualify him 
for work that was below the heavy level of 
exertion. The current evidence and residual 
functional capacity show there has been no 
medical improvement and that he can still do 
only light work. Since he was originally 
entitled to a disability annuity, his vocational 
rehabilitation agency enrolled him in and he 
successfully completed a trade school course 
so that he is now qualified to do small 
appliance repair. This work is light in nature, 
so when his new skills are considered, he is 
now able to engage in substantial gainful 
activity even though there has been no 
change in his residual functional capacity. 

(3) Substantial evidence shows that 
based on new or improved diagnostic or 
evaluative techniques the annuitant's 
impairment(s) is not as disabling as it 
was considered to be at the time of the 
most recent favorable decision. 
Changing methodologies and advances 
in medical and other diagnostic or 
evaluative techniques have given, and 
will continue to give, rise to improved 
methods for measuring and documenting 
the effect of various impairments on the 
ability to do work. Where, by such new 
or improved methods, substantial 
evidence shows that the annuitant's 
impairment(s) is not as severe as was 
determined at the time of the Board’s 
most recent favorable medical decision, 


such evidence may serve as a basis for 
finding that the annuitant can engage in 
substantial gainful activity and is no 
longer disabled. In order to be used 
under this exception, however, the new 
or improved techniques must have 
become generally available after the 
date of the Board’s most recent 
favorable medical decision. 

(i) How the Board will determine 
which methods are new or improved 
techniques-and when they become 
generally available. New or improved 
diagnostic techniques or evalutions will 
come to the Board's attention by several 
methods. In reviewing cases, the Board 
often becomes aware of new techniques 
when their results are presented as 
evidence. Such techniques and 
evalutions are also discussed and 
acknowledged in medical literature by 
medical professional groups and other 
governmental entities. Through these 
sources, the Board develops listings of 
new techniques and when they become 
generally available. 

(ii) How the annuitant will know 
which methods are new or improved 
techniques and when they become 
generally available. The Board will let | 
annuitants know which methods it 
considers to be new or improved 
techniques and when they become 
available. Some of the future changes in 
the Listing of Impairments in appendix 1 
of this part will be based on new or 
improved diagnostic or evaluative 
techniques. Such listings changes will 
clearly state this fact as they are 
published as Notices of Proposed 
Rulemaking and the new or improved 
techniques will be considered generally 
available as of the date of the final 
publication of that particular listing in 
the Federal Register. 


Example: The electrocardiographi 
exercise test has replaced the Master’ 8 2-step 
test as a measurement of heart function since 
the time of the annuitant’s last favorable 
medical decision. Current evidence shows 
that the annuitant’s impairment, which was 
previously evaluated based on the Master’s 
2-step test, is not now as disabling as was 
previously thought. If, taking all his current 
impairments into account, the annuitant is 
now able to engage in substantial gainful 
activity, this exception would be used to find 
that he is no longer disabled even if medical 
improvement has not occurred. 


(4) Substantial evidence demonstrates 
that any prior disability decision was in 
error. The Board will apply the 
exception to medical improvement 
based on error if substantial evidence 
(which may be evidence on the record at 
the time any prior determination of the 
entitlement to an annuity based on 
disability was made, or newly obtained 
evidence which relates to that 
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determination) demonstrates that a prior 
determination was in error. A prior 
determination will be found in error 
only if: 

(i) Substantial evidence shows on its 
face that the decision in question should 
not have been made (e.g., the evidence 
in file such as pulmonary function study 
values was misread or an.adjudicative 
standard such as a listing in appendix 1 
of this Part or a medical/vocational rule 
in appendix 2 of this part was 
misapplied). 


Example 1: The annuitant was granted a 
disability annuity when it was determined 
that his epilepsy met Listing 11.02. This listing 
calls for a finding of major motor seizures 
more frequently than once a month as 
documented by EEG evidence and by a 
detailed description of a typical seizure 
pattern. As history of either diurnal episodes 
or nocturnal episodes with residuals 
interfering with daily aciivities is also 
required. On review, it is found that a history 
of the frequency of his seizures showed that 
they occurred only once or twice a year. The 
prior decision would be found to be in error, 
and whether the annuitant was still 
considered to be disabled would be based on 
whether he could currently engage in 
substantial gainful activity. 

Example 2: The annuitant’s prior award of 
a disability annuity was based on vocational 
rule 201.14 in appendix 2 of this part. This 
rule applies to a person age 50-54 who has at 
least a high school education, whose previous 
work was entirely at semiskilled level, and 
who can do only sedentary work. On review 
it is found that at the time of the prior 
determination the annuitant was actually 
only age 46 and vocational rule 201.21 should 
have been used. This rule would have called 
for a denial of his claim and the prior 
decision is found to have been in error. 
Continuation of his disability would depend 
on a finding of his current inability to engage 
in substantial gainful activity. 

(ii) At the time of the prior evaluation, 
required and material evidence of the 
severity of the annuitant’s impairment(s) was 
missing. That evidence becomes available 
upon review, and substantial evidence 
demonstrates that had such evidence been 
present at the time of the prior determination, 
disability would not have been found. 

Example: The annuitant was found 
disabled on the basis of chronic obstructive 
pulmonary disease. The severity of his 
impairment was documented primarily by 
pulmonary function testing results. The 
evidence showed that he could do only light 
work. Spirometric tracings of this testing, 
although required, were not obtained, 
however. On review, the original report is 
resubmitted by the consultative examining 
physician along with the corresponding 
spirometric tracings. A review of the tracings 
shows that the test was invalid. Current 
pulmonary function testing supported 
spirometric tracings reveals that the 
annuitant's impairment does not limit his 
ability to perform basic work activities in any 
way. Error is found based on the fact that 
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required material evidence, which was 
originally missing, now becomes available 
and shows that if it had been available at the 
time of the prior determination, disability 
would not have been found. 

(iii) Substantial evidence which is new 
evidence relating to the prior determination 
(of allowance or continuance) refutes the 
conclusions that were based upon the prior 
evidence (e.g., a tumor thought to be 
malignant was later shown to have actually 
been benign). Substantial evidence must 
show that had the new evidence (which 
relates to the prior determination) been 
considered at the time of the prior decision, 
the disability would not have been allowed 
or continued. A substitution of current 
judgment for that used in the prior favorable 
decision will not be the basis for applying 
this exception. 

Example: The annuitant was previously 
found entitled to a disability annuity on the 
basis of diabetes mellitus which the prior 
adjudicator believed was equivalent to the 
level of severity contemplated in the Listing 
of Impairments. The prior record shows that 
the annuitant has “brittle” diabetes for which 
he was taking insulin. The annuitant’s urine 
was 3+ for sugar, and he alleged occasional 
hypoglycemic attacks caused by exertion. His 
doctor felt the diabetes was never really 
controlled because he was not following his 
diet or taking his medication regularly. On 
review, symptoms, me and Sma 
findings are unchanged. The 
adjudicator feels, however, anen the 
annuitant’s impairment clearly does not equal 
the severity contemplated by the listings. 
Error cannot be found because it would 
represent a substitution of current judgement 
for that of the prior adjudicator that the 
annuitant’s impairment equaled a listing. The 
exception for error will not be applied 
retroactively under the conditions set out 
above unless the conditions for reopening the 
prior decision are met. 


(5) The annuitant is currently 
engaging in substantial gainful activity. 

' If the annuitant is currently engaging in 
substantial gainful activity, before the 
Board determines whether he or she is 
no longer disabled because of his or her 
work activity, the Board will consider 
whether he or she is entitled to a trial 
work period as set out in § 220.170. The 
Board will find that the annuitant’s 
disability has ended in the month in 
which he or she demonstrated the 
ability to engage in substantial gainful 
activity (following completion of a trial 
work period, where it applies). This 
exception does not apply in determining 
whether the annuitant continues to have 
a disabling impairment{s) for purposes 
of deciding his or her eligibility for a 
reentitlement period. 

(b) Second group of exceptions to 
medical improvement. In addition to the 
first group of exceptions to medical 
improvement, the following exceptions 
may result in a determination that the 
annuitant is no longer disabled. In these 
situations the decision will be made 


without a determination that the 
annuitant has medically improved or 
can engage in substantial gainful 
activity. 

(1) A prior determination was 
fraudulently obtained. if the Board finds 
that any prior favorable determination 
was obtained by fraud, it may find that 
the annuitant is not disabled. In 
addition, the Board may reopen the 
claim. 

(2) Failure to cooperate with the 
Board. if there is a question about 
whether the annuitant continues to be 
disabled and the Board requests that he 
or she submit medical or other evidence 
or go for a physical or mental 
examination by a certain date, the 
Board will find that the annuitant’s 
disability has ended if he or she fails 
(without good cause) to do what is 
requested. The month in which the 
annuitant’s disability ends will be the 
first month in which he or she failed to 
do what was requested. 

(3) Inability of the Board to locate the 
annuitant. If there is question about 
whether the annuitant continues to be 
disabled and the Board is unable to find 
him or her to resolve the question, the 
Board will suspend annuity payments. 
If, after a suitable investigation, the 
Board is still unable to locate the 
annuitant, the Board will determine that 
the annuitant's disability has ended. The 
month such annuitant’s disability ends 
will be the first month in which the 
question arose and the annuitant could 
not be found. 

(4) Failure of the annuitant to follow 
prescribed treatinent which would be 
expected to restore the ability to engage 
in substantial gainful activity. If 
treatment has been prescribed for the 
annuitant which would be expected to 
restore his or her ability to work, he or 
she must follow that treatment in order 
to be paid a disability annuity. If the 
annuitant is not following that treatment 
and he or she does not have good cause 
for failing to follow the treatment, the 
Board will find that his or her disability 
has ended. The month such annuitant’s 
disability ends will be the first month in 
which he or she failed to follow the 
prescribed treatment. 

§ 220.180 Determining continuation or 
cessation of disability. 

Evaluation steps. To assure that 
disability reviews are carried out in a 

manner, that decisions of 
continuing disability can be made in the 
most expeditious and administratively 
efficient way, and that any decisions to 
stop a disability annuity are made 
objectively, neutrally and are fully 
documented, the Board will follow 
specific steps in reviewing the question 


of whether an annuitant's disability 
continues. The Board's review may 
cease and the disability may be 
continued at any point if the Board 
determines that there is sufficient 
evidence to find that the annuitant is 
still unable to engage in substantial 
gainful activity. The steps are— 

(a) Is the annuitant engaging in 
substantial gainful activity? If he or she 
is (and any applicable trial work period 
has been completed), the Board will find 
disability to have ended (see 
§ 220.179{a)(5)); 

(b) If the annuitant is not engaging in 
substantial gainful activity, does he or 
she have an impairment or combination 
of impairments which meets or equals 
the severity of an impairment listed in 
appendix 1 of this part? If the 
annuitant’s impairment(s) does meet or 
equal the level of severity of an 
impairment listed in appendix 1 of this 
part, his or her disability will be found 
to continue; 

(c) If the annuitant’s impairment(s)} 
does not meet or equal the level of 
severity of an impairment listed in 
appendix 1 of this part, has there been 
medical improvement as defined in 
§ 220.177(a)? If there has been medical 
improvement as shown by a decrease in 
medical severity, see step (d). If there 
has been no decrease in medical 
severity, then there has been no medical 
improvement; {See step (e)): 

(d) If there has been medical 
improvement, the Board must determine 
whether it is related to the annuitant’s 
ability to do work in accordance with 
paragraphs (a) through {d) of § 220.177, 
{i.e., whether or not there has been an 
increase in the residual functional 
capacity based on the impairment(s) 
that was present at the time of the most 
recent favorable medical 
determination). If medical improvement 
is not related to the annuitant’s ability 
to do work, see step (e). If medical 
improvement is related to the 
annuitant’s ability to de work, see step 
(8; 

(e) If the Board found at step (c) that 
there has been no medical improvement 
or if it found at step (d) that the medical 
improvement is not related to the 
annuitant's ability to work, the Board 
considers whether any of the exceptions 
in § 220.178 apply. If none of them apply, 
disability will be found to continue. If 
one of the first group of exceptions to 
medical improvement applies, see step 
(f). If an exception from the second 
group of exceptions to medical 
improvement applies, disability will be 
found to have ended. The second group 
of exceptions to medical improvement 
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may be considered at any point in this 
process; 

(f} If medical improvement is shown to 
be related to the annuitant's ability to 
do work or if one of the first group of 
exceptions to medical improvement 
applies, the Board will determine 
whether all of the annuitant’s current 
impairments in combination are severe. 
This determination will consider all 
current impairments and the impact of 
the combination of those impairments 
on the ability to function. If the residual 
functional capacity assessment in step 
(d) above shows significant limitation of 
ability to do basic work activities, see 
step (g). When the evidence shows that 
all current impairments in combination 
do not significantly limit physical or 
mental abilities to do basic work 
activities, these impairments will not be 
considered severe in nature, and the 
annuitant will no longer be consider to 
be disabled; 

(g) If the annuitant's impairment(s) is 
severe, the Board will assess his or her 
current ability to engage in substantial 
gainful activity. That is, the Board will 
assess the annuitant’s residual 
functional capacity based on all of his or 
her current impairments and consider 
whether he or she can still do work that 
was done in the past. If he or she can do 
such work, disability will be found to 
have ended; and 

(h) If the annuitant is not able to do 
work he or she has done in the past, the 
Board will consider one final step. Given 
the residual functional capacity 
assessment and considering the 
annuitant's age, education and past 
work experience, can he or she do other 
work? If the annuitant can do other 
work, disability will be found to have 
ended. If he or she cannot do other 
work, disability will be found to 
continue. 


§ 220.181 The month in which the Board 
will find that the annuitant is no longer 
disabled. 

If the evidence shows that the 
annuitant is no longer disabled, the 
Board will find that his or her disability 
ended in the earliest of the following 
months— 

(a) The month the Board mails the 
annuitant a notice saying that the Board 
finds that he or she is no longer disabled 
based on evidence showing: 

(1) There has been medical 
improvement in the annuitant's 
impairments related to the ability to 
work and the annuitant has the capacity 
to engage in substantial gainful work 
under the rules set out in §§ 220.177 and 
220.178; or 

(2) There has been no medical 
improvement in the annuitant’s 


impairments related to the ability to 
work but the annuitant has the capacity 
to engage in substantial gainful work 
and one of the exceptions to medical 
improvement set out in §§ 220.179(a) (1), 
(2), (3) or (4) applies. 

(b) The month in which the annuitant 
demonstrated his or her ability to 
engage in substantial gainful activity 
(following completion of a trial work 
period); 

(c) The month in which the annuitant 
actually does substantical gainful 
activity where such annuitant is not 
entitled to a trial work period; 

(d) The month in which the annuitant 
returns to full-time work, with no 
significant medical restrictions and 
acknowledges that medical 
improvement has occurred, and the 
Board expected the annuitant’s 
impairment(s) to improve; 

(e) The first month in which the 
annuitant failed without good cause to 
do what the Board asked, when the rule 
set out in paragraph (b)(2) of § 220.179 
applies; 

(f) The first month in which the 
question of continuing disability arose 
and the Board could not locate the 
annuitant after a suitable investigation 
(see § 220.179(b)(3)); 

(g) The first month in which the 
annuitant failed without good cause to 
follow prescribed treatment, when the 
rule set out in paragraph (b)(4) of 
§ 220.179 applies; or 

(h) The first month the annuitant was 
told by his or her physician that he or 
she could return to work provided there 
is no substantial conflict between the 
physician's and the annuitant’s 
statements regarding that annuitant’s 
awareness Of his or her capacity for 
work and the earlier date is supported 
by the medical evidence. 

(i) The month the evidence shows that 
the annuitant is not longer disabled 
under the rules set out in §§ 220.177 
through 220.180, and he or she was 
disabled only for a specified period of 
time in the past as discussed in § 220.21 
or § 220.105; 


§ 220.182 Before a disability annuity is 
stopped. 

Before the Board stops a disability 
annuity, it will give the annuitant a 
chance to explain why it should not do 
so. 


§ 220.183 Notice that the annuitant is not 
disabled. 

(a) General. If the Board determines 
that the annuitant does not meet the 
disability requirements of the law, the 
disability annuity will generally stop. 
Except in the circumstance described in 
paragraph (d) of this section, the Board 
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will give the annuitant advance written 
notice when the Board has determined 
that he or she is not now disabled. 

(b) What the advance written notice 
will tell the annuitant. The advance 
written notice will provide— 

(1) A summary of the information the 
Board has and an explanation of why 
the Board believes the annuitant is no 
longer disabled. If it is because of 
medical reasons, the notice will tell the 
annuitant what the medical information 
in his or her file shows. If it is because 
of the annuitant's work activity, the 
notice will tell the annuitant what 
information the Board has about the 
work he or she is doing or has done, and 
why this work shows that he or she is 
not disabled. If it is because of the 
annuitant'’s failure to give the Board 
information the Board needs or failure to 
do what the Board asks, the notice will 
tell the annuitant what information the 
Board needs and why, or what the 
annuitant has to do and why; 

(2) The date the disability annuity will 
stop; 

(3) An opportunity for the annuitant to 
submit evidence within a specified 
period to support continuance of 
disability before the decision becomes 
final; and 

(4) An explanation of the annuitant’s 
rights to reconsideration and appeal 
after the decision becomes final. 

(c) What the annuitant should do if he 
or she receives an advance written 
notice. If the annuitant agrees with the 
advance written notice, he or she does 
not need to take any action. If the 
annuitant desires further information or 
disagrees with what the Board has told 
him or her, the annuitant should 
immediately write or visit a Board 
office. If the annuitant believes he or she 
is now disabled, the annuitant should 
tell the Board why. The annuitant may 
give the Board any additional or new 
information, including reports from 
doctors, hospitals, railroad or non- 
railroad employers, or others that he or 
she believes the Board should have. The 
annuitant should send these as soon as 
possible to a Board office. 

(d) When the Board will not give the 
annuitant advance written notice. The 
Board will not give the annuitant 
advance written notice when the Board 
determines that he or she is not now 
disabled if the Board recently told the 
annuitant that— 

(1) The information the Board has 
shows that he or she is not disabled; 

(2) The Board was gathering more 
information; and 

(3) The disability annuity would stop. 
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§ 220.184 if the annuitant becomes 
disabled by another impairment(s). 

If a new severe impairment(s) begins 
in or before the month in which the last 
impairment{(s) ends, the Board will find 
that disability is continuing. The 
impairment{(s) need not be expected to 
last 12 months or to result in death, but 
it must be severe enough to keep the 
annuitant from doing substantial gainful 
activity, or severe enough so that he or 
she is still disabled. 


§ 220.185 The Board may conduct a 
review to find out whether the annuitant 
continues to be disabled. 


After the Board finds that the 
annuitant is disabled, the Board must 
evaluate the annuitant’s impairment(s) 
from time to time to determine if the 
annuitant is still eligible for disability 
cash benefits. The Board calls this 
evaluation a continuing disability 
review. The Board may begin a 
continuing disability review for any 
number of reasons including the 
annuitant’s failure to follow the 
provisions of the Railroad Retirement 
Act or these regulations. When the 
Board begins such a review, the Board 
will notify the annuitant that the Board 
is reviewing the annuitant’s eligibility 
for disability benefits, why the Board is 
reviewing the annuitant'’s eligibility, that 
in medical reviews the medical 
improvement review standard will 
apply, that the Board's review could 
result in the termination of the 
annuitant’s benefits, and that the 
annuitant has the right to submit 
medical and other evidence for the 
Board's consideration during the 
continuing disability review. In doing a 
medical review the Board will develop a 
complete medical history of at least the 
preceding 12 months in any case in 
which a determination is made that the 
annuitant is no longer under a disability. 
If this review shows that the Board 
should stop payment of cash benefits, 
the Board will notify the annuitant in 
writing and give the annuitant an 
opportunity to appeal. In § 220.186 the 
Board describes those events that may 
prompt it to review whether the 
annuitant continues to be disabled. 


§ 220.186 When and how often the Board 
will conduct a continuing disability review. 
(a) General. The Board conducts 
continuing disability reviews to 
determine whether or not the annuitant 
continues to meet the disability 
requirements of the law. Payment of 
cash benefits or a period of disability 
ends if the medical or other evidence 
shows that the annuitant is not disabled 
under the standards set out in section 2 


of the Railroad Retirement Act or 
section 223(f) of the Social Security Act. 

{b) When the Board will conduct a 
continuing disability review. A 
continuing disability review will be 
started if— 

(1) The annuitant has been scheduled 
for a medical improvement expected 
diary review; 

(2) The annuitant has been scheduled 
for a periodic review (medical 
improvement possible or medical 
improvement not expected) in 
accordance with the provisions of 
paragraph (d) of this section; 

(3) The Board needs a current medical 
or other report to see if the annuitant’s 
disability continues. (This could happen 
when, for example, an advance in 
medical technology, such as improved 
treatment for Alzheimer’s disease or a 
change in vocational therapy or 
technology raises a disability issue.); 

(4) The annuitant returns to work and 
successfully completes a period of trial 
work; 

(5) Substantial earnings are reported 
to the annuitant’s wage record; 

(6) The annuitant tells the Board that 
he or she has recovered from his or her 
disability or that he or she has returned 
to work; 

(7) A State Vocational Rehabilitation 
Agency tells the Board that— 

(i) The services have been completed; 
or 

(ii) The annuitant is now working; or 

(iii) The annuitant is able to work; 

{8) Someone in a position to know of 
the annuitant’s physical or mental 
condition tells the Board that the 
annuitant is not disabled, that the 
annuitant in not following prescribed 
treatment, that the annuitant has 
returned to work, or that the annuitant is 
failing to follow the provisions of the 
Social Security Act, the Railroad 
Retirement Act, or these regulations, 
and it appears that the report could be 
substantially correct; or 

(9) Evidence the Board receives raises 
a question as to whether the annuitant’s 
disability continues. 

(c) Definitions. As used in this 
section— 

Medical improvement expected 
diary—refers to a case which is 
scheduled for review at a later date 
because the individual’s impairment{s) 
is expected to improve. Generally, the 
diary period is set for not less than 6 
months or for not more than 18 months. 
Examples of cases likely to be 
scheduled for a medical improvement 
excepted diary are fractures and cases 
in which corrective surgery is planned 
and recovery can be anticipated. The 
term “medical improvement expected 


diary” also includes a case which is 
scheduled for a review at a later date 
because the individual is undergning 
vocational therapy, training or an 
educational program which may 
improve his or her ability to work so 
that the disability requirement of the 
law is no longer met. Generally, the 
diary period will be the length of the 
training, therapy, or program of 
education. 

Permanent impairment—medical 
improvement not expected—refers to a 
case in which any medical improvement 
in the person’s impairment(s) is not 
expected. This means an extremely 
severe condition determined on the 
basis of our experience in administering 
the disability program to be at least 
static, but more likely to be 
progressively disabling either by itself 
or by reason of impairment 
complications, and unlikely to improve 
so as to permit the individual to engage 
in substantial gainful activity. The 
interaction of the individual's age, 
impairment consequences and lack of 
recent attachment to the labor market 
may also be considered in determining 
whether an impairment is permanent. 
Improvement which is considered 
temporary under § 220,178{c){4), will not 
be considered in deciding if an 
impairment is permanent. Examples of 
permanent impairments are as follows 
and are not intended to be all inclusive: 

(1) Parkinsonian Syndrome which has 
reached the level of severity necessary 
to meet the Listing in Appendix 1. 

(2) Amyotrophic Lateral Sclerosis 
which has reached the level of severity 
necessary to meet the Listing in 
Appendix 1. 

(3) Diffuse pulmonary fibrosis in an 
individual age 55 or over which has 
reached the level of severity necessary 
to meet the Listing in Appendix 1. 

(4) Amputation of leg at hip. 

Nonpermanent impairment—tefers to 
a case in which any medical 
improvement in the person’s 
impairment(s) is possible. This means an 
impairment for which improvement 
cannot be predicted based on current 
experience and the facts of the 
particular case but which is not at the 
level of severity of an impairment that is 
considered permanent. Examples of 
nonpermanent impairments are: regional 
enteritis, hyperthyroidism, and chronic 
ulcerative colitis. 

(d) Frequency of review. If an 
annuitant's impairment is expected to 
improve, generally the Board will review 
the annuitant's continuing eligibility for 
disability benefits at intervals from 6 
months to 18 months following the 
Board's most recent decision. The 
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Board's notice to the annuitant about the 
review of the annuitant's case will tell 
the annuitant more precisely when the 
review will be conducted. If the 
annuitant's disability is not considered 
permanent but is such that any medical 
improvement in the annuitant’s 
impairment(s) cannot be accurately 
predicted, the Board will review the 
annuitant's continuing eligibility for 
disability benefits at least once every 3 
years. If the annuitant’s disability is 
considered permanent, the Board will 
review the annuitant’s continuing 
eligibility for benefits no less frequently 
than once every 7 years but no more 
frequently than once every 5 years. 
Regardless of the annuitant’s 
classification, the Board will conduct an 
immediate continuing disability review 
if a question of continuing disability is 
raised pursuant to paragraph (b) of this 
section. 

(e) Change in classification of 
impairment. If the evidence developed 
during a continuing disability review 
demonstrates that the annuitant's 
impairment has improved, is expected to 
improve, or has worsened since the last 
review, the Board may reclassify the 
annuitant’s impairment to reflect this 
change in severity. A change in the 
classification of the annuitant's 
impairment will change the frequency 
with which the Board will review the 
case. The Board may also reclassify 
certain impairments because of 
’ improved tests, treatment, and other 
technical advances concerning those 
impairments. 

(f)} Review after administrative 
appeal. If the annuitant was found 
eligible to receive or to continue to 
receive disability benefits on the basis 
of a decision by a hearings officer, the 
three-member Board or a Federal court, 
the agency will not conduct a continuing 
disability review earler than 3 years 
after that decision unless the annuitant’s 
case should be scheduled for a medical 
improvement expected or vocational 
reexamination diary review or a 
question of continuing disability is 
raised pursuant to paragraph (b) of this 
section. 

(g) Waiver of timeframes. All cases 
involving a nonpermanent impairment 
will be reviewed by the Board at least 
once every 3 years unless the Board 
determines that the requirements should 
be waived to ensure that only the 
appropriate number of cases are 
reviewed. The appropriate number of 
cases to be reviewed is to be based on 
such considerations as the backlog of 
pending reviews, the projected number 
of new applications, and projected 
staffing levels. Therefore, an annuitant’s 


continuing disability review may be 
delayed longer than 3 years following 
the Board's original decision or other 
review under certain circumstances. 
Such a delay would be based on the 
Board's need to ensure that backlogs, 
and new disability claims workloads are 
accomplished within available medical 
and other resources and that such 
reviews are done carefully and 
accurately. 


§ 220.187 if the annuitant’s medical 
recovery was expected and the annuitant 
returned to work. 

If the annuitant’s impairment was 
expected to improve and the annuitant 
returned to full-time work with no 
significant medical limitations and 
acknowledges that medical 
improvement has occurred, the Board 
may find that the annuitant’s disability 
ended in the month he or she returned to 
work. Unless there is evidence showing 
that the annuitant’s disability has not 
ended, the Board will use the medical 
and other evidence already in the 
annuitant’s file and the fact that he or 
she has returned to full-time work 
without significant limitations to 
determine that the annuitant is no longer 
disabled. (If the annuitant’s impairment 
is not expected to improve, the Board 
will not ordinarily review his or her 
claim until the end of the trial work 
period, as described in § 220.170.) 


Example: Evidence obtained during the 
processing of the annuitant's claim showed 
that the annuitant had an impairment that 
was expected to improve about 18 months 
after the annuitant’s disability began. The 
Board, therefore, told the annuitant that his 
or her claim would be reviewed again at that 
time. However, before the time arrived for the 
annuitant’s scheduled medical 
reexamination, the annuitant told the Board 
that he or she had returned to work and the 
annuitant’s impairment had improved. The 
Board investigated immediately and found 
that, in the 16th month after the annuitant's 
began, the annuitant returned to full-time 
work without any significant medical 
restrictions. Therefore, the Board would find 
that the annuitant’s disability ended in the 
ne ge the annuitant returned to full-time 
work. 


Appendix 1—Listing of Impairments 


In the Listing of Impairments, the listings 
under each separate body system in both Part 
A and Part B will be effective for periods 
ranging from 4 to 8 years unless extended or 
revised and promulgated again. Specifically, 
the body system listings in the Listing of 
Impairments will be subject to the following 
termination dates: 

Musculoskeletal system (1.00) within 5 
years. Consequently, the listings in this body 
system will no longer be effective on June 6, 
1992. 

Respiratory system (3.00) within 6 years. 
Consequently, the listings in this body system 
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will no longer be effective on December 6, 
1991. 

The cardiovascular system (4.00) will no 
longer be effective on June 6, 1991. 

The listings under the other body systems 
in Part A and Part B will expire in 8 years. 
Consequently, the listing in these body 
systems will no longer be effective on 
December 6, 1993. The mental disorders 
listings in Part A will no longer be effective 
on August 28, 1991, unless extended by the 
Board or revised and promulgated again. 


PartA 


Criteria applicable to individuals age 18 
and over and to children under age 18 where 
criteria are appropriate. , 


Sec. 
1.00 
2.00 
3.00 
4.00 
5.00 
6.00 
7.00 


Musculoskeletal System. 
Special Senses and Speech. 
Respiratory System. 
Cardiovascular System. 
Digestive System. 
Genito-Urinary System. 
Hemic and Lymphatic System. 
8.00 Skin. 

9.00 Endocrine System. ' 
10.00 Multiple Body Systems. 

11.00 Neurological. 

12.00 Mental Disorders. 

13.00 Neoplastic Diseases, Malignant. 


1.00 Musculoskeletal System 


A. Loss of function may be due to 
amputation or deformity. Pain may be an 
important factor in causing functional loss, 
but it must be associated with relevant 
abnormal signs or laboratory findings. 
Evaluations of musculoskeletal impairments 
should be supported where applicable by 
detailed descriptions of the joints, including 
ranges of motion, condition of the 
musculature, sensory or reflex changes, 
circulatory deficits, and X-ray abnormalities. 

B. Disorders of the spine, associated with 
vertebrogenic disorders as in 1.05C, result in 
impairment because of distortion of the bony 
and ligamentous architecture of the spine or 
impingement of a herniated nucleus pulposus 
or bulging annulus on a nerve root. 
Impairment caused by such abnormalities 
usually improves with time or responds to 
treatment. Appropriate abnormal physical 
findings must be shown to persist on 
repeated examinations despite therapy for a 
reasonable presumption to be made that 
severe impairment will last for a continuous 
period of 12 months. This may occur in cases 
with unsuccessful prior surgical treatment. 

Evaluation of the impairment caused by 
disorders of the spine requires that a clinical 
diagnosis of the entity to be evaluated first 
must be established on the basis of adequate 
history, physical examination, and 
roentgenograms. The specific findings stated. 
in 1.05C represent the level required for that 
impairment; these findings, by themselves, 
are not intended to represent the basis for 
establishing the clinical diagnosis. 
Furthermore, while neurological examination 
findings are required, they are not to be 
interpreted as a basis for evaluating the 
magnitude of any neurological impairment. 
Neurological impairments are to be evaluated 
under 11.00-11.19. 





Federal Register / Vol. 56, No. 60 / Thursday, March 28, 1991 / Rules and Regulations 


The history must include a detailed 
description of the character, location, and 
radiation of pain; mechanical factors which 
incite and relieve pain; prescribed treatment, 
including type, dose, and frequency of 
analgesic; and typical daily activities. Care 
must be taken to ascertain that the reported 
examination findings are consistent with the 
individual's daily activities. 

There must be a detailed description of the 
orthopedic and neurologic examination 
findings. The findings should include a 
description of gait, limitation of movement of 
the spine given quantitatively in degrees from 
the vertical position, motor and sensory 
abnormalities, muscle spasm, and deep 
tendon reflexes. Observations of the 
individual during the examination should be 
reported; e.g., how he or she gets on and off 
the examining table. Inability to walk on 
heels or toes, to squat, or to arise from a 
squatting position, where appropriate, may 
be considered evidence of significant motor 
loss. However, a report of atrophy is not 
acceptable as evidence of significant motor 
loss without circumferential measurements of 
both thighs and lower legs (or upper or lower 
arms) at a stated point above and below the 
knee or elbow given in inches or centimeters. 
A specific description of atrophy of hand 
muscles is acceptable without measurements 
of atrophy but should include measurements 
of grip strength. 

These physical examination findings must 
be determined on the basis of objective 
observations during the examination and not 
simply a report of the individual's allegation, 
e.g., he says his leg is week, numb, etc. 
Alternative testing methods should be used to 
verify the objectivity of the abnormal 
findings, e.g., a seated straight-leg raising test 
in addition to a supine straight-leg raising 
test. Since abnormal findings may be 
intermittent, their continuous presence over a 
period of time must be established by a 
record of ongoing treatment. Neurological 
abnormalities may not completely subside 
after surgical or nonsurgical treatment, or 
with the passage of time. Residual 
neurological abnormalities, which persist 
after it has been determined clinically or by 
direct surgical or other observation that the 
ongoing or progressive condition is no longer 
present, cannot be considered to satisfy the 
required findings in 1.05C. 

Where surgical procedures have been 
performed, documentation should include a 
copy of the operative note and available — 
pathology reports. 

Electrodiagnostic procedures and 
myelography may be useful in establishing 
the clinical diagnosis, but do not constitute 
alternative criteria to the requirements in 
1.05C. 

C. After maximum benefit from surgical 
therapy has been achieved in situations 
involving fractures of an upper extremity (see 
1.12) or soft tissue injuries of a lower or upper 
extremity (see 1.13), i.e., there have been no 
significant changes in physical findings or X- 
ray findings for any 6-month period after the 
last definitive surgical procedure, evaluation 
should be made on the basis of demonstrable 
residuals. 

D. Major joints as used herein refer to hip, 
knee, ankle, shoulder, elbow, or wrist and 


hand. (Wrist and hand are considered 
together as one major joint.) 

E. The measurements of joint motion are 
based on the techniques described in the 
“Joint Motion Method of Measuring and 
Recording,” published by the American 
Academy of Orthopedic Surgeons in 1965, or 
the “Guides to the Evaluation of Permanent 
Impairment—The Extremities and Back” 
(Chapter I); American Medical Association, 
1971. 

1.01 Category of Impairments, 
Musculoskeletal 

1.02 Active rheumatoid arthritis and 
other inflammatory arthritis. 

With both A and B. 

A. History of persistent joint pain, swelling, 
and tenderness involving multiple major 
joints (see 1.00D) and with signs of joint 
inflammation (swelling and tenderness) on 
current physical examination despite 
prescribed therapy for at least 3 months, 
resulting in significant restriction of function 
of the affected joints, and clinical activity 
expected to last at least 12 months; and 

B. Corroboration of diagnosis at some point 
in time by either. 

1. Positive serologic test for rheumatoid 
factor; or 

2. Antinuclear antibodies; or 

3. Elevated sedimentation rate; or 

4. Characteristic histologic changes in 
biopsy of synovial membrane or 
subcutaneous nodule (obtained independent 
of Social Security disability evaluation). 

1.03 Arthritis of a major weight-bearing 
joint (due to any cause): 

With history of persistent joint pain and 
stiffness with signs of marked limitation of 
motion or abnormal motion of the affected 
joint on current physical examination. With: 

A. Gross anatomical deformity of hip or 
knee (e.g, subluxation, contracture, bony or 
fibrous ankylosis, instability) supported by X- 
ray evidence of either significant joint space 
narrowing or significant bony destruction and 
markedly limiting ability to walk and stand; 
or 

B. Reconstructive surgery or surgical 
arthrodesis of a major weight-bearing joint 
and return to full weight-bearing status did 
not occur, or is not expected to occur, within 
12 months of onset. 

1.04 Arthritis of one major joint in each of 
the upper extremities (due to any cause): 

With history of persistent joint pain and 
stiffness, signs of marked limitation of motion 
of the affected joints on current physical 
examination, and X-ray evidence of either 
significant joint space narrowing or 
significant bony destruction. With: 

A. Abduction and forward flexion 
(elevation) of both arms at the shoulders, 
including scapular motion, restricted to less 
than 90 degrees; or 

B. Gross anatomical deformity (e.g.. 
subluxation, contracture, bony or fibrous 
ankylosis, instability, ulnar deviation) and 
enlargement or effusion of the affected joints. 

1.05 Disorders of the spine: 

A. Arthritis manifested by ankylosis or 
fixation of the cervical or dorsolumbar spine 
at 30° or more of flexion measured from the 
neutral postion, with X-ray evidence of: 

1. Calcification of the anterior and lateral 
ligaments; or 


13013 


2. Bilateral ankylosis of the sacroiliac joints 
with abnormal apophyseal articulations; or 

B. Osteoporosis, generalized (established 
by X-ray) manifested by pain and limitation 
of back motion and paravertebral muscle 
spasm with X-ray evidence of either: 

1. Compression fracture of a vertebral body 
with loss of at least 50 percent of the 
estimated height of the vertebral body prior 
to the compression fracture, with no 
intervening direct traumatic episode; or 

2. Multiple fractures of vertebrae with no 
intervening direct traumatic episode; or 

C. Other vertebrogenic disorders (e.g., 
herniated nucleus puplosus, spinal stenosis) 
with the following persisting for at least 3 
months despite prescribed therapy and 
expected to last 12 months. With both 1 and 
2: 

1. Pain, muscle spasm, and significant 
limitation of motion in the spine; and 

2. Appropriate radicular distribution of 
significant motor loss with muscle weakness 
and sensory and reflex loss. 

1.08 Osteomyelitis or septic arthritis 
(established by X-ray): 

A. Located in the pelvis, vertebra, femur, 
tibia, or a major joint of an upper or lower 
extremity, with persistent activity or 
occurrence of at least two episodes of acute 
activity within a 5-month period prior to 
adjudication, manifested by local 
inflammatory, and systemic signs and 
laboratory findings (e.g., heat, redness, 
swelling, leucocytosis, or increased 
sedimentation rate) and expected to last at 
least 12 months despite prescribed therapy; 


B. Multiple localizations and systemic 
manifestations as in A above. 

1.09 Amputation or anatomical deformity 
of (i.e., loss of major function due to 
degenerative changes associated with 
vascular or neurological deficits, traumatic 
loss of muscle mass or tendons and X-ray 
evidence of bony ankylosis at an unfavorable 
angle, joint subluxation or instability): 

A. Both hands; or 

B. Both feet; or 

C. One hand and one foot. 

1.10 Amputation of one lower extremity 
(at or above the tarsal region): 

A. Hemipelvectomy or hip disarticulation; 
or 

B. Amputation at or above the tarsal region 
due to peripheral vascular disease or 
diabetes mellitus; or 

C. Inability to use a prosthesis effectively, 
without obligatory assistive devices, due to 
one of the following: 

1. Vascular disease; or 

2. Neurological complications (e.g., loss of 
position sense); or 

3. Stump too short or stump complications 
persistent, or are expected to persist, for at 
least 12 months from onset; or 

4. Disorder of coniralateral lower extremity 
which markedly limits ability to walk and 
stand. 

1.11 Fracture of the femur, tibia, tarsal 
bone of pelvis with solid union not evident on 
X-ray and not clinically solid, when such 
determination is feasible, and return to full 
weight-bearing status did not occur or is not 
expected to occur within 12 months of onset. 
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1.12. Fractures of an upper extremity with 
non-union of a fracture of the shaft of the 
— radius, or ulna under continuing 

t directed toward 
re of use of the extremity 
and such function was not restored or 
expected to be restored within 12 months 
after onset. 

1.13 Soft tissue injuries of an upper or 
ont ee requiring a series of staged 

cal procedures within 12 months after 
oa for salvage and/or restoration of major 
function of the extremity, and such major 
function was not restored or expected to be 
restored within 12 months after onset. 


2.00 Special Senses and Speech 
A. 


Ophthalmology 
1. Causes of impairment. Diseases or injury 
of the eyes may produce loss of central or 


visual acuity may be caused by impaired 
distant and/or near vision. However, for an 
individual to meet the level of severity 
described in 2.02 and 2.04, only the remaining 
central visual acuity for distance of the better 
eye with best correction based on the Snellen 
test chart measurement may be used. 
Correction obtained by special visual aids 
(9. som contact lenses) will be considered if the 
vidual has the ability to wear such aids. 

3. Field of vision. Impairment of peripheral 
vision may result if there is contraction of the 
visual fields. The contraction may be either 
symmetrical or irregular. The extent of the 
remaining peripheral visual field will be 
determined by usual perimetric methods at a 
distance of 330 mm. under illumination of not 
less than 7-foot candles. For the phakic eye 
{the eye with a lens}, a 3 mm. white disc 
target will be used, and for the aphakic eye 
(the eye without the lens), a 6 mm. white disc 
target will be used. In neither instance should 
corrective spectacle lenses be worn during 
the examination but if they have been used, 
this fact must be stated. 

Measurements obtained on comparable 
perimetric devices may be used; this does not 
include the use of tangent screen 
measurements. For measurements obtained 
using the Goldmann perimeter, the object size 
designation III and the illumination 

designation 4 should be used for the phakic 
eye, and the object size designation FV and 
illumination designation 4 for the aphakic 
eye. 

Field measurements must be accompanied 
by notated field charts, a description of the 
type and size of the target and the test 
oa ble secre Games 
acceptable as a i 
field loss. 

Where the loss ia i y in the 
lower visual fields, a gene such as the 
weighted grid scale for perimetric fields 
described by B, Esterman (see Grid for 
Scoring Visual Fields, H. Perimeter. Archives 
of Ophthalmology, 79:400, 1968} may be used 
for determining whether the visual field loss 
‘s comparable to that described in Table 2. 


4. Muscle function. Paralysis of the third 
cranial nerve producing ptosis, paralysis of 
accommodation, and dilation and immobility 
of the pupil may cause significant vi 
impairment. When all the muscle of the eye 


considered a 

bilateral. A fining of severe oe 
based muscle function 
must be paapeined! by a report of an actual 
measurement of ocular motility. 

5. Visual ee Loss of visual 
efficiency may be caused a disease or injury 
resulting in a reduction of central visual 
acuity or visual field. The visual efficiency of 
one eye is the product of the percentage of 
central visual and the percentage 
of visual field efficiency. (See Tables No. 1 
and 2, following 2.09.) 

6. Special situations. Aphakia represents a 
visual handicap in addition to the loss of 
aphakia would apply to an individual who 
has had the lens removed from one eye, and 
who still retains the lens in his other eye, or 
to an individual who has only one eye which 
is aphakic. The term binocular aphakia would 
apply to an individual who has had both 
lenses removed. In cases of binocular 
aphakia, the central efficiency of the better 
eye will be accepted as 75 percent of its 
value. In cases of monocular aphakia, where 
the better eye is aphakic, the central visual 
efficiency will be accepted as 50 percent of 
the value. {If an individua! has binocular 
aphakia, and the central visual acuity in the 
poorer eye can be corrected only to 20/200, or 
less, the central visual efficiency of the better 
eye will be accepted as 50 percent of its 
value.) 

Ocular symptoms of systemic — may 
or may not produce a disabling visu 
impairement. These manifestations ao be 
evaluated as part of the underlying disease 
entity oe ee to the particular body 
system invol 

7. Statutory siandnass The term “statutory 
blindness” refers to the degree of visual 

impairment which defines the term 
“blindness” in the Social Security Act. Both 
2.02 and 2.03 A and B denote statutory 
blindness. 

B. Otolaryngology 

1. Hearing impairment. Hearing ability 
should be evaluated in terms of the person's 
ability to hear and distinguish speech. 

Loss of hearing can be quantitatively 
determined by an audiometer which meets 
the standards of the American National 
Standards Institute {ANSI) for air and bone 
conducted stimuli (i.e., ANSI S.3.6-1969 and 
ANSI S 3.13-1972, or subsequent comparable 
revisions) and performing all hearing 
measurements in an environment which 
meets the ANSI standard for maximal 


— rmissible background sound (ANSI S 3:1- 


‘ae discrimination should be 
determined using a standardized measure of 
speech discrimination ability in quiet at a test 
presentation level sufficient to ascertain 
maximum discrimination ability. The 
discrimination measure (test) used, and the 
level at which testing was done, must be 
reported. 


Hearing tests should be preceded by an 
otolaryngologic examination and should be 
performed by or under the supervision of an 
otolaryngologist or audiologist qualified to 
perform such tests. 

In order to establish an independent 
medical judgment as to the level of 
impairment in a claimant alleging deafness, 
the following examinations should be 

reported: Otolaryngologic examination, pure 
tone air and bone audiometry, speech 
reception threshold (SRT), and speech 
discrimination testing. A copy of reports of 
medical examination and audiologic 
evaluations must be submitted. 

Cases of alleged “deaf mutism” should be 
documented by a hearing evaluation. Records 
obtained from a speech and hearing 
rehabilitation center or a special school for 
the deaf may be acceptable, but if these 
reports are not available, or are found to be 
inadequate, a current hearing evaluation 
should be submitted as outlined in the 
preceding paragraph. 

2. Vertigo associated with disturbances of 
labyrinthine-vestibular function, including 
Meniere’s disease. These disturbances of 
balance are characterized by an hallucination 
of motion or loss of position sense and a 
sensation of dizziness which may be constant 
or may occur in paroxysmal attacks. Nausea, 
vomiting, ataxia, and incapacitation are 
frequently observed, particularly during the 
acute attack. It is important to differentiate 
the report of rotary vertigo from that of 
“dizziness” which is described as 
lightheadedness, unsteadiness, confusion, or 
syncope. 

Meniere's disease is characterized by 
paroxysmal attacks of vertigo, tinnitus, and 
fluctuating hearing loss. Remissions are 

and irregular, but may be 
longlasting; hence, the severity of a 
is best determined after prolonged 
observation and serial reexaminations. 

The diagnosis of a vestibular disorder 
requires a comprehensive neuro- 
otolaryngologic examination with a detailed 
description of the vertiginous episodes, 
including notation of frequency, severity, and 
duration of the attacks. Pure tone and speech 
audiometry with the appropriate special 
examinations, such as Bekesy audiometry, 
are necessary. Vestibular functions is 
assessed by positional and caloric testing, 
preferably by electronystagmography. When 
polytograms, contrast radiography, or other 
special tests have been performed, copies of 
the reports of these tests should be obtained 
in addition to reports of skull and temporal 
bone X-rays. 


laryngeal 

stenosis due to injury or infection results in 
loss of voice production by normal means. In 
evaluating organic loss of speech (see 2.09), 
ability to produce speech by any means 

includes the use of mechanical or electronic 
dociiia/ingiguenenanonbyenne 

disorders should be evaluated 

under 11.00-11.19. 
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2.02 Impairment of central visual acuity. 
Remaining vision in the better eye after best 
correction is 20/200 or less. 

2.03 Contraction of peripheral visual 
fields in the better eye. 

A. To 10° or less from the point of fixation; 
or 

B. So the widest diameter subtends an 
angle no greater than 20°; or 

C. To 20 percent or less visual field 
efficiency. 

2.04 Loss of visual efficiency. Visual 
efficiency of better eye after best correction 
20 percent or less. (The percent of remaining 
visual efficiency =the product of the percent 


of remaining central visual efficiency and the 
percent of remaining visual field efficiency.) 

2.05 Complete homonymous hemianopsia 
(with.or without macular sparing). Evaluate 
under 2.04. 

2.06 Total bilateral ophthalmoplegia. 

2.07 Disturbance of labyrinthine- 
vestibular function (including Meniere’s 
disease), characterized by a history of 
frequent attacks of balance disturbance, 
tinnitus, and progressive loss of hearing. 
With both A and B: 

A. Disturbed function of vestibular 
labyrinth demonstrated by caloric or other 
vestibular tests; and 

B. Hearing loss established by audiometry. 
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2.08 Hearing impairments (hearing not 
restorable by a hearing aid) manifested by: 

A. Average hearing threshold sensitivity 
for air conduction of 90 decibels or greater 
and for bone conduction to corresponding 
maximal levels, in the better ear, determined 
by the simple average of hearing threshold 
levels at 500, 1000 and 2000 hz. (see 2.00B1); 
or 

B. Speech discrimination scores of 40 
percent or less in the better ear; 

2.09 Organic loss of speech due to any 
cause with inability to produce by any means 
speech which can be heard understood and 
sustained. 


TABLE NO. 1—PERCENTAGE OF CENTRAL VISUAL EFFICIENCY CORRESPONDING TO CENTRAL VISUAL ACUITY NOTATIONS FOR 
DISTANCE IN THE PHAKIC AND APHAKIC EYE (BETTER Eve) 


Column and Use. 


SSSSSRaRSS 


1 Phakic.—1. A lens is present in both eyes. 2. A lens is present in the better eye and absent in the poorer eye. 3. A lens is present in one eye and the other eye 


is enucleated. 


2 Monocular.—1. A lens in absent in the better end poman Oe tower . 2. The lenses are absent in both eyes; however, the central visual acuity in the 
a atter best correction in 20/200 or less. 3.°A lens oo i : 


inocular.—1. The lenses are 


LEFT EYE (OS.) 


RIGHT EYE (O.D.) 


Table No. 2—Chart of Visual Field Showing Extent of Normal Field and Method of Computing Percent of 
Visual Field Efficiency 


Oey Gee anal ced tas Ge er 
absent from both eyes and the visual acuity in the 


1. Diagram of right eye illustrates extent of 
normal visual field as tested on standard 
perimeter at 3/330 (3 mm. white disc at a 
distance of 330 mm.) under 7 foot-candles 
illumination. The sum of the eight principal 
meridians of this field total 500°. 

2. The percent of visual field efficiency is 
obtained by adding the number of degrees of 
the eight principal meridians of the 
contracted field and dividing by 500. Diagram 
of left eye illustrates visual field contracted 
to 30° in the temporal and down and out 
meridians and to 20° in the remaining six 
meridians. The percent of visual field 
efficiency of this field is: 6x 204+2X30 
=180+500=0.36 or 36 percent remaining 
visual field efficiency, or 64 percent loss. 


3.00 Respiratory System 

A. Introduction: Impairments caused by the 
chronic disorder of the respiratory system 
generally result from irreversible loss of 
pulmonary functional capacity (ventilatory 
impairment, gas exchange impairment, or a 
combination of both). The most common 
symptom attributable to these disorders is 
dyspnea on exertion. Cough, wheezing, 
sputum production, hemoptysis, and chest 
pain may also occur, but need not be present. 
However, since these symptoms are common 
to many other diseases, evaluation of 
impairments of the respiratory system 
requires a history, physical examination, and 





chest roenigenegram to establish the 
diagnosis of a chronic respiratory disorder. 
Pulmonary function testing is required to 
provide a basis for assessing the impairment, 
once the diagnosis is established by 
—— clinical findings. 

Alteration of ventilatory function may be 
due primarily to chronic obstructive 
pulmonary disease (emphysema, chronic 
bronchitis, chronic asthmatic bronchitis) or 
restrictive disorders with primary loss of lung 
volume (pulmonary resection, thoracoplasty, 


brosis). Impairment of gas 
cee without significant airway 


obstruction may be produced by interstitial 
disorders (diffuse fibrosis). Primary disease 
of pulmonary circulation may produce 
pulmonary vascular hypertension and, 
eventually, heart failure. Whatever the 
mechanism, any chronic progressive 
pulmonary disorder may result in cor 
pulmonale or heart failure. Chronic infection 
caused, most frequently by mycobacterial or 
mycotic organisms, may produce extensive 
lung destruction resulting in marked loss of 
pulmonary functional capacity. Some 
disorders such as bronchiectasis and asthma 
may be characterized by acute, intermittent 
illnesses of such frequency and intensity that 
they produce a marked impairment apart 
from intercurrent functional loss, which may 
be mild. 

Most chronic pulmonary disorders may be 
adequately evaluated on the basis of history, 
physical examination, chest roentgenogram, 
and ventilatory function tests. Direct 
assessment of gas exchange by exercise 
arterial blood gas determination or diffusing 
capacity is required only in specific relatively 
rare circumstances, depending on the clinical 
features and specific diagnosis. 

B. Mycobacterial and mycotic infections of 
the lung will be evaluated on the basis of the 
resulting impairment to pulmonary function. 
Evidence of infectious or active 
mycobacterial or mycotic infection, such as 
positive cultures, increasing lesions, or 
cavitation, is not, by itself, a basis for 
determining that the individual has a severe 
impairment which is expected to last 12 
months. However, if these factors are 
abnormally persistent, they should not be 
ignored. For example, in those unusual cases 
where there is evidence of persistent 
pulmonary infection caused by mycobacterial 
or mycotie organisms for a period closely 
approaching 12 consecutive months, the 
clinical findings, complications, treatment 
considerations, and prognosis must be 
carefully assessed to determine whether, 
despite the absence of impairment of 
pulmonary function, the individual has a 
severe impairment that can be expected to 
last for 12 consecutive months. 

C. When a respiratory impairment is 
episodic in nature, ag may occur in 
complications of bronchiectasis and 
asthmatic bronchitis, the frequency of severe 
episodes despite prescribed treatment is the 
criterion for determining the level of 
impairment. Documentation for 
asthma should include the hospital or 
emergency room records indicating the dates 
of treatment, clinical findings on 


presentation, what treatment was given and 
for what period of time, and the clinical 
response. Severe attacks of episodic asthma, 
as listed im section 3.03B, are defined as 
prolonged episodes lasting at least several 
hours, requiring intensive treatment such as 
intravenous drug administration or inhalation 
therapy in a hospital or emergency room. 

D. Documentation of ventilatory function 
tests. The results of ventilatory function 
studies for evaluation under tables I and H 
should be expressed in liters or liters per 
minute (BTPS). The reported one second 
forced expiratory volume (FEV;) should 
represent the largest of at least three 
attempts. One satisfactory maximum 
voluntary ventilation (MVV) is sufficient. The 
MVV should represent the observed value 
and should not be calculated from FEV. 
These studies should be repeated after 
administration of a nebulized bronchodilator 
unleas the prebronchodilator values are 80 
percent or more of predicted normal values or 
the use of bronchodilators is contraindicated. 
The values in tables I and II assume that the 
ventilatory function studies were not 
performed in the presence of wheezing or 
other evidence of bronchospasm or, if these 
were present at the time of the examination, 
that the studies were repeated after 
administration of a bronchodilator. 
Ventilatory function studies performed in the 
presence of bronchospasm, without use of 
bronchodilators, cannot be found to meet the 
requisite level of severity in tables I and IL 

The appropriately labeled spirometric 
tracing, showing distance per second on the 
abscissa and the distance per liter on the 
ordinate, must be incorporated in the file. The 
manufacturer and model number of the 
device used to measure and record the 
ventilatory function should be stated. If the 
spirogram was generated other than by direct 
pen linkage to a mechanical displacement- 
type spirometer, the spirometric tracing must 
show the calibration of volume units through 
mechanical means such as would be obtained 
using a giant syringe. The FEV; must be 
recorded at a speed of at least 20 mm. per 
second. Calculation of the FEV; from a flow 
volume loop is not acceptable. The recording 
device must provide a volume excursions of 
at least 10 mm. per liter: The MVV should be 
represented by the tidal excursions measured 
over a 10- to 15-second interval. Tracings 
showing only cumalative volume for the 
MVV are not The 
function tables are based on measurement of 
the height of the individual without shoes. 
Studies should not be performed during or 
soon after an acute respiratory iliness. A 
statement should be made as to the 
individual's ability to understand the 
directions and cooperate in performing the 
test. 

E. Documentation of chronic impairment of 
gas exchange—Arterial blood gases and 
exercise tests. 

1. Introduction: Exercise tests with 
measurement of arterial blood gases at rest 
and during exercise should be purchased 
when not available as evidence of record in 
cases in which there is documentation of 

disease, but the existing 
evidence, including properly performed 
ventilatory function tests, is not adequate to 
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itr the level of the impairment. Before 

arterial blood gas tests, medical 
history, physical examination, report of chest 
roentgenogram, ventilatory function tests, 
electrocardiographic tracing, and hematocrit 
must be obtained and should be evaluated by 
a physician competent in pulmonary 
medicine. Arterial blood gas tests should not 
be purchased where full development short of 
such purchase reveals that the impairment 
meets or equals any other listing or when the 
claim can be adjudicated on some other 
basis. Capillary blood analysis for PO2 or 
PCO: is not acceptable. Analysis of arterial 
blood gases obtained after exercise is 
stopped is not acceptable. 

Generally individuals with an FEV; greater 
than 2.5 liters or an MVV greater than 100 
litere per minute would not be considered for 
blood gas studies unless diffuse interstitial 
pulmonary fibrosis was noted on chest X-ray 
or documented by tissue diagnosis. The 
exercise test facility should be provided with 
the clinical reports, report of chest 
roentgenogram, and spirometry results 
obtained by the DDS. The testing facility 
should determine whether exercise testing is 
clinically contraindicated. If an exercise test 
is clinically contraindicated, the reason for 
exclusion from the test should be stated in 
the report of the exercise test facility. 

2. Methodology. individuals considered for 
exercise testing first should have resting 
PaO2, PaCO:, and pH determinations by the 
testing facility. The samples should be 
obtained in the sitting or standing position. 
The individual should be aie under 
steady state conditions, preferably on a 

for a period of 6 minutes at a speed 

d grade providing a workload of 

approximately 17 ml. O2/kg./min. If a bicycle 
ergometer is used, an exercise equivalent of 
450 kgm./min., or 75 watts, should be used. 
At the option of the facility, a warm-up 
period of treadmill walking may be 
performed to acquaint the applicant with the 
procedure. If, during the warm-up period, the 
individual cannot exercise at the designated 
level, a lower speed and/or grade may be 
selected in keeping with the exercise 
capacity estimate. The individual should be 
monitored by electrocardiogram throughout 
the exercise and representative strips taken 
to provide heart rate in each minute of 
exercise. During the 5th or 6th minute of 
exercise, an arterial blood gas sample should 
be drawn and analyzed for PO2, PCO2, and 
pH. If the facility has the capability, and at 
the option of the DDS and the facility, minute 
ventilation (BTPS)} and oxygen consumption 
per minute (STPD) and CO, production 
(STPD} should be measured during the 5th or 
6th minute of exercise. If the individual fails 
to complete 6 minutes of exercise, the facility 
should comment on the reason. 

The report should contain representative 
strips of electrocardiograms taken during the 
exercise, hematocrit, resting and exercise 
arterial blood gas value, speed and grade of 
the treadmill or bicycle ergometer exercise 
level in-watts or kgm./min., and duration of 
exercise. The altitude of the test site, 
barometric pressure, and norma! range of 
blood gas values for that facility should also 
be reported. 
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3. Evaluation. Three tables are provided in 
Listing 3.02C1 for evaluation of arterial blood 
gas determinations at rest and during 
exercise. The blood gas levels in Listing 
3.02C1, Table HI-A, are applicable at test 
sites situated at less than 3,000 feet above sea 
level. The blood gas levels in Listing 3.02C1, 
Table III-B, are applicable at test sites 
situated at 3,000 through 6,000 feet above sea 
level. The blood gas levels in Listing 3.02C1, 
Table IlI-C, are applicable for test sites over 
6,000 feet above sea level. Tables III-B and C, 
take into account the lower blood PaO: 
normally found in individuals tested at the 
higher altitude. When the barometric 
pressure is sexed high for the altitude at 
the time of testing, consideration should be 
given to those cases in which the PaO; falls 
slightly above the requirements of Table III- 
A, III-B, or IfI-C, whichever is appropriate for 
the altitude at which testing was performed. 

3.01 Category of Impairments, Respiratory 

3.02 Chronic Pulmonary Insufficiency. 
With: 

A. Chronic obstructive pulmonary disease 
(due to any cause). With: Both FEV; and 
MVV equal to or less than values specified in 
Table I corresponding to the person's height 
without shoes. 


40 
44 
48 
52 
56 
60 
64 


B. Chronic restrictive ventilatory disorders. 
With: Total vital capacity equal to or less 
than values specified in Table I 
corresponding to the person's height without 
shoes. In severe kyphoscoliosis, the measured 
span between the fingertips when the upper 
extremities are abducted 90 degrees should 
be substituted for height. 


TABLE II 


or 
C. Chronic impairment of gas exchange 
{aue to any cause). With: 


1. Steady-state exercise blood gases 
demonstrating values of PaO: and 
simultaneously determined PaCO:, measured 
at a workload of approximately 17 ml. O2/ 
kg./min. or less of exercise, equal to or less 
than the values specified in Table II~A or 
II-B or Iil-C. 


TABLE III—A 
[Applicable at test sites less than, 3,000 feet above 
sea level] 


aqui 


3 
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TABLE Ili—B 
[Applicable at test sites 3,000 through 6,000 feet 
above sea level] 
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3 
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TABLE IIl—C 
[Applicable at test ono 6,000 feet above sea 
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40 or above .................. 


2. Diffusing capacity for the lungs for 
carbon monoxide less than 6 ml./mm. Hg/ 
min. (steady-state methods) or less than 9 
ml./mm. Hg/min. (single breath method) or 
less than 30 percent of predicted normal. (All 
method, actual values, and predicted normal 
values for the methods used should be 
reported.): or 

D. Mixed obstructive ventilatory and gas 
exchange impairment. Evaluate under the 
criteria in 3.02A, B, and C. 

3.03 Asthma. With: 

A Chronic asthmatic bronchitis. Evaluate 
under the criteria for chronic obstructive 
ventilatory impairment in 3.02A, or 

B. Episodes of severe attacks (See 3.00C), 
in spite of prescribed treatment, occurring at 
least once every 2 months or on an average of 
at lest 6 times a year, and prolonged 
expiration with wheezing or rhonchi on 
physical examination between attacks. 

3.06 Pneumoconiosis (demonstrated by 
roentgenographic evidence). Evaluate under 
criteria in 3.02. 

3.07 Bronchiectasis (demonstrated by 
radio-opaque material). With: 

A. Episodes of acute bronchitis or 
pneumonia or hemoptysis (more than blood- 
streaked sputum) occurring at least every 2 
months; or 

B. Impairment of pulmonary function due to 
extensive disease should be evaluated under 
the applicable criteria in 3.02. 

3.08 Mycobacterial infection of the lung, 
Impairment of pulmonary function due to 
extensive disease should be evaluated under 
appropriate criteria in 3.02. 

3.09 Mycotic infection of the lung, 
Impairment of pulmonary function due to 
extensive disease should be evaluated under 
the appropriate criteria in 3.02. 

3.11 Cor pulmonale, or pulomonary 
vascular hypertension. Evaluate under the 
criteria in 4.02D. 


4.00 Cardiovascular System 


A. Severe cardiac impairment results from 
one or more of three ces of heart 
disease; (1) congestive heart failure; (2) 
ischemia (with or without necrosis) of heart 
muscle; (3) conduction disturbances and/or 
arrhythmias resulting in cardiac syncope. 

With diseases of arteries and veins, severe 
impairment may result from disorders of the 
vasculature in the central nervous system, 
eyes, kidneys, extremities, and other organs. 

The criteria for evaluating impairment 
resulting from heart diseases or diseases of 
the blood vessels are based on symptoms, 


physical signs and pertinent laboratory 
findings 


B. Congestive heart failure is considered in 
the Listing under one category whatever the 
etiology (i.e., arteriosclerotic, hypertenaive, 
rheumatic, pulmonary, congenital, or other 
organic heart diseases). Congestive heart 
failure is not considered to have been 
established for the purpose of 4.02 unless 
there is evidence of vascular congestion such 
as hepatomegaly or peripheral or pulmonary 
edema which is consistent with clinical 
diagnosis. (Radiological description of 
vascular congestion, unless supported by 
appropriate clinical evidence, should not be 

construed as pulmonary edema.) The findings 
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of vascular congestion need not be present at 
the time of adjudication (except for 4.02A), 
but must be casually related to the current 
episode of marked impairment. The findings 
other than vascular congestion must be 
persistent. 

Other congestive, ischemic, or restrictive 
(obstructive) heart diseases such as caused 
by cardiomyopathy or aortic stenosis may 
result in signficant impairment dues to 
congestive heart failure, rhythm disturbances, 
or ventricular outflow obstruction in the 
absence of left ventricular enlargement as 
described in 4.02B1. However, the ECG 
criteria as defined in 4.02B2 should be 
fulfilled. Clinical findings such as symptions 
of dyspnea, fatigue, rhythm disturbances, etc., 
should be documented and the diagnosis 
confirmed by echocardiography or at cardiac 
catheterization. 

C. Hypertensive vascular diseases does 
not result in severe impairment unless it 
causes severe damage to one or more of four 
end organs; heart, brain, kidneys, or eyes. 
(retinae). The presence of such damage must 
be established by appropriate abnormal 
physical signs and laboratory findings as 
specified in 4.02 or 4.04, or for the body 
system involved. 

D. Ischemic heart diseases may result in a 
marked impairment due to chest pain. 
Description of the pain must contain the 
clinical characteristics as discussed under 
4.00E. In addition, the clinical impression of 
chest pain of cardiac origin must be 
supported by objective evidence as described 
under 4.00 F.G. or H. 

E. Chest pain of cardic origin is considered 
to be pain which is precipitated by effort and 
promptly relieved by sublingual nitroglycerin 
or rapid-acting nitrates or rest. The character 
of the pain is classically described as 
crushing squeezing, burning, or oppressive 
pain located in the chest. Excluded is sharp, 
sticking or rhythmic pain. Pain occurring on 
exercise should be described specifically as 
to usual inciting factors (kind and degree), 
character, location, radiation, duration, and 
responses to nitroglycerin or rest. 

So-called “anginal equivalent” locations 
manifested by pain in the throat, arms, or 
_ hands have the same validity as the chest 
pain described above. Status anginosus and 
variant angina of the Prinzmetal type (e.g., 
rest angina with transitory ST elevation on 
electrocardiogram) will be considered to 
have the same validity as classical angina 
pectoris as described above. Shortness of - 
breath as an isolated finding should not be 
considered as an anginal equivalent. 

Chest pain that appears to be of cardiac 
origin may be caused by noncoronary 
conditions. Evidence for the latter should be 
actively considered in determining whether 
the chest pain is of cardiac origin. Among the 
more common conditions which may 
masquerade as angina are gastrointestinal 
tract lesions such as biliary tract disease, 
esophagitis, hiatal hernia, peptic ulcer, and 
pancreatitis; and musculoskeletal lesions 
such as costochondritis and cervical arthritis. 

F. Documentation of electrocardiography. 

1. Electrocardiograms obtained at rest 
must be submitted in the original or a legible 
copy of a 12-lead tracing appropriately 
labeled, with the standardization inscribed 


on the tracing. Alteration in standardization 
of specific leads (such as to accommodate 
large ORS amplitudes) must be shown on 
those leads. 

The effect of drugs, electrolyte imbalance, 
etc., should be considered as possible 
noncoronary causes of ECG abnormalities, 
especially those involving the ST segment. If 
needed and available, pre-drug (especially 
predigitalis) tracing should be obtained. 

The term “ischemic” is used in 4.04 to 
describe a pathologic ST deviation. 
Nonspecific repolarization changes should 
not be confused with ischemic configurations 
or a current of injury. 

Detailed descriptions or computer 
interpretations without the original or legible 
copies of the ECG are not acceptable. 

2. Electrocardiograms obtained in 
conjunction with exercise tests must include 
the original tracings or a legible copy of 
appropriate leads obtained before, during, 
and after exercise. Test control tracings, 
taken before exercise in the upright position, 
must be obtained. An ECG after 20 seconds 
of vigorous hyperventilation should be 
obtained. A posthyperventilation tracing may 
be essential for the proper evaluation of an 
“abnormal” test in certain circumstances, 
such as in women with evidence of mitral 
valve prolapse. A tracing should be taken at 
approximately 5 METs of exercise and at the 
time the ECG becomes abnormal according to 
the criteria in 4.04A. The time of onset of 
these abnormal changes must be noted, and 
the ECG tracing taken at the time should be 
obtained. Exercise histograms without the 
original tracings or legible copies are not 
acceptable. 

Whenever electrocardiographically 
documented stress test data are submitted, 
irrespective of the type, the standardization 
must be inscribed on the tracings and the 
strips must be labeled appropriately, 
indicating the times recorded. The degree of 
exercise achieved, the blood pressure levels 
during the test, and any reason for 
terminating the test must be included in the 
report. 

G. Exercise testing. 

1. When to purchase. Since the results of a 
treadmill exercise test are the primary basis 
for adjudicating claims under 4.04, they 
should be included in the file whenever they 
have been performed. There are also 
circumstances under which it will be 
appropriate to purchase exercise tests. 
Generally, these are limited to claims 
involving chest pain which is considered to 
be of cardiac origin but without corroborating 
ECG or other evidence of ischemic heart 
disease. 

Exercise test should not be purchased in 
the absence of alleged chest pain of cardiac 
origin. Even in the presence of an allegation 
of chest pain of cardiac origin, an exercise 
test should not be purchased where full 
development short of such a purchase reveals 
that the impairment meets or equals any 
Listing or the claim can be adjudicated on 
some other basis. 

2. Methodology. When an exercise test is 
purchased, it should be a treadmill type using 
a continuous progressive multistage regimen. 
The targeted heart rate should be not less 
than 85 percent of the maximum predicted 
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heart rate unless it becomes hazardous to 
exercise to the heart rate or becomes 
unnecessary because the ECG meets the 
criteria in 4.04A at a lower heart rate (see 
also 4.00F.2). Beyond these requirements, it is 
prudent to accept the methodology of a 
qualified, competent test facility. In any case, 
a precise description of the protocol that was 
followed must be provided. 

3. Limitations of exercise testing. Exercise 
testing should not be purchased for 
individuals who have the following: unstable 
progressive angina pectoris; recent onset 
(approximately 2 months) of angina; 
congestive heart failure; uncontrolled serious 
arrhythmias (including uncontrolled auricular 
fibrillation); second or third-degree heart 
block; Wolff-Parkinson-White syndrome; 
uncontrolled marked hypertension; marked 
aortic stenosis; marked pulmonary 
hypertension; dissecting or ventricular 
aneurysms; acute illness; limiting 
neurological or musculoskeletal impairments; 
or for individuals on medication where 
performance of stress testing may constitute 
a significant risk. 

The presence of noncoronary or 
nonischemic factors which may influence the 
ECG response to exercise include 
hypokalemia, hyperventilation, 
vasoregulatory asthenia, significant anemia, 
left bundle branch block, and other heart 
disease, particularly valvular. 

Digitalis may cause ST segment 
abnormalities at rest, during, and after 
exercise. Digitalis-related ST depression, 
present at rest, may become accentuated and 
result in false interpretations of the ECG 
taken during or after exercise test. 

4. Evaluation. Where the evidence includes 
the results of a treadmill exercise test, this 
evidence is the primary basis for adjudicating 
claims under 4.04. For purposes of this Social 
Security disability program, treadmill 
exercise testing will be evaluated on the 
basis of the level at which the test becomes 
positive in accordance with the ECG criteria 
in § 404A. However, the significance of 
findings of a treadmill exercise test must be 
considered in light of the clinical course of 
the disease which may have occurred 
subsequent to performance of the exercise 
test. The criteria in 4.04B are not applicable if 
there is documentation of an acceptable 
treadmill exercise test, it there is no evidence 
of a treadmill exercise test or if the test is not 
acceptable, the criteria in 4.04B should.be 
used. The level of exercise is considered in 
terms of multiples of MET’s (metabolic 
equivalent units). One MET is the basal O2 
requirement of the body in an inactive state, 
sitting quiely. It is considered by most 
authorities to be approximately 3.5 ml. O2/ 
kg./min. 

H. Angiographic evidence. 

1. Coronary arteriography. This procedure 
is not to be purchased by the Social Security 
Administration. Should the results of such 
testing be available, the report should be 
considered as to the quality and kind of data 
provided and its applicability to the 
requirements of the Listing of Impairments. A 
copy of the report of the catheterization and 
ancillary studies should be obtained. The 
report should provide intormation as to the 
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technique used, the method of assessing 
coronary lumen diameter, and the nature and 
location of any obstructive lesions. 

It is helpful to know the method used, the 
number of projections, and whether selective 
engagement of each coronary vessel was 
satisfactorily accomplished. It is also 
important to know whether the injected 
vessel was entirely and uniformly opacified, 
thus avoiding the artifactual appearance of 
narrowing or an obstruction. c 

Coronary artery spasm induced by 
intracoronary catheterization is not to be 
considered as evidence of ischemic heart 
disease. 

Estimation of the functional significance of 
an obstructive lesion may also be aided by 
description of how well the distal part of the 
vessel is visualized. Some patients with 
significant proximal coronary atherosclerosis 
have well-developed large collateral blood 
supply to the distal vessels without evidence 
of myocardial damage or ischemia, even 
under conditions of severe stress. 

2. Left ventriculography. The report should 
describe the local contractility of the 
myocardium as may be evident from areas of 
hypokinesia, dyskinesia, or akinesia; and the 
overall contractility of the myocardium as 
measured by the ejection fraction. 

3. Proximal coronary arteries (see 4.04B7) 
will be considered as the: 

a. Right coronary artery proximal to the 
acute marginal branch; or 

b. Left anterior descending coronary artery 
proximal to the first septal perforator; or 

c. Left circumflex coronary artery proximal 
to the first obtuse marginal branch. 

I. Results of other tests. Information from 
adequate reports of other tests such as 
radionuclide studies or echocardiography 
should be considered where that information 
is comparable to the requirements in the 
listing. An ejection fraction measured by 
echocardiography is not determinative, but 
may be given consideration in the context of 
associated findings. 

J. Major surgical procedures. The amount 
of function restored and the time required to 
effect improvement after heart or vascular 
surgery vary with the nature and extent of 
the disorder, the type of surgery, and other 
individual factors. If the criteria described for 
heart or vascular disease are met, proposed 
heart or vascular surgery (coronary artery 
bypass procedure, valve replacement, major 
arterial grafts, etc.) does not militate against 
a finding of disability with subsequent 
assessment postoperatively. 

The usual time after surgery for adequate 
assessment of the results of surgery is 
considered to be approximately 3 months. 
Assessment of the magnitude of the 
impairment following surgery requires 
adequate documentation of the pertinent 
evaluations and tests performed following 
surgery, such as an interval history and 
physical examination, with emphasis on 
those signs and symptoms which might have 
changed postoperatively, as well as X-rays 
and electrocardiograms. Where treadmill 
exercise tests or angiography have been 
performed following the surgical procedure, 
the results of these tests should be obtained. 

Documentation of the preoperative 
evaluation and a description of the surgical 


procedure are also required. The evidence 
should be documented from hospital records 
(catheterization reports, coronary 
arteriographic reports, etc.) and the operative 
note. 

Implantation of a cardiac pacemaker is not 
considered a major surgical procedure for 
purposes of this section. 

K. Evaluation of peripheral arterial 
disease. The evaluation of peripheral arterial 
disease is based on medically acceptable 
clinical findings providing adequate history 
and physical examination findings describing 
the impairment, and on documentation of the 
appropriate laboratory techniques. The 
specific findings stated in Listing 4.13 
represent the level of severity of that 
impairment; these findings, by themselves, 
are not intended to represent the basis for 
establishing the clinical diagnosis. The level 
of the impairment is based on the 
symptomatology, physical findings, Doppler 
studies before and after a standard exercise 
test, and/or angiographic findings. 

The requirements for evaluation of 
peripheral arterial disease in Listing 4.13B are 
based on the ratio of systolic blood pressure 
at the ankle, determined by Doppler study, to 
the systolic blood pressure at the brachial 
artery determined at the same time. Results 
of plethysmographic studies, or other 
techniques providing systolic blood pressure 
determinations at the ankle, should be 
considered where the information is 
comparable to the requirements in the listing. 

Listing 4.13B.1 provides for determining 


that the listing is met when the resting ankle/ © 


brachial systolic blood pressure ratio is less 
than 0.50. Listing 4.13B.2 provides additional 
criteria for evaluating peripheral arterial 
impairment on the basis of exercise studies 
when the resting ankle/brachial systolic 
blood pressure ratio is 0.50 or above. The 
results of exercise studies should describe 
the level of exercise (e.g., speed and grade of 
the treadmill settings), the duration of 
exercise, symptoms during exercise, the 
reasons for stopping exercise if the expected 
level of exercise was not attained, blood 
pressures at the ankle and other pertinent 
levels measured after exercise, and the time 
required to return the systolic blood pressure 
toward or to, the preexercise level. When 
exercise Doppler studies are purchased by 
the Social Security Administration, it is 
suggested that the requested exercise be on a 
treadmill at 2 mph. on a 12 percent grade for 5 
minutes. Exercise studies should not be 
performed on individuals for whom exercise 
is contraindicated. The methodology of a 
qualified, competent facility should be 
accepted. In any case, a precise description 
of the protocol that was followed must be 
provided. 

It must be recognized that application of 
the criteria in Listing 4.13B may be limited in 
individuals who have severe calcific 
(Monckeberg’s) sclerosis of the peripheral 
arteries or severe small vessel disease in 
individuals with diabetes mellitus. 

4.01 Category of Impairments, 
Cardiovascular System 

4.02 Congestive heart failure (manifested 
by evidence of vascular congestion such as 
hepatomegaly, peripheral or pulmonary 
edema). With: 
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A. Persistent congestive heart failure on 
clinical examination despite prescribed 
therapy; or 

B. Persistent left ventricular enlargement 
and hypertrophy documented by both: 

1. Extension of the cardiac shadow (left 
ventricle) to the vertebral column on a left 
lateral chest roentgenogram; and 

2. ECG showing QRS duration less than 
0.12 second with Sy: plus Ry (or Rye) of 35 
mm. or greater and ST segment depressed 
more than 0.5 mm. ard low, diphasic or 
inverted T waves in leads with tall R waves: 
or 

C. Persistent “mitral” type heart 
involvement documented by left atrial 
enlargement shown by double shadow on PA 
chest roentgenogram (or characteristic 
distortion of barium-filled esophagus) and 
either; 

1. ECG showing QRS duration less than 
0.12 second with S,; plus Rys (or Rye) of 35 
mm. or greater and ST segment depressed 
more than 0.5 mm. and low, diphasic or 
inverted T wavers in leads with tall R waves, 
or 

2. ECG evidence of right ventricular 
hypertrophy with R wave of 5.0 mm. or 
greater in lead V: and progressive decrease 
in R/S amplitude from lead V: to Vs or Ve; or 

D. Cor pulmonale (non-acute) documented 
by both: 

1. Right ventricular enlargement (or 
prominence of the right out-flow tract) on 
chest roentgenogram or fluoroscopy; and 

2. ECG evidence of right ventricular 
hypertrophy with R wave of 5.0 mm. or 
greater in lead V; and progressive decrease 
in R/S amplitude from lead V; to Vs or Ve 

. 4.03 Hypertensive vascular disease. 
Evaluate under 4.02 04 4.04 or under the 
criteria for the affected body system. 

4.04 Ischemic heart disease with chest 
pain or cardiac origin as described in 4.00E 
With: 

A. Treadmill exercise test (see 4.00 F and 
(G) demonstrating one of the following at an 
exercise level of 5 METs or less: 

1. Horizontal or downsloping depression 
(from the standing control) of the ST segment 
to 1.0 mm. or greater, lasting for at least 0.08 
second after the J junction, and clearly 
discernible in at least two consecutive 
complexes which are on a level baseline in 
any lead; or 

2. Junctional depression occurring during 
exercise, remaining depressed (from the 
standing control) to 2.0 mm. or greater for at 
least 0.08 second after the J junction (the so- 
called slow upsloping ST segment), and 
clearly discernible in at least two consecutive 
complexes which are on a level baseline in 
any lead; or 

3. Premature ventricular systoles which are 
multiform or bidirectional or are sequentially 
inscribed (3 or more); or 

4. ST segment elevation (from the standing 
control) to 1 mm. or greater; or 

5. Development of second or third degree 
heart block; or 

B. In the absence of a report. of an 
acceptable treadmill exercise test (see 4.00G), 
one of the following: 

1. Transmural myocardial infarction 
exhibiting a QS pattern or a Q wave with 
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amplitude at least ¥srd of R wave and with a 
duration of 0.04 second or more. (If these are 
present in leads III and a VF only, the 
requisite Q wave findings must be shown, by 
labelled tracing, to persist on deep 
inspiration); or 

2. Resting ECG findings showing ischemic- 
type (see § 4.00F1) depression of ST segment 
to more than 0.5 mm. in either (a) leads I and 
a VL and V;, or (b) leads II and III and a VF or 
(c) leads Vs through Ve; or 

3. Resting ECG findings showing an 
ischemic configuration or current of injury 
(see 4.00F1) with ST segment elevation to 2 
mm. or more in either (a) leads I and a VL 
and Vg or (b) leads I and Ill and a VF or (c) 
leads Vs through Ve; or 

4. Resting ECG findings showing 
symmetrical inversion of T waves to 5.0 mm. 
or more in any two leads except leads III or 
aVR or V; or V2; or 

5. Inversion of T wave to 1.0 mm. or more 
in any of leads I, II, aVL, V2 to Ve and R wave 
of 5.0 mm. or more in lead aVL and R wave 
greater than S wave in lead aVF; or 

6. “Double” Master Two-Step test 
demonstrating one of the following: 

a. Ischemic depression of ST segment to 
more than 0.5 mm. lasting for at least 0.08 
second beyond the J junction and clearly 
discernible in at least two consecutive 
complexes which are on a level baseline in 
any lead; or 

b. Development of a second or third degree 
heart block; or 

7. Angiographic evidence (see 4.00H) 
(obtained independent of Social Security 
disability evaluation) showing one of the 
following: 

a. 50 percent or more narrowing of the left 
main coronary artery; or 

b. 70 percent or more narrowing of a 
proximal coronary artery (see 4.00H3) 
(excluding the left main coronary artery); or 

c. 50 percent or more narrowing involving a 
long (greater than 1 cm.) segment of a 
proximal coronary artery or multiple 
proximal coronary arteries; or 

8. Akinetic or hypokinetic myocardial wall 
or septal motion with left ventricular ejection 
fraction of 30 percent of less measured by 
contrast or radio-isotopic ventriculographic 
methods; or 

C. Resting ECG findings showing left 
bundle branch block as evidenced by QRS 
duration of 0.12 second or more in leads I, II, 
or Ill and R peak duration of 0.06 second or 
more in leads I, aVL, Vs, or Ve, unless there is 
a coronary angiogram of record which is 
negative (see criteria in 4.04B7). 

4.05 Recurrent arrhythmias (not due to 
digitalis toxicity) resulting in uncontrolled 
repeated episodes of cardiac syncope and 
documented by resting or ambulatory 
(Holter) electrocardiography. 

4.09 Myocardiopathies, rheumatic or 
syphilitic heart disease. Evaluate under the 
criteria in 4.02, 4.04, 4.05, or 11.04. 

4.11 Aneurysm of aorta or major 
branches (demonstrated by roentgenographic 
evidence). With: 

A. Acute or chronic dissection not 
controlled by prescribed medical or surgical 
treatment; or 

B. Congestive heart failure as described 
under the criteria in 4.02; or 


C. Renal failure as described under the 
criteria in 6.02; or 

D. Repeated snycopal episodes. 

4.12 Chronic venous insufficiency of the 
lower extremity with incompetency or 
obstruction of the deep venous return, 
associated with superficial varicosities, 
extensive brawny edema, stasis dermatitis, 
and recurrent or persistent ulceration which 
has not healed following at least 3 months of 
prescribed medical or surgical therapy. 

413 Peripheral arterial disease. With: 

A. Intermittent claudication with failure to 
visualize (on arteriogram obtained 
independent of Social Security disability 
evaluation) the common femoral or deep 
femoral artery in one extremity; or 

B. Intermittent claudication with marked 
impairment of peripheral arterial circulation 
as determined by Doppler studies showing: 

1. Resting ankle/brachial systolic blood 
pressure ratio of less than 0.50; or 

2. Decrease in systolic blood pressure at 
ankle or exercise (see 4.00K) to 50 percent or 
more of preexercise level and requiring 10 
minutes or more to return to prexercise level; 
or 

C. Amputation at or above the tarsal region 
due to peripheral arterial disease. 


5.00 Digestive System 


A. Disorders of the digestive system which 
result in a marked impairment usually do so 
because of interference with nutrition, 
multiple recurrent inflammatory lesions, or 
complications of disease, such as fistulae, 
abscesses, or recurrent obstruction. Such 
complications usually respond to treatment. 
These complications must be shown to 
persist on repeated examinations despite 
therapy for a reasonable presumption to be 
made that a marked impairment will last for 
a continuous period of at least 12 months. 

B. Malnutrition or weight loss from 
gastrointestinal disorders. When the primary 
disorder of the digestive tract has been 
established (e.g. enterocolitis, chronic 
pancreatitis, postgastrointestinal resection, or 
esophageal stricture, stenosis, or obstruction), 
the resultant interference with nutrition will 
be considered under the criteria in 5.08. This 
will apply whether the-weight loss is due to 
primary or secondary disorders of 
malabsorption, malassimilation or 
obstruction. However, weight loss not due to 
diseases of the digestive tract, but associated 
with psychiatric or primary endocrine or 
other disorders, should be evaluated under 
the appropriate criteria for the underlying 
disorder. 

C. Surgical diversion of the intestinal tract, 
including colostomy or ileostomy, are not 
listed since they do not represent 
impairments which preclude all work activity 
if the individual is able to maintain adequate 
nutrition and function of the stoma. Dumping 
syndrome which may follow gastric resection 
rarely represents a marked impairment which 
would continue for 12 months. Peptic ulcer 
disease with recurrent ulceration after 
definitive surgery ordinarily responds to 
treatment. A recurrent ulcer after definitive 
surgery must be demonstrated on repeated 
upper gastrointestinal roentgenograms or 
gastroscopic examinations despite therapy to 
be considered a severe impairment which 
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will last for at least 12 months. Definitive 
surgical procedures are those designed to 
control the ulcer disease process {i.e., 
vagotomy and pyloroplasty, subtotal 
gastrectomy, etc.). Simple closure of a 
perforated ulcer does not constitute definitive 
surgical therapy for peptic ulcer disease. 

5.01 Category of Impairments, Digestive 
System 

5.02, Recurrent upper gastrointestinal 
hemorrhage from undetermined cause with 
anemia manifested by hematocrit of 30 
percent or less on repeated examinations. 

5.03 Stricture, stenosis, or obstruction of 
the esophagus (demonstrated by X-ray or 
endoscopy) with weight loss as described 
under § 5.08. 

5.04 Peptic ulcer disease (demonstrated 
by X-ray or endoscopy). With: 

A. Recurrent ulceration after definitive 
surgery persistent despite therapy; or 

B. Inoperable fistula formation; or 

C. Recurrent obstruction demonstrated by 
X-ray or endoscopy. or ; 

D. Weight loss as described under § 5.08. 

5.05 Chronic liver disease (e.g., portal, 
postnecrotic, or biliary cirrhosis; chronic 
active hepatitis; Wilson’s disease). With: 

A. Esophageal varices (demonstrated by X- 
ray or endoscopy) with a documented history 
of massive hemorrhage attributable to these 
varices. Consider under a disability for 3 
years following the last massive hemorrhage; 
thereafter, evaluate the residual impairment; 
or 

B. Performance of a shunt operation for 
esophageal varices. Consider under a 
disability for 3 years following surgery; 
thereafter, evaluate the residual impairment; 
or 

C. Serum bilirubin of 2.5 mg. per deciliter 
(100 ml.) or greater persisting on repeated 
examinations for at least 5 months; or 

D. Ascites, not attributable to other causes, 
recurrent or persisting for at least 5 months, 
demonstrated by abdominal paracentesis or 
associated with persistent hypoalbuminemia 
of 3.0 gm. per deciliter (100 ml.) or less; or 

E. Hepatic encephalopathy. Evaluate under 
the criteria in listing 12.02; or 

F. Confirmation of chronic liver disease by 
liver biopsy (obtained independent of Social 
Security disability evaluation) and one of the 
following: 

1. Ascites not attributable to other causes, 
recurrent or persisting for at least 3 months, 
demonstrated by abdominal paracentesis or 
associated with persistent hypoalbuminemia 
of 3.0 gm. per deciliter (100 ml.) or less; or 

2. Serum bilirubin of 2.5 mg. per deciliter 
(100 ml) or greater on repeated examinations 
for at least 3 months; or 

3. Hepatic cell necrosis or inflammation, 
persisting for at least 3 months, documented 
by repeated abnormalities of prothrombin 
time and enzymes indicative of hepatic 
dysfunction. 

5.06 Chronic ulcerative or granulomatous 
colitis (demonstrated by endoscopy, barium 
enema, biopsy, or operative findings). With: 

A. Recurrent bloody stools documented on 
repeated examinations and anemia 
manifested by hematocrit of 30 percent or 
less on repeated examinations; or 
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B. Persistent or recurrent systemic 
manifestations, such as arthritis, iritis, fever, 
or liver dysfunction, not attributable to other 
causes; or 

C. Intermittent obstruction due to 
intractable abscess, fistula formation, or 
stenosis; or 

D. Recurrence of findings of A, B, or C 
above after total colectomy; or 

E. Weight loss as described under § 5.08. 

5.07 Regional enteritis (demonstrated by 
operative findings, barium studies, biopsy, or 
endoscopy). With: 

A. Persistent or recurrent intestinal 
obstruction evidenced by abdominal pain, 
distention, nausea, and vomiting and 
accompanied by stenotic areas of small 
howel with proximal intestinal dilation; or 

B. Persistent or recurrent systemic 
manifestations such as arthritis, iritis, fever, 
or liver dysfunction, not attributable to other 
causes; or 

C. Intermittent obstruction due to 
intractable abscess or fistula formation; or 

D. Weight loss as described under § 5.08. 

5.08 Weight loss due to any persisting 
gastrointestinal disorder: (The following 
weights are to be demonstrated to have 
persisted for at least 3 months despite 
prescribed therapy and expected to persist at 
this level for at least 12 months.) With: 

A. Weight equal to or less than the values 
specified in Table I or II; or 

B. Weight equal to or less than the values 
specified in Table III or IV and one of the 
following abnormal findings on repeated 
examinations: 

1. Serum albumin of 3.0 gm. per deciliter 
(100 ml.) or less; or 

2. Hematocrit of 30 percent or less; or 

3. Serum calcium of 8.0 mg. per deciliter 
(100 ml.) (4.0 mEq./L) or less; or 

4. Uncontrolled diabetes mellitus due to 
pancreatic dysfunction with repeated 
hyperglycemia, hypoglycemia, or ketosis; or 

5. Fat in stool of 7 gm. or greater per 24- 
hour stool specimen; or 

6. Nitrogen in stool of 3 gm, or greater per 
24-hour specimen; or 

7. Persistent or recurrent ascites or edema 
not attributable to other causes. 

Tables of weight reflecting malnutrition 
scaled according to height and sex—To be 
used only in connection with 5.08. 


TABLE I—MEN 


Height (inches) ! 


1 Height measured without shoes. 


TABLE II—WOMEN 


Height (inches) ! 


1 Height measured without shoes. 
TABLE III—MEN 


Height (inches) * 


1 Height measured without shoes. 


TABLE IV—WOMEN 


Height (inches) * 


1 Height measured without shoes. 


6.00 Genito-Urinary System 


A. Determination of the presence of 
chronic renal disease will be based upon (1) 
a history, physical examination, and 
laboratory evidence of renal disease, and (2) 
indications of its progressive nature or 


laboratory evidence of deterioration of renal» 


function. 
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B. Nephrotic Syndrome. The medical 
evidence establishing the clinical diagnosis 
must include the description of extent of 
tissue edema, including pretibial, periorbital, 
or presacral edema. The presence of ascites, 
pleural effusion, pericardial effusion, and 
hydroarthrosis should be described if 
present. Results of pertinent laboratory tests 
must be provided. If a renal biopsy has been 
performed, the evidence should include a 
copy of the report of microscopic 
examination of the specimen. Complications 
such as severe orthostatic hypotension, 
recurrent infections or venous thromboses 
should be evaluated on the basis of resultant 
impairment. 

C. Hemodialysis, peritioneal dialysis, and 
kidney transplantation. When an individual 
is undergoing periodic dialysis because of 
chronic renal disease, severity of impairment 
is reflected by the renal function prior to the 
institution of dialysis. 

The amount of function restored and the 
time required to effect improvement in an 
individual treated by renal transplant depend 
upon various factors, including adequacy of 
post transplant renal function, incidence and 
severity of renal infection, occurrence of 
rejection crisis, the presence of systemic 
complications (anemia, neunropathy, etc.) 
and side effects of corticosteroids or immuno- 
suppressive agents. A convalesent period of 
at least 12 months is required before it can be 
reasonably determined whether the 
individual has reached a point of stable 
medical improvement. 

D. Evaluate associated disorders and 
complications according to the appropriate 
body system Listing. 

6.01 Category of Impairments, Genito- 
Urinary System 

6.02 Impairment of renal function, due to 
any chronic renal disease expected to last 12 
months (e.g., hypertensive vascular disease, 
chronic nephritis, nephrolithiasis, polycystic 
disease, bilateral hydronephrosis, etc.) With: 

A. Chronic hemodialysis or peritoneal 
dialysis necessitated by irreversible renal 
failure; or 

B. Kidney transplant. Consider under a 
disability for 12 months following surgery; 
thereafter, evaluate the residual impairment 
(see 6.00C); or 

C. Persistent elevation of serum creatine in 
to 4 mg. per deciliter (100 ml.) or greater or 
reduction of creatinine clearance to 20 ml. per 
minute (29 liters/24 hours) or less, over at 
least 3 months, with one of the following: 

1. Renal osteodystrophy manifested by 
severe bone pain and appropriate 
radiographic abnormalities (e.g., osteitis 
fibrosa, marked osteoporosis, pathologic 
fractures); or 

2. A clinical episode of pericarditis; or 

3. Persistent motor or sensory neuropathy; 
or 

4. Intractable pruritus; or 

5. Persistent fluid overload syndrome 
resulting in diastolic hypertension (110 mm. 
or above) or signs of vascular congestion; or 

6. Persistent anorexia with recent weight 
loss and current weight meeting the values in 
5.08, Table Ill or IV; or 

7. Persistent hematocrits of 30 percent or 
less. 





6.06 Nephrotic syndrome, with significant 
anasarco, persistent for at least 3 months 
despite prescribed therapy. With: 

A. Serum albumin of 3.0. gm. per deciler 
(100 mi.} or less and protenuria of 3.5 gm. per 
24 hours or greater; or 

B. Proteinuria of 10.0 gm. per 24 hours or 
greater. 


7.00 Hemic and Lymphafic System 


A. Impairment caused by anemia should be 
evaluated according to the ability of the 
individual to adjust to the reduced oxygen 
carrying capacity of the blood. A gradual 
reduction in red cell mass, even to very low 
values, is often well tolerated in individuals 
with a healthy cardiovascular system. 

B. Chronicity is indicated by persistence of 
the condition for at least 3 months. The 
laboratory findings cited must reflect the 
values reported on more than one 

examination over that 3-month period. 

C. Sickle cell disease refers to a chronic 
hemolytic anemia associated with sickle cell 

either 


osteomyelitis, pulmonary infections or 
infarctions, cerebrovascular accidents, 
congestive heart failure, genito-urinary 
involvement, etc. 

D. Coagulation defects. Chronic inherited 
coagulation disorders must be documented 
by appropriate laboratory evidence. 
Prophylactic therapy such as with 
antihemophilic globulin {AHG) concentrate 
does not in itself imply severity. 


disease may be documented iby peripheral 
blood, bone marrow, or cerebrospinal fluid 
examination. The pathology report must be 
included. 

The acute phase of chronic myelocytic 

ic) leukemia should be considered 
under the requirements for acute leukemia. 

The criteria in 7.11 contain the designated 
duration of disability implicit im the finding of 
a listed impairment. Following the designated 
time period, a documented diagnosis itself is 
no longer sufficient to establish a marked 
impairment. The level of any remaining 
impairment must be evaluated on the basis of 
the medical evidence. 

7.01 Category of Impairments, Hemic and 
Lymphatic System 

7.02 Chronic anemia (hematocrit 
persisting at 30 percent or less due to any 
cause). With: 

A. Requirement of one or more hlood 
transfusions on an average of at least once 
every 2 months; or 

B: Evaluation of the resulting impairment 
under criteria for the affected body system. 


7.05 Sickle cell disease, or one of its 
variants. With: 


A. Documented painful (thrombotic) crises 
occurring at least three times during the 5 
months prior to adjudication; or 

B. Requiring extended ho 
(beyond emergency care) at least three times 
during the 12 months prior to adjudication; or 

C. Chronic, severe anemia with persistence 
of hematocrit of 26 percent or less; or 

D. Evaluate the resulting impairment under 
the criteria for the affected body system. 

7.06 Chronic thrombocytopenia (due to 
any cause) with platelet counts repeatedly 
below 40,000/cubic millimeter. With: 

A. At least one spontaneous hemorrhage, 
requiring transfusion, within 5 months prior 
to adjudication; or 

B. Intracranial bleeding within 12 months 
prior to adjudication. 

7.07 Hereditary telangiectasia with 
hemorrhage requiring transfusion at least 
three times during the 5 months prior to 
adjudication. 

7.08 Coagulation defects (hemophilia or a 
similar disorder) with spontaneous 
hemorrhage requiring transfusion at least 
three times during the 5 months prior to 
adjudication. 

7.09 Polycythemia vera =, 
erythrocytosis, splenomegaly, and 
leukocytosis or thrombocytosis}. Evaluate the 
resulting impairment under the criteria for the 
affected body system. 

7.10 Myelofibrosis (myeloproliferative 
syndrome). With: 

A. Chronic anemia. Evaluate according to 
the criteria of § 7.02; or 

B. Documented recurrent systemic. bacterial 
infections occurring at least 3 times during 
the 5 months prior to adjudication; or 

C. Intractable bone pain with radiologic 
evidence of osteosclerosis. 

7.11. Acute leukemia. Consider under a 
disability for 2% years from the time of initial 
diagnosis. 

7.12 Chronic leukemia. Evaluate 

ing to the criteria of 7.02, 7.06, 7.10B, 
7.11, 7.17, or 13.06A. 

7.13 Lymphomas. Evaluate under the 
criteria in 13.06A. 

7.14 Macroglobulinemie or heavy chain 
disease, confirmed by serum or urine protein 
electrophoresis or immunoelectrophoresias. 
Evaluate impairment under criteria for 
affected body system or under 7.02, 7.06, or 
7.08. 


7.15 Chronic granulocytopenia (due to 
any cause). With both A and B: 

A. Absolute neutrophil counts repeatedly 
below 1,000 cells/cubic millimeter; and 

B. Documented recurrent systemic bacterial 
infections occurring at least 3 times during 
the 5 months prior to adjudication. 

7.16 Myeloma (confirmed by appropriate 
serum or urine protein electrophoresis 
bone marrow findings). With: 

A. Radiologic evidence of bony 
involvement with intractable bone pain; or 

B. Evidence of renal impairment as 
described in 6.02; or 

C. Hypercalcemia with serum calcium 
levels persistently greater than 11 mg. per 
duuiltonr (200 wh} ter et house 2 month despite 
prescribed therapy; or 
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D. Plasma cells (100 or more cells/cubic 
millimeter) in the peripheral blood. 

7.17 Aplastic anemias or hematologic 
malignancies (excluding acute leukemia): 
With bone marrow transplantation. Consider 
under a disability for 12 months following 
transplantation; thereafter, evaluate 
according to the primary characteristics of. 
the residual impairment. 


8.00 Skin 


A. Skin lesions may result in a marked, 
long-lasting impairment if they involve 
extensive body areas or critical areas such as 
the hands or feet and become resistant to 
treatment. These lesions must be shown to 
have persisted for a sufficient period of time 
despite therapy for a reasonable presumption 
to be made that a marked impairment will 
last for a continuous period of at least 12 
months. The treatment for some of the skin 
diseases listed in this section may require the 
use of high dosage of drugs with possible 
serious side effects; these side effects should 
be considered in the overall evaluation of 
impairment. 

B. When skin lesions are associated with 
systemic disease and where that is the 
predominant problems, evaluation should 
occur according to the criteria in the 
appropriate section. Disseminated (systemic) 
lupes: and scleroderma usually 
involve more than one body system and 
should be evaluated under 10.04 and 10.05. 
Neoplastic skin lesions should be evaluated 
under 13.00ff. When skin lesions (including 
burns) are associated with contractures or 
limitation of jomt motion, that impairment 
should be evaluated under 1.00ff. 

8.01 Category of Impairments, Skin 

8.02 Exfoliative dermatitis, ichthyosis, 
ichthyosiform erythroderma. With extensive 
lesions not responding to prescribed 
treatment. 

8.03 Pemphigus, erythema multiforme 
bullosum, bullous pemphigoid, dermatitis 
herpetiformis. With extensive lesions not 
responding to prescribed treatment. 

8.04 Deep mycotic infections. With : 
extensive fungating, ulcerating lesions not 
responding to prescribed treatment. 

8.05 Psoriasis, atopic dermatitis, 
dyshidrosis. With extensive lesions, 
including involvement of the hands or feet 
which impose a marked limitation of function - 
and which are not responding to prescribed 
treatment. 

8.06 Hydradenitis suppurative, acne 
conglobata. With extensive lesions involving 
the axillae or perineum not responding to 
prescribed medical treatment and not 
amendable to surgical treatment. 


9.00 Endocrine System 


Cause of impairment. Impairment is caused 
by overproduction or underproduction of 
hormones, resulting in structural or functional 
changes in the body. Where involvement of 
other organ systems has occurred as a result 
of a primary endocrine disorder, these 
impairments should be evaluated according 


te the criteria under the appropriate sections. 
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9.01 Category of Impairments, Endocrine 

9.02 Thyroid Disorders. With: 

A. Progressive exophthalmos as measured 
by exophthalmometry; or 

B. Evaluate the resulting impairment under 
the criteria for the affected body system. 

9.03 _ Hyperparathyroidism. With: 

A. Generalized decalcification of bone on 
X-ray study and elevation of plasma calcium 
to 11 mg. per deciliter (100 ml.) or greater; or 

B. A resulting impairment. Evaluate 
according to the criteria in the affected body 
system. 

9.04 Hypoparathyroidism. With: 

A. Severe recurrent tetany; or 

B. Recurrent generalized convulsions; or 

C. Lenticular cataracts. Evaluate under the 
criteria in 2.00ff. 

9.05 Neurohypophyseal insufficiency 
(diabetes insipidus). With urine specific 
gravity of 1.005 or below, persistent for at 
least 3 months and recurrent dehydration. 

9.06 Hyperfunction of the adrenal cortex. 
Evaluate the resulting impairment under the 
criteria for the affected body system. 

9.08 Diabetes mellitus. With: 

A. Neuropathy demonstrated by significant 
and persistent disorganization of motor 
function in two extremities resulting in 
sustained disturbance of gross and dexterous 
movements, or gait and station (see 11.00C); 
or 

B. Acidosis occurring at least on the 
average of once every 2 months documented 
by appropriate blood chemical tests (pH or 
pCO2 or bicarbonate levels); or 

C. Amputation at, or above, the tarsal 
region due to diabetic necrosis or peripheral 
arterial disease; or 

D. Retinitis proliferans; evaluate the visual 
impairment under the criteria in 2.02, 2.03, or 
2.04. 


10.00 Multiple Body Systems 


A. The impairments included in this section 


usually involve more than a single body 
system. 

B. Long-term obesity will usually be 
associated with disorders in the 
musculoskeletal, cardiovascular, peripheral 
vascular, and pulmonary systems, and the 


advent of such disorders is the major cause of 


impairment. Extreme obesity results in 
restrictions imposed by body weight and the 
additional restrictions imposed by 
disturbances in other body systems. 

10.01 Category of Impairments, Multiple 
Body Systems 

10.02 Hansen’s disease (leprosy). As 
active disease or consider as “under a 
disability” while hospitalized. 

10.03 Polyarteritis or periarteritis nodosa 
(established by biopsy). With signs of 
generalized arterial.involvement. 

10.04 Disseminated lupus erythematosus 
(established by a positive LE preparation or 
biopsy or positive ANA test). With frequent 
exacerbations demonstrating involvement of 
renal or cardiac or pulmonary or 
gastrointestinal or central nervous systems. 

10.05 Scleroderma or progressive 
systemic sclerosis (the diffuse or generalized 
form). With: 

A. Advanced limitation of use of hands due 
to sclerodactylia or limitation in other joints; 
or 

B. Significant visceral manifestations of 


digestive, cardiac, or pulmonary impairment. 

10.10 Obesity. Weight equal to or greater 
than the values specified in Table I for males, 
Table II for females (100 percent above 
desired level) and one of the following: 

A. History of pain and limitation of motion 
in any weight bearing joint or spine (on 
physical examination) associated with X-ray 
evidence of arthritis in a weight bearing joint 
or spine; or 

B. Hypertension with diastolic blood 
pressure persistently in excess of 100 mm. Hg 
measured with appropriate size cuff; or 

C. History of congestive heart failure 
manifested by past evidence of vascular 
congestion such as hepatomegaly, peripheral 
or pulmonary edema; or 

D. Chronic venous insufficiency with 
superficial varicosities in a lower extremity 
with pain on weight bearing and persistent 
edema; or 

E. Respiratory disease with total forced 
vital capacity equal to or less than 2.0 L. or a 
level of hypoxemia at rest equal to or less 
than the values specified in Table III-A or 
II-B or IlI-C. 


TABLE I—MEN 


Height without shoes (inches) 


TABLE III—A 
[Applicable at test sites less than 3,000 feet above 
sea level] 


bi 


Arterial PCO, (mm. Hg) and 


ie 


gageggeeeee |S 


a 
a 


TABLE III—B 
[Applicable at test sites 3,000 through 6,000 feet 
now above sea level] 


Arterial PCO, (mm. Hg) and 


TABLE Ill—C 
{Applicable at test ew 6,000 feet above sea 


Arterial PCO, (mm. Hg) and 


11.00 Neurological 


A. Convulsive disorders. In convulsive 
disorders, regardless of etiology degree of 
impairment will be determined according to 
type, frequency, duration, and sequelae of 
seizures. At least one detailed description of 
a typical seizure is required. Such descripiton 
includes the presence or absence of aura, 
tongue bites, sphincter control, injuries 
associated with the attack, and postictal 


BEST COPY AVAILABLE 
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phenomena. There physician should 
indicate the extent to which description of 
seizures refiects his own observations and 
the source of ancillary information. 
Testimony of persons other than the claimant 
is essential for description of type and 
frequency of seizures if professional 
observation is not available. 
Documentation of epilepsy should include 
at least one electronencephalogram (EEG). 
Under 11.02 and 11.03, the criteria can be 
applied only if the impairment persists 
despite the fact that the individual is 
following prescribed anticonvulsive 


providing treatment for epilepsy. 
Determination of blood levels of phenytoin 
sodium or other anticonvulsive drugs may 
serve to indicate whether the prescribed 
medication is being taken. When seizures are 
occurtring at the frequency stated in 11.02 or 
11.03, evalution of the severity of the 
impairment must include consideration of the 
serum drug levels. Should serum drug levels 
appear therapeutically inadequate, 
— ae a be — as to whether 
is cau y indivi idiosyncrasy in 
absorption of metabolism of the drug. Blood 
drug levels should be evaluated in 
conjunction with all the other evidence to 
determine the extent of compliance. When 
the reported blood drug levels are low, 
therefore, the information obtained from the 
treating source should include the physician's 
statement as to why the levels are low and 
the results of any relevant diagnostic studies 
concerning the blood levels. Where adequate 
seizure control is obtained only with 
unusually large doses, the possibility of 
impairment resulting from the side effects of 
this medication must be also assessed. 
Where documentation shows that use of 
alcohol or drugs affects adherence to 
prescribed therapy or may play a part in the 
precipitation of seizures, this must also be 
considered es overall assessment of 


B. Brain tumors. The diagnosis of 
malignant brain tumors must be established, 
and the persistence of the tumor should be 
evaluated, under the criteria described in 
13.60B and C for neoplastic disease. 

In histologically malignant tumors, the 
pathological diagnosis alone es be the 
decisive criterion for 
duration (see 11.05A). For aos tumors of the 
brain, the severity and duration of the 
impairment will be determined on the basis 
of symptoms, signs, and pertinent laboratory 
findings (11.05B). 

C. Persistent disorganization of motor 
functivn in the form of paresis or paralysis, 

involuntary movements, 


tremor or other 

ataxia and sensory distrubances (any or all 
of which may be due to cerebral cerbellar, 
brain stem, spinal cord, or peripheral nerve 
dysfunction) which occur singly or in various 
combination, frequently provides the sole or 
partial basis for decision in cases of 
neurological impairment. The assessment of 
impairment depends on the degree of 
interference with locomotion and/or 
interference with the use of fingers, hands, 
and arms. 
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D. Jn conditions which are episodic in 
character, such as multiple sclerosis or 
myasthenia gravis, consideration should be 
given to frequency and duration of 
exacerbations, length of remissions, and 
permanent residuals. 

E. Multiple sclerosis. The major criteria for 
evaluating impairment caused by multiple 
sclerosis are discussed in listing 11.09. 
Paragraph A provides criteria for evaluating 
disorganization of motor function and gives 
reference to 11.04B (11.045 then refers to 
11.00€). Paragraph B provides references to 
other listings for evaluating visuai or mental 
impairments caused by multiple sclerosis. 
Paragraph C provides criteria for evaluating 
the impairment of individuals who do not 
have muscle weakness or other significant 
disorganization of motor function. at rest, but 
who do develop muscle weakness. on. activity 
as a result of fatigue. 

Use of the criteria in 11.09€ is dependent 
upon (1) documenting a diagnosis of multiple 
sclerosis, {2} obtaining a description of 
fatigue considered to be characteristic of 
multiple sclerosis, and (3) obtaining evidence 
that the system has actually become fatigued. 
The evaluation of the magnitude of the 
impairment must consider the degree of 
exercise and the severity of the resulting 
muscle weakness. 

The criteria in 11.09C deals with motor 
abnormalities which occur on activity. If the 
disorganization of motor function is present 
af rest, paragraph A must be used, taking into 
account any further increase in muscle 
weakness resulting from activity. 

Sensory abnormalities may occur, 
particularly involving central visual acuity. 
The decrease in visual acuity may occur after 
brief attempts at activity involving near 
vision, such as reading. This decrease in 
visual acuity may not persist when the 
specific activity is terminated, as with rest, 
but is predictably reproduced with. 
resumption of the activity. The impairment of 
central visual acuity in these cases should be 
evaluated under the criteria in listing 2.02, 
taking into account the fact that the decrease 
in visual acuity will wax and wane. 

Clarification of the evidence regarding 
central nervous system dysfunction 
responsible for the symptoms may require 
supporting technical evidence of functional 
impairment such as evoked response tests 
during exercise. 

11.61 Category of Impairments, 
Neurological 

1.02 Epilepsy—major motor seizures, 
(grand mal or psychomotor), documented by 
BEG and by detailed description of a typical 
seizure pattern, including all associated 
phenomena; occurring more frequently than 
once a month, in spite of at least 3 months of 
prescribed treatment. With: 

A. Daytime episodes (loss of consciousness 
and convulsive seizures) or 

B. Nocturnal episodes manifesting 
residuals which interfere significantly with 
activity during the day. 

11.03 Epilepsy—Minor motor seizures 
(petit mal, psychomotor, or focal), 
documented by EEG and by detailed 
description of a typical seizure pattern, 
including all essociated phenomena; 
occurring more frequently than once weekly 


Mic. 


in spite of at least 3 months of prescribed 
treatment, With alteration of awareness or 
loss of consciousness and transient postictal 
manifestations of unconventional behavior or 
significant interference with activity during 
the day. 

11.04 Central nervous system vascular 
accident. With one of the following more 
than 3 months post-vascular accident: 

A. Sensory or motor aphasia resulting in 
ineffective speech or communication; or 

B. Significant and persistent 
disorganization of motor function in two 
extremities, resulting in sustained 
disturbance of gross and dexterous 
movements, or gait and station (see 11.00C}. 

11.05 Brain tumors. 

A. Malignant gliomas fastrocytoma— 
grades Ill and IV, glioblastoma multiforme), 
medulloblastoma, ependymoblastoma, or 
primary sarconia; or 

B. Astrocytoma (grades I and Hi), 
meningioma, pituitary tumors, 
oligodendrogtioma, ependymoma, clivus 
chordoma, and benign tumors. Evaluate 
under 11.02, 11.039, 11.04 A, or B, or 12.02. 

11.06 Parkinsonian syndrome with the 
following signs: Significant rigidity, brady 
kinesia, or tremor in two extremities, which, 
singly or in combination, result in sustained 
disturbance of gross and dexteraus 
movements, or gait and station. 

11.07 Cerebral palsy. With: 

A. IQ of 69 or less; or 

B, Abnormal behavior patterns, such as 
destructiveness or emotional instability: or 

C. Significant interference in 
communication due to speech, hearing, or 
visual defect; or 

D. Disorganization of motor function as. 
described in 11.04B. 

11.08 Spinal cord or nerve root lesions, 
due to any cause with disorganization of 
motor function as described in 11.04B. 

11.09 Multiple sclerosis. With: 

A. Disorganization of motor function as 
described in 11.04B; or 

B. Visual or mental impairment as 
described under the criteria in 2.02, 2.03, 2.04, 
or 12.02; or 

C. Significant, reproducible fatigue of motor 
function with substantial muscle weakness 
on repetitive activity, demonstrated on 
physical examination, resulting from 
neurological dysfunction in areas of the 
central nervous system known to be 
pathologically involved by the multiple 
sclerosis process. 

11.10 Amyotrophic lateral sclerosis. 
With: 

A. Significant bulbar signs; or 

B. Disorganization of motor function as 
described in 11.043. 

114.11. Anterior poliomyelitis. With: 

A. Persistent difficulty with swallowing or 
breathing; or 

B. Unintelfigible speech; or 

C. Disorganization of motor function as 
described irr 11.04B. 

11.12 Myasthenia gravis. With: 

A. Significant difficulty with 
swallowing, or breathing while on prescribed. 
therapy; or 
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B. Significant. motor weakness-of muscles 
of extremitieson. repetitive activity against 
resistance whilecon.prescribed. therapy. 

11.13 Muscular dystrophy with 
disorganization of motor function as 
described in 11.04B. 

11.14 Peripheral.neuropathies. 

With disorganization of motor function as 
described in 11.04B, in spite of prescribed 
treatment. 

11.15 Tabes dorsalis. 

With: 

A. Tabetic crises occurring more frequently 
than once monthly; or 

B. Unsteady, broad-based or ataxic. gait 
causing significant restriction of mobility 
substantiated’ by appropriate posterior 
column signs. 

11:16 Subacute.combined cord 
degeneration (pernicious anemia) with 
disorganization.of motor function as decribed 
in 11.04B or 11.15B, not.significantly 
improved by prescribed treatment. 

11:17 Degenerative disease not elsewhere 
such as‘Huntingtori’s chorea, Friedreich's 
ataxia, and spino-cerebellar degeneration. 
With: 

A. Disorganization of motor ‘function as 
described 'in11:04B or 11:15B; or 

B. Chronic’ brain syndrome. Evaluate under 
12.02. 

11.18 ‘Cerebral'trauma: 

Evaluate under the provisions of 11.02, 
11.03, 11.64-and 12.02, as applicable. 

11.19 Syringomyelia. 

With: 

A. Significant bulbar signs; or 

B. Disorganization-of motor function as 
described in 11.04B. 


12.00 Mental. Disorders 


The mental disorders listings in‘12.00 of the 
Listing of Impairments will -no longer be 
effective on August 26,1991, unless:extended 
by the Board.or revised and promulgated 
again. 

A. Introduction: The:evaluation of 
disability on'the basis of mental disorders 
requires the documentation of a medically 
determinable impairment{s) as ‘well as 
consideration ofthe degree of limitation such 
impairment(s) may impose:on the individual's 
ability:to work and whether these limitations 
have lasted or are expected:to last for a 
continuous: period of at least 12:months. The 
listings for mental disorders are arranged in 
eight diagnostic. categories: organic:mental 
disorders (12.02); schizophrenic, paranoid and 
other psychotic disorders (12:03); affective 
disorders (12.04); mental:retardation and 
autism, (12.05); anxiety related disorders 
(12.06);»umatoform:disorders (12.07); 
personality. disorders (12.08); and-substance 
addiction disorders’ (12.09). Each diagnostic 
group, except.listings 12.05 and 12.09, consists 
of a setof clinical findings (paragraph A 
cliteria), one-or more.of:which must-be met, 
and which, .if:met, lead to.a.test.of- functional 
restrictions (paragraph-B. criteria), two. or 
three of which. must-also be met. There.are 
additional. considerations {paragraph C 
criteria) in listings 12,03 and .12.06,.discussed 
therein. 

The purpose of including'the criteria in 
paragraph A.of.the.listings for mental 
disorders-:is to:medically substantiate the 


presence of a mental disorder. Specific signs 
and symptoms under any of the listings 12.02 
through 12.09.cannot be considered in 
isolation from the description of the mental 
disorder contained at the beginning of each 
listing. category. Impairments-should be 
analyzed.or reviewed under the mental 
category{ies) which is supported by the 
individual's clinical findings. 

The purpose of including the criteria in 
paragraphs-B and C of the listings for mental 
disorders isto describe those functional 
limitations associated with mental disorders 
which are incompatible with the ability to 
work. The restrictions listed in paragraphs B 
and C.must:be the result of the mental 
disorder.which is manifested by the clinical 
findings outlined. in paragraph-A. The criteria 
included in paragraphs B and C of the listings 
for mental disorders have been chosen 
because: they:represent functional areas 
deemed.essential to work. An individual who 
is severely limited in these areas as the result 
of an impairment identified in paragraph A is 
presumed ‘to. be unable to work. 

The structure of the listing for substance 
addiction disorders, listing 12.09, is different 
from that. for the other mental disorder 
listings. Listing 12.09 is structured as a 
reference: listing; that is, it will only serve to 
indicate which. of the other listed mental or 
physical impairments.must be used to 
evaluate:the behavioral or physical. changes 
resulting from regular use of addictive 
substances. 

The listings for mental disorders are.so 
constructed that-an individual meeting or 
equaling the criteria could not reasonably be 
expected to:engage in gainful work activity. 

Individuals.who have an. impairment with a 
level of severity which does nat.meet the 
criteria of the listings for mental disorders 
may or may not have the residual functional 
capacity (RFC).which would enable them to 
engage’ insubstantial gainful -work activity. 
The. determination of mental RFC is‘crucial to 
the evaluation. of an individual’s:capacity to 
engage in substantial gainful work activity 
when the criteria of the listings for mental 
disorders.are not met or equaled but the 
impairment is nevertheless severe. 

RFC may be defined asa multidimensional 
description of the work-related abilities 
which.an individual.retains in-spite of 
medical impairments. RFC complements the 
criteria in,paragraphs B.and C of the listings 
for mental disorders.by requiring 
consideration. of anexpanded list. of work- 
related.capacities which may be impaired by 
mental disorder when the impairment is 
severe but:does,not meet or equal a listed 
mental disorder. (While RFC may be 
applicable.in most claims, the law specifies 
that it does not.apply to the following special 
claims categories: disabled title XVI-children 
below age‘18,. widows, widowers and 
surviving. divorced wives. The impairment(s) 
of these categories must meet or equal. a 
listed.impairment for the individual to be 
eligible for benefits. based. on disability.) 

B. Need for Medical Evidence: The 
existence of. a medically.determinable 
impairment.of.the. required. duration must. be 
established.by:medical evidence consisting of 
clinical.signs,:symptoms.and/or:laberatory or 
psychological.test findings. These‘findings 


may be intermittent or persistent depending 
on the nature. of'the disorder. Clinical-signs 
are medically demonstrable phenomena 
which reflect specific abnormalities of 
behavior, affect,:thought, memory, 
orientation, or contact:with reality. These 
signs are typically assessed by a psychiatrist 
or psychologist and/or documented by 
psychological tests. Symptoms are 
complaints:presented by the individual. Signs 
and symptoms generally cluster together to 
constitute recognizable clinical syndromes 
(mental disorders). Both symptoms-and signs 
which are part of any diagnosed mental 
disorder must be considered in evaluating 
severity. 

C. Assessment of Severity: For mental 
disorders, severity is assessed in terms-of the 
functional limitations imposed by the 
impairment. Functional limitations are 
assessed using 'the:criteria in paragraph B of 
the listings for mental disorders (descriptions 
of restrictions of activities of daily living; 
social functioning; concentration, persistence, 
or pace; and ability to tolerate increased 
mental demands associated with competitive 
work). Where “marked” is used as a standard 
for measuring the degree of limitation, it 
means more than moderate, but less than 
extreme. A marked limitation may arise when 
several activities or functions are impaired or 
even when only one is impaired, so long as 
the degree of limitation is such as to seriously 
interfere with the ability to function 
independently, appropriately and effectively. 
Four areas are considered. 

1. Activities of daily living include 
adaptive activities. suchas cleaning, 
shopping, cooking, taking public 
transportation, paying bills, maintaining a 
residence, caring appropriately for one's 
grooming and hygiene, using telephones and 
directories, using.a post-office, etc. In the 
context of the individual's overall situation, 
the quality of these activities is judged by 
their independence, appropriateness and 
effectiveness. It is necessary to.define the 
extent to which the individual is capable of 
initiating and participating in activities 
independent of supervision or.direction. 

“Marked” is not the number of activities 
which are restricted but:the overal) degree of 
restriction or combination. of restrictions 
which must be judged. For example, a person 
who is able to cook:and clean might still have 
marked restrictions of daily activities if the 
person were .too fearful to. leave.the 
immediate.environment.of home.and 
neighborhood, hampering the person's ability 
to obtain treatment or to travel away from 
the immediate living-environment. 

2. Social functioning refers to an 
individual's capacity to interact appropriasely 
and. communicate effectively with other 
individuals. Social functioning includes the 
ability to get along with others,-e.g., family 
members, bors, grocery clerks, 
landlords, bus drivers, etc. Impaired social 
functioning may be demonstrated: by a 
history of altercations, evictions, firings, fear 
of strangers, avoidance-of interpersonal 
relationships, social isolation, etc. Strength in 
social functioning may'be: documented by an 
individual's ability to:initiate: social contacts 
with others, communicate:clearly with others, 





interact and actively participate in group 
activities, etc. Cooperative behaviors, 
consideration for others, awareness of others’ 
feelings, and social maturity also need to be 
considered. Social functioning in work 
situations may involve interactions with the 
public, responding appropriately to persons 
in authority, e.g., supervisors, or cooperative 
behaviors involving coworkers. 

“Marked” is not the number of areas in 
which social functioning is impaired, but the 
overall degree of interference in a particular 
area or combination of areas of functioning. 
For example, a person who is highly 
antagonistic, uncooperative or hostile but is 
tolerated by local storekeepers may 
nevertheless have marked restrictions in 
social functioning because that behavior is 
not acceptable in other social contexts. 

3. Concentration, persistence and pace 
refer to the ability to sustain focused 
attention sufficiently long to permit the timely 
completion of tasks commonly found in work 
settings. In activities of daily living, 
concentration may be reflected in terms of 
ability to complete tasks in everyday 
household routines. Deficiencies in 
concentration, persistence and pace are best 
observed in work and work-like settings. 
Major impairment in this area can often be 
assessed through direct psychiatric 
examination and/or psychological testing, 
although mental status examination or 
psychological test data alone should not be 
used to accurately describe concentration 
and sustained ability to adequately perform 
work-like tasks. On mental status 
examinations, concentration is assessed by 
tasks such as having the individual subtract 
serial sevens from 100. In psychological tests 
of intelligence or memory, concentration is 
assessed through tasks requiring short-term 
memory or through tasks that must be 
completed within established time limits. In 
work evaluations, concentration, persistence, 
and pace are assessed through such tasks as 
filing index cards, locating telephone 
numbers, or disassembling and reassembling 
objects. Strengths and weaknesses in areas 
of concentration can be discussed in terms of 
frequency of errors, time it takes to complete 
the task, and extent to which assistance is 
required to complete the task. 

4. Deterioration or decompensation in 

. work or work-like settings refers to repeated 
failure to adapt to stressful circumstances 
which cause the individual either to 
withdraw from that situation or to experience 
exacerbation of signs and symptoms (i.e., 
decompensation) with an accompanying 
difficulty in maintaining activities of daily 
living, social relationships, and/or 
maintaining concentration, persistence, or 
pace (i.e., deterioration which may include 
deterioration of adaptive behaviors). Stresses 
common to the work environment include 
decisions, attendance, schedules, completing 
tasks, interactions with supervisors, 
interactions with peers, etc. 

D. Documentation: The presence of a 
mental disorder should be documented 
primarily on the basis of reports from 
individual providers, such as psychiatrists 
and psychologists, and facilities such as 
hosritals and clinics. Adequate descriptions 
of functional limitations must be obtained 


from these or other sources which may 
include programs and facilities where the 
individual has been observed over a 
considerable period of time. 

Information from both medical and 
nonmedical sources may be used to obtain 
detailed descriptions of the individual's 
activities of daily living; social functioning; 
concentration, persistance and pace; or 
ability to tolerate increased mental demands 
(stress). This information can be provided by 
programs such as community mental health 
centers, day care centers, sheltered 
workshops, etc. It can also be provided by 
others, including family members, who have 
knowledge of the individual's functioning. In 
some cases descriptions of activities of daily 
living or social functioning given by 
individuals or treating sources may be 
insufficiently detailed and/or may be in 
conflict with the clinical picture otherwise 
observed or described in the examinations or 
reports. It is necessary to resolve any 
inconsistencies or gaps that may exist in 
order to obtain a proper understanding of the 
individual's functional restrictions. 

An individual's level of functioning may 
vary considerably over time. The level of 
functioning at a specific time may seem 
relatively adequate or, conversely, rather 
poor. Proper evaluation of the impairment 
must take any variations in level of 
functioning into account in arriving at a 
determination of impairment severity over 
time. Thus, it is vital to obtain evidence from 
relevant sources over a sufficiently long 
period prior to the date of adjudication in 
order to establish the individual's impairment 
severity. This evidence should include 
treatment notes, hospital discharge 
summaries, and work evaluation or 
rehabilitation progress notes if these are 
available. 

Some individuals may have attempted to 
work or may actually have worked during the 
period of time pertinent to the determination 
of disability. This may have been an 
independent attempt at work, or it may have 
been in conjunction with a community mental 
health or other sheltered program which may 
have been of either short or long duration. 
Information concerning the individual’s 
behavior during any attempt to work and the 
circumstances surrounding termination of the 
work effort are particularly useful in 
determining the individual's ability or 
inability to function in a work setting. 

The results of well-standardized 
psychological tests such as the Wechsler 
Adult Intelligence Scale (WAIS), the 
Minnesota Multiphasic Personality Inventory 
(MMPI), the Rorschach, and the Thematic 
Apperception Test (TAT), may be useful in 
establishing the existence of a mental 
disorder. For example, the WAIS is useful in 
establishing mental retardation, and the 
MMPI, Rorschach, and TAT may provide 
data supporting several other diagnoses. 
Broad-based neuropsychological assessments 
using, for example, the Halstead-Reitan or the 
Luria-Nebraska batteries may be useful in 
determining brain function deficiencies, 
particularly in cases involving subtle findings 
such as may be seen in traumatic brain 
injury. In addition, the process of taking a 
standardized test requires concentration, 
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persistence and pace; performance on such 
tests may provide useful data. Test results 
should, therefore, include both the objective 
data and a narrative description of clinical 
findings. Narrative reports of intellectual 
assessment should include a discussion of 
whether or not obtained IQ scores are 
considered valid and consistent with the 
individual's developmental history and 
degree of functional restriction. 

In cases involving impaired intellectual 
functioning, a standardized intelligence test, 
e.g., the WAIS, should be administered and 
interpreted by a psychologist or psychiatrist 
qualified by training and experience to 
perform such an evaluation. In special 
circumstances, nonverbal measures, such as 
the Raven Progressive Matrices, the Leiter 
international scale, or the Arthur adaptation 
of the Leiter may be substituted. 

Identical IQ scores obtained from different 
tests do not always reflect a similar degree of 
intellectual functioning. In this connection, it 
must be noted that on the WAIS, for example, 
1Qs of 69 and below are characteristic of 
approximately the lowest 2 percent of the 
general population. In instances where other 
tests are administered, it would be necessary 
to convert the IQ to the corresponding 
percentile rank in the general population in 
order to determine the actual degree of 
impairment reflected by those 1Q scores. 

In cases where more than one IQ is 
customarily derived from the test 
administered, i.e., where verbal, performance, 
and full-scale IQs are provided as on the 
WAIS, the lowest of these is used in 
conjunction with listing 12.05. ; 

In cases where the nature of the 
individual's intellectual impairment is such 
that standard intelligence tests, as described 
above, are precluded, medical reports 
specifically describing the level of 
intellectual, social, and physical function 
should be obtained. Actual observations by 
Social Security Administration or State 
agency personnel, reports from educational 
institutions and information furnished by 
public welfare agencies or other reliable 
objective sources should be considered as 
additional evidence. 

E. Chronic Mental Impairments: Particular 
problems are often involved in evaluating 
mental impairments in individuals who have 
long histories of repeated hospitalizations or 
prolonged outpatient care with supportive 
therapy and medication. Individuals with 
chronic psychotic disorders commonly have 
their lives structured in such a way as to 
minimize stress and reduce their signs and 
symptoms. Such individuals may be much 
more impaired for work than their signs and 
symptoms would indicate. The results of a 
single examination may not adequately 
describe these individuals’ sustained ability 
to function. It is, therefore, vital to review all 
pertinent information relative to the 
individual's condition, especially at times of 
increased stress. It is mandatory to attempt 
to obtain adequate descriptive information 
from all sources which have treated the 
individual either currently or in the time 
period relevant to the decision. 

F. Effects of Structured Settings: 
Particularly in cases involving chronic mental 
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disorders, overt symptomatology may be 
controlled or attenuated by psychosocial 
factors such as placement in a‘hospital, board 
and care facility, or other environment-that 
provides similar structure. Highly structured 
and supportive settings may greatly reduce 
the mental demands placed‘on an individual. 
With lowered: mental:-demands, overt signs 
and symptoms of the underlying mental 
disorder may be minimized. At the same 
time, however, the individual's:ability to 
function outside of such:a:structured and/or 
supportive setting may not have changed. An 
evaluation of individuals whose 
symptomatology is controlled or attenuated 
by. psychosocial factors must consider.the 
ability of the individual to function outside of 
such highly structured settings. (For these 
reasons the paragraph C criteria were added 
to Listings 12.03 and 12.06.) 

G. Effects.of Medication: Attention must be 
given to'the effect of medication on the 
individual's signs, symptoms and ability to 
function. While psychotropic medications 
may control.certain primary manifestations 
of a mental disorder, e.g,, hallucinations, such 
treatment may or may not affect the 
functional limitations imposed by the mental 
disorder. In cases where overt 
symptomatology is attenuated by the 
psychotropic medications, particular 
attention must be focused on the functional 
restrictions which may persist. These 
functional restrictions are also to be used as 
the measure of impairment severity. (See the 
paragraph C criteria in Listings 12.03 and 
12.06.) 

Neuroleptics, the medicines used in the 
treatment of some mental illnesses, may 
cause drowsiness, blunted affect, or other 
side effects involving other body systems. 
Such side effects must be considered in 
evaluating overall impairment severity. 
Where adverse effects of medications 
contribute'to the impairment severity andthe 
impairment does not.meet or equal the - 
listings but is nonetheless severe, such 
adverse effects must:be considered in the 
assessment of the mental residual functional 
capacity. 

H. Effect of Treatment: It must be 
remembered that with adequate treatment 
some individuals suffering with chronic 
mental-di not only have their 
symptoms. and signs ameliorated but also 
return to a level of function close to that of 
their premorbid status. Our discussion here in 
12.00H has been designed to reflect the fact 
that present day treatment of a mentally 
impaired individual may or may not assist in 
the achievement of an adequate level of 
adaptation required in the work place. (See 
the paragraph.C criteria in Listings 12.03 and 
12.06.) 

I. Technique for Reviewing.the Evidence in 
Mental Disorders Claims to Determine Level 
of Impairment Severity: A special technique 
has been developed to ensure that all 
evidence needed forthe evaluation of 
impairment severity in claims involving 
mental impairment is ‘obtained, considered 
and-propefly evaluated. This technique, 
which is:used in connection with the 
sequential evaluation process, is explained in 
§ 404:1520a and §416.820a. 

12:01 ‘Category of Impairments-Mentai 


12.02 Organic Mental Disorders: 
Psychological or behaviorial abnormalities 
associated with a dysfunction of the brain. 
‘History and physical examination or 
laboratory tests demonstrate the presence of 
a specific organic factor judged to be 
etiologically related to the abnormal mental 
state and loss of previously acquired 
functional abilities. 

The required level of severity for these 
disorders is.met when the requirements in 
both A and Boare satisfied. 

A. Demonstration of a loss of specific 
cognitive abilities or affective changes and 
the medically documented persistence of at 
least one‘of the ‘following: 

1. Disorientation to time and place; or 

2. Memory impairment, either short-term 
(inability to learn new information), 
intermediate, or long-term [inability to 
remember information that was known 
sometime in the past); or 

3. Perceptual or thinking disturbances (e.g., 
hallucinations, delusions); or 

4. Change in personality; or 

5. Disturbance in mood; or 

6. Emotional lability (e.g.,.explosive temper 
outbursts,:sudden crying,-etc.) and 
impairment in ‘impulse:control; or 

7. Loss of measured intellectual ability of at 
least 16'1.Q. points from premorbid levels or 
overall impairment'index clearly within the 
severely impaired range on 
neuropsychological testing, e.g.,'the Luria- 
Nebraska, Halstead-Reitan, etc.; 

AND 


B. Resulting in at least two of the following: 

1. Marked restriction of activities. of daily 
living; or 

2. Marked difficulties in maintaining social 


or 

3. Deficiencies of concentration, 
persistence or pace resulting in frequent 
failure to complete ‘tasks in.a timely manner 
(in work settings or elsewhere); or 

4. Repeated episodes of deterioration or 
decompensation in work or work-like:settings 
which cause the individual to. withdraw from 
that situation orto experience exacerbation 
of signs and symptoms (which may include 
deterioration of adaptive behaviors). 

‘12.03 Schizophrenic, Paranoid and Other 
Psychotic Disorders: Characterized by the 
onset of psychotic features with deterioration 
from a previous level of functioning. 

The required level of severity for these 
disorders.is:met when the requirements in 
both A and B are satisfied, or when the 
requirements in C are satisfied. 

A. Medically. documented persistence, 
either continuous or intermittent,-of one or 
more.of.the following: 

1. Delusions or hallucinations; or 

2. Catatonic.or other grossly disorganized 
behavior; or 

3. Incoherence, loosening of associations, 

-or poverty-of content of 
om if associated with one.ofithe 

lowing: 


c. Inappropriate affect; 
or 

4. Emotional withdrawal-and/or isolation; 
AND 
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B. Resulting in at least two of the.following: 

1. Marked restriction of activities of daily 
living; or 

2. Marked difficulties in maintaining social 
functioning; or 

3. Deficiencies of concentration, 
persistence or pace resulting in frequent 
failure to complete tasks in a'timely manner 
(in work settings-or élsewhere); or 

4. Repeated episodes of deterioration:or 
decompensation in work or work-like settings 
which cause the individual to withdraw from 
that situation or to experience exacerbation 
of signs and symptoms (which may include 
deterioration of adaptive behaviors); 
OR 


C.-Medically documented history:of one or 
more episodes of acute symptoms, signs.and 
functional limitations:which at the time:met 
the requirements in A and B of this listing, 
although these symptoms or signs are 
currently attenuated by medication or 
psychosocial support, and one of the 
following: 

1. Repeated episodes of deterioration or 
decompensation in situations which cause 
the'individual to withdraw from that situation 
orto experience exacerbation of signs or 
symptoms (which may.include deterioration 
of adaptive behaviors); or 

2. Documented current history of two or 
more years.of inability to function outside of 
a highly supportive living situation. 

12.04 Affective Disorders: Characterized 
by a disturbance of mood, accompanied by:a 
full or partial manic.or.depressive syndrome. 
Mood refers to a prolonged emotion. that 
colors the whole. psychic life; it generally 
involves either depression or elation. 

The required level of severity for these 
disorders is met.whe:: the. requirements in 
both A and B are satisfied. 

A. Medically documented persistence, 
either continuous or intermittent, of one of 
the following: 

1. Depressive syndrome characterized by at 
least four of the following: 

a. Anhedonia or pervasive loss of interest 
in almost all activites; or 

b. Appetite disturbance with change in 
weight; or 

c. Sleep disturbance; or 

d. Psychomotor agitation or retardation; or 

e. Decreased energy; or 

f. Feelings of guilt or worthlessness; or 

g. Difficulty concentrating or thinking; or 

h. Thoughts of suicide; or 

i. Hallucinations, delusions or paranoid 
thinking; or 

2. Manic syndrome characterized’by at 
least three:of:the:following: 

a. Hyperactivity; or 

b. Pressure of:speech; or 

c. Flight of ideas; or 

d. Inflated self-esteem; or 

e. Decreased need for sleep; or 

f. Easy distractability; or 

g. Involvement‘in activities that ‘havea ‘high 
probability of pairiful consequences which 

are not recogrized; or 

h. Hallucinations, delusions or paranoid 
thinking; 


or 





3. Bipolar syndrome with a history of 
episodic periods manifested by the full 
symptomatic picture of both manic and 
depressive syndromes (and currently 
characterized by either or both syndromes); 
AND 


B. Resulting in at least two of the following: 

1. Marked restriction of activities of daily 
living; or 

2. Marked difficulties in maintaining social 
functioning; or 

3. Deficiencies of concentration, 
persistence or pace resulting in frequent 
failure to complete tasks in a timely manner 
{in work settings or elsewhere); or 

4. Repeated episodes of deterioration or 
decompensation in work or work-like settings 
which cause the individual to withdraw from 
that situation or to experience exacerbation 
of signs and symptoms (which may include 
deterioration of adaptive behaviors). 

12.05 Mental Retardation and Autism: 
Mental retardation refers to a significantly 
subaverage general intellectual functioning 
with deficits in adaptive behavior initially 
manifested during the developmental period 
(before age 22). (Note: The scores specified 
below refer to those obtained on the WAIS, 
and are used only for reference purposes. 
Scores obtained on other standardized and 
individually administered tests are 
acceptable, but the numerical values 
obtained must indicate a similar level of 
intellectual functioning.) Autism is a 
pervasive developmental disorder 
characterized by social and significant 
communication deficits originating in the 
developmental period. 

The required level of severity for this 
disorder is met when the requirements in A, 
B, C, or D are satisfied. 

A. Mental incapacity evidenced by 
dependence upon others for personal needs 
(e.g., toileting, eating, dressing, or bathing) 
and inability to follow directions, such that 
the use of standardized measures of 
intellectual functioning is precluded; 

OR 


B. A valid verbal, performance, or full scale 
IQ of 59 or less; 


OR 


C. A valid verbal, performance, or full scale 
IQ of 60 to 69 inclusive and a physical or 
other mental impairment imposing additional 
and significant work-related limitation of 
function; 

OR 


D. A valid verbal, performance, or full 
scale IQ of 60 to 69 inclusive or in the case of 
autism gross deficits of social and 
communicative skills with two of the 
following; 

1. Marked restriction of activities of daily 
living; or 

2. Marked difficulties in maintaining social 
functioning; or 

3. Deficiencies of concentration, 
persistence or pace resulting in frequent 
failure to complete tasks in a timely manner 
(in work settings or eleswhere); or 

4. Repeated episodes of deterioration or 
decompensation in work or work-like settings 
which cause the individual to withdraw from 
that situation or to experience exacerbation 


of signs and symptoms (which may include 
deterioration of adaptive behaviors). 

12.06 Anxiety Related Disorders: In these 
disorders anxiety is either the predominant 
disturbance or it is experienced if the 
individual attempts to master symptoms; for 
example, confronting the dreaded object or 
situation in a phobic disorder or resisting the 
obsessions or compulsions in obsessive 
compulsive disorders. 

The required level of severity for these 
disorders is met when the requirements in 
both A and B are satisfied, or when the 
requirements in both A and C are satisfied. 

A. Medically documented findings of at 
least one of the following: 

1. Generalized persistent anxiety 
accompanied by three out of four of the 
following signs or symptoms: 

a. Motor tension; or 

b. Autonomic hyperactivity; or 

c. Apprehensive expectation; or 

d. Vigilance and scanning; 
or 


2. A persistent irrational fear of a specific 
object, activity, or situation which results in a 
compelling desire to avoid the dreaded 
object, activity, or situation; or 

3. Recurrent severe panic attacks 
manifested by a sudden unpredictable onset 
of intense apprehension, fear, terror and 
sense of impending doom occurring on the 
average of at least once a week; or 

4. Recurrent obsessions or compulsions 
which are a source of marked distress; or 

5. Recurrent and intrusive recollections of a 
traumatic experience, which are a source of 
marked distress; 

AND 


B. Resulting in at least two of the following: 

1. Marked restriction of activities of daily 
living; or 

2. Marked difficulties in maintaining social 
functioning; or 

3. Deficiencies of concentration, 
persistence or pace resulting in frequent 
failure to complete tasks in a timely manner 
(in work settings or eleswhere); or 

4. Repeated episodes of deterioration or 
decompensation in work or work-like settings 
which cause the individual to withdraw from 
that situation or to experience exacerbation 
of signs and symptoms (which may include 
deterioration of adaptive behaviors); 
OR 


C. Resulting in complete inability to 
function independently outside the area of - 
one’s home. 

12.07 Somatoform Disorders: Physical 
symptoms for which there are no 
demonstrable organic findings or known 
physiological mechanisms. 

The required level of severity for these 
disorders is met when the requirements in 
both A and B are satisfied. 

A. Medically documented by evidence of 
one of the following: 

1. A history of multiple physical symptoms 
of several years duration, beginning before 
age 30, that have caused the individual to 
take medicine frequently, see a physician 
often and alter life patterns significantly; or 

2. Persistent nonorganic disturbance of one 
of the following: 

a. Vision; or 


Federal Register / Vol. 56, No. 60 / Thursday, March 28, 1991 / Rules and Regulations 


b. Speech; or 

c. Hearing; or 

d. Use of a limb; or 

e. Movement and its control (e.g., 
coordination disturbance, psychogenic 
seizures, akinesia, dyskinesia; or 

f. Sensation (e.g., diminished or 
heightened). 

3. Unrealistic interpretation of physical 
signs or sensations associated with the 
preoccupation or belief that one has a serious 
disease or injury; 

AND 


B. Resulting in three of the following: 

1. Marked restriction of activities of daily 
living; or 

2. Marked difficulties in maintaining social 
functioning; or 

3. Deficiencies of concentration, 
persistence or pace resulting in frequent 
failure to complete tasks in a timely manner 
(in work settings or elsewhere); or 

4. Repeated episodes of deterioration or 
decompensation in work or work-like settings 
which cause the individual to withdraw from 
that situation or to experience exacerbation 
of signs and symptoms (which may include 
deterioration of adaptive behavior). 

12.08 Personality Disorders: A 
personality disorder exists when personality 
traits are inflexible and maladaptive and 
cause either significant impairment in social 
or occupational functioning or subjective 
distress. Characteristic features are typical of 
the individual’s long-term functioning and are 
not limited to discrete episodes of illness. 

The required level of severity for these 
disorders is met when the requirements in 
both A and B are satisfied. 

A. Deeply ingrained, maladaptive patterns 
of behavior associated with one of the 
following: 

1. Seclusiveness or autistic thinking; or 

2. Pathologically inappropriate 
suspiciousness or hostility; or 

3. Oddities of thought, perception, speech 
and behavior; or 

4. Persistent disturbances of mood or 
affect; or 

5. Pathological dependence, passivity, or 
aggressivity; or 

6. Intense and unstable interpersonal 
relationships and impulsive and damaging 
behavior; 

AND 


B. Resulting in three of the following: 

1. Marked restriction of activities of daily 
living; or 

2. Marked difficulties in maintaining social 
functioning; or 

3. Deficiencies of concentration, 
persistence or pace resulting in frequent 
failure to complete tasks in a timely manner 
(in work settings or elsewhere); or 

4. Repeated episodes of deterioration or 
decompensation in work or work-like settings 
which cause the individual to withdraw from 
that situation or to experience exacerbation 
of signs and symptoms (which may include 
deterioration of adaptive behaviors). 

12.09 Substance Addiction Disorders: 
Behavioral changes or physical changes 
associated with the regular use of substances 
that affect the central nervous system. 
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The required level of severity for these 
disorders is met when the requirements in 
any of the following (A through I) are 
satisfied. 

A. Organic mental disorders. Evaluate 
under 12.02. 

B Depressive syndrome. Evaluate under 
12.04. 

C. Anxiety disorders. Evaluate under 12.06. 

D. Personality disorders. Evaluate under 
12.08. 

E. Peripheral neuropathies. Evaluate under 
11.14. 

F. Liver damage. Evaluate under 5.05. 

G. Gastritis. Evaluate under 5.04. 

H. Pancreatitis. Evaluate under 5.08. 

I. Seizures. Evaluate under 11.02 or 11.03. 


13.00 Neoplastic Diseases, Malignant 


A. Introduction: The determination of the 
level of impairment resulting from malignant 
tumors is made from a consideration of the 
site of the lesion, the histogenesis of the 
tumor, the extent of involvement, the 
apparent adequacy and response to therapy 
(surgery, irradiation, hormones, 
chemotherapy, etc.), and the magnitude of the 
post therapeutic residuals. 

B. Documentation: The diagnosis of 
malignant tumors should be established on 
the basis of symptoms, signs, and laboratory 
findings. The site of the primary, recurrent, 
and metastatic lesion must be specified in all 
cases of malignant neoplastic diseases. If an 
operative procedure has been performed, the 
evidence should include a copy of the 
operative note and the report of the gross and 
microscopic examination of the surgical 
specimen. If these documents are not 
obtainable, then the summary of 
hospitalization or a report from the treating 
physician must include details of the findings 
at surgery and the results of the pathologist's 
gross and microscopic examination of the 
tissues. 

For those cases in which a disabling 
impairment was not established when 
therapy was begun but progression of the 
disease is likely, current medical evidence 
should include.a report of a recent 
examination directed especially at local or 
regional recurrence, soft part or skeletal 
metastases, and significant posttherapeutic 
residuals. 

C. Evaluation. Usually, when the malignant 
tumor consists of a local lesion with 
metastases to the regional lymph nodes 
which apparently has been completely 
excised, imminent recurrence or metastases 
is not anticipated. A number of exceptions 
are noted in the specific Listings. For 
adjudicative purposes, “distant metastases” 
or “metastases beyond the regional lymph 
nodes” refers to metastasis beyond the lines 
of the usual radical en bloc resection. 

Local or regional recurrence after radical 
surgery or pathological evidence of 
incomplete excision by radical surgery is to 
be equated with unresectable lesions (except 
for carcinoma of the breast, 13.09C) and, for 
the purposes of our program, may be 
evaluated as “inoperable.” 

Local or regional recurrence after 
incomplete excision of a localized and still 
completely resectable tumor is not to be 


equated with recurrence after radical surgery. 


In the evaluation of lymphomas, the tissue 
type and site of involvement are not 
necessarily indicators of the degree of 
impairment. 

When a malignant tumor has metastasized 
beyond the regional lymph nodes, the 
impairment will usually be found to meet the 
requirements of a specific listing. Exceptions 
are hormone-dependent tumors, isotope- 
sensitive metastases, and metastases from 
seminoma of the testicles which are 
controlled by definitive therapy. 

When the original tumor and any 
metastases have apparently disappeared and 
have not been evident for 3 or more years, 
the impairment does not meet the criteria 
under this body system. 

D. Effects of therapy. Significant 
posttherapeutic residuals, not specifically 
included in the category of impairments for 
malignant neoplasms, should be evaluated 
according to the affected body system. 

Where the impairment is not listed in the 
Listing of Impairments and is not medically 
equivalent to a listed impairment, the impact 
of any residual impairment including that 
caused by therapy must be considered. The 
therapeutic regimen and consequent adverse 
response to therapy may vary widely; 
therefore, each case must be considered on 
an individual basis. It is essential to obtain a 
specific description of the therapeutic 
regimen, including the drugs given, dosage, 
frequency of drug administration, and plans 
for continued drug administration. It is 
necessary to obtain a description of the 
complications or any other adverse response 
to therapy such as nausea, vomiting, 
diarrhea, weakness, dermatologic disorders, 
or reactive mental disorders. Since the 
severity of the adverse effects of anticancer 
chemotherapy may change during the period 
of drug administration, the decision regarding 
the impact of drug therapy should be based 
on a sufficient period of therapy to permit 
proper consideration. 

E. Onset. To establish onset of disability 
prior to the time a malignancy is first 
demonstrated to be inoperable or beyond 
control by other modes of therapy (and prior 
evidence is nonexistent) requires medical 
judgment based on medically reported 
symptoms, the type of the specific 
malignancy, its location, and extent of 
involvement when first demonstrated. 

13.01 Category of Impairments, 
Neoplastic Diseases—Malignant 

13.02 Head and neck (except salivary 
glands—13.07, thyroid gland—13.08, and 
mandible, maxilla, orbit, or temporal fossa— 
13.11): 

A. Inoperable} or 

B. Not controlled by prescribed therapy; or 

C. Recurrent after radical surgery or 
irradiation; or 

D. With distant metastases; or 

E. Epidermoid carcinoma occurring in the 
pyriform sinus or posterior third of the 
tongue. 

13.03 Sarcoma of skin: 

A. Angiosarcoma with metastases to 
regional lymph nodes or beyond; or 

B. Mycosis fungoides with metastases to 
regional lymph nodes, or with visceral 


involvement. 


13.04 Sarcoma of soft parts: Not 
controlled by prescribed therapy. 
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13.05 Malignant melanoma: 

A. Recurrent after wide excision; or 

B. With metastases to adjacent skin 
(satellite lesions) or elsewhere. 

13.06 Lymph nodes: 

A. Hodgkin’s disease or non-Hodgkin's 
lymphoma with progressive disease not 
controlled by prescribed therapy; or 

B. Metastatic carcinoma in a lymph node 
(except for epidermoid carcinoma in a lymph 
node in the neck) where the primary site is 
not determined after adequate search; or 

C. Epidermoid carcinoma in a lymph node 
in the neck not responding to prescribed 
therapy. 

13.07 Salivary glands—carcinoma or 
sarcoma with metastases beyond the regional 
lymph nodes. 

13.08 Thyroid gland—carcinoma with 
metastases beyond the regional lymph nodes, 
not controlled by prescribed therapy. 

13.09 Breast: 

A. Inoperable carcinoma; or 

B. Inflammatory carcinoma; or 

C. Recurrent carcinoma, except local 
recurrence controlled by prescribed therapy; 
or 

D. Distant metastases from breast 
carcinoma (bilateral breast carcinoma, 
synchronous or metachronous is usually 
primary in each breast); or 

E. Sarcoma with metastases anywhere. 

13.10 Skeletal system (exclusive of the 
jaw): 

A. Malignant primary tumors with evidence 
of metastases and not controlled by 
prescribed therapy; or 

B. Metastatic carcinoma to bone where the 
primary site is not determined after adequate 
search. 

13.11 Mandible, maxilla, orbit, or 
temporal fossa: 

A. Sarcoma of any type with metastases; or 

B. Carcinoma of the antrum with extension 
into the orbit or ethmoid or sphenoid sinus, or 
with regional or distant metastases; or 

C. Orbital tumors with intracranial 
extension; or 

D. Tumors of the temporal fossa with 
perforation of skull and meningeal 
involvement; or 

E. Adamantinoma with orbital or 
intracranial infiltration; or 

F. Tumors of Rathke’s pouch with 
infiltration of the base of the skull or 
metastases. 

13.12 Brain or spinal cord: 

A. Metastatic carcinoma to brain or spinal 
cord. 

B. Evaluate other tumors under the criteria 
described in 11.05 and 11.08. 

13.13 Lungs. 

A. Unresectable or with incomplete 
excision; or 

B. Recurrence or metastases after 
resection; or 

C. Oat cell (small cell) carcinoma; or 

D. Squamous cell carcinoma, with 
metastases beyond the hilar lymph nodes; or 

E. Other histologic types of carcinoma, 
including undifferentiated and mixed-cell 
types (but excluding oat cell carcinoma, 
13.13C, and squamous cell carcinoma, 
13.13D), with metastases to the hilar lymph 
nodes. 





13.14 Pleura or mediastinum: 

A. Malignant mesothelioma of pleura; or 

B. Malignant tumors, metastatic to pleura; 
or 

C. Malignant primary tumor of the 
mediastinum not controlled by prescribed 
therapy. 

13.15 Abdomen: 

A. carcinomatosis; or 

B. Retroperitoneal cellular sarcoma not 

by prescribed therapy; or 
r Ascites with demonstrated malignant 
s. 
13.16 Esophagus or stomach: 
A. Carcinoma or sarcoma of the esophagus; 


or 

B. Carcinoma of the stomach with 
metastases to the regional lymph pas or 
extension to surrounding structure; o 

C. Sarcoma of stomach not couelied by 
prescribed therapy; or 

D. Inoperable carcinoma; or 

E. Recurrence or metastases 
resection. 

13.17 Small intestine: 

A. Carcinoma, sarcoma, or carcinoid tumor 
with metastases beyond the regional lymph 
nodes; or 

B. Recurrence of carcinoma, sarcoma, or 
carcinoid tumor after resection; or 

C. Sarcoma, not controlled by prescribed 
therapy. 

13.18 Large intestine (from ileocecal valve 
to and including anal canal)}—carcinoma or 
sarcoma. 

A. Unresectable; or 

B. — beyond the regional lymph 


Cc. Sepuinees or metastases after 
resection. 

13.19 Liver or gallbladder: 

A. Primary or metastatic malignant tumors 
of the liver; or 

B. Carcinoma of the gallbladder; or 

C. Carcinoma of the bile ducts. 

13.20 Pancreas: 

A. Carcinoma except islet cell carcinoma; 
or 

B. Islet cell carcinoma which is 
unresectable and physiologically active. 

13.21 Kidneys, adrenal glands, or 
ureters—carcinoma: 

A. Unresectable; or 

B. With hematogenous spread to distant 
sites; or 

C. With metastases to regional lymph 
nodes. 

13.22 Urinary bladder—carcinoma. With: 

A. Infiltration beyond the bladder walk; or 

B. Metastases to regional lymph nodes; or 

C. Unresectable; or 

D. Recurrence after total cystectomy; or 

E. Evaluate renal impairment after total 
cystectomy under the criteria in 6,02. 

13.23 _ Prostate gland—carcinoma not 
controlled by prescribed therapy. 

13.24 Testicles: 

A. Choriocarcinoma; or 

8B. Other malignant primary tumors with 
progressive disease not controlled by 
prescribed therapy. 

13.25 Uterus—carcinoma or sarcoma 
(corpus or cervix]. 

A. Inoperable and not controlled by 
prescribed therapy; or 

B. Recurrent aher total hysterectomy; or 


C. Total pelvic exenteration 

13.26 Ovaries—all malignant, primary or 
recurrent tumors. With: 

A. Ascites with demonstrated malignant 
cells; or 

B. Unresectable infiltration; or 

C. Unresectable metastases to omentum or 
elsewhere in the peritoneal cavity; or 

D. Distant metastases. 

13.27 Leukemia: Evaluate under the 
criteria of 7.00ff, Hemic and Lymphatic 
Sytem. 

13.28 Uterine (Fallopian) tubes— 
carcinoma or sarcoma: 

A. Unresectable, or 

B. Metastases to regional lymph nodes. 

13.29 i inoma with metastases 
to regional lymph nodes. 

13.30 Vulva—carcinoma, with distant 
metastases. 


Part B 


Medical criteria for the evaluation of 
impairments of children under age 18 (where 
criteria in Part A do not give —— 
consideration to the diseas 
process in childhood}. 


Sec. 

100.00 
101.00 
102.00 
103.00 
104.00 
105.00 
106.00 
107.00 


Growth Impairment. 

Musculoskeletal System. 

Special Senses and Speech. 

Respiratory System. 

Cardiovascular System. 
System. 

Genito-Urinary System. 

Hemic and Lymphatic System. 

108.00 [Reserved] 

109.00 Endocrine System. 

110.00 Multiple Body Systems. 

111.00 Neurological. 

212.00 Mental and Emotional Disorders. 

113.00 Neoplastic Diseases, Malignant. 


100.00 Growth Impairment 

A. Impairment of growth may be disabling 
in itself or it may be an indicator of the 
severity of the impairment due to a specific 


disease process. 

Determinations of growth 1 mange 
should be based upon the comparison of 
current height with at least three previous 
determinations, including length at birth, if 
available. Heights for lengths} should be 
plotted on a standard growth chart, such as 
derived from the National Center for Health 
Statistics: NCHS Growth Charts. Height 
_— be measured without shoes. Body 

weight corresponding to the ages represented 

by the heights should be furnished. The adult 
heights of the child’s natural parents and the 
heights and ages of siblings should also be 
furnished. This wil! provide a basis upon 
which to identify those children whose short 
stature represents a familial characteristic 
rather than a result of disease. This is 
particularly true for adjudication under 
100.02B. 

B. Bone age determinations should include 
a full descriptive report of roentgenograms 
specifically obtained to determine bone age 
and must cite the standardization method 
used. Where roentgenograms must be 
obtained currently as a basis for adjudication 
under 100.03, views of the left hand and wrist 
should be ordered. In addition, 
roentgenograms of the knee and ankle should 
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be obtained when cessation of growth is 
being evaluated in an older child at, or past, 
puberty. 

C. The criteria in this section are 
applicable until closure of the major 
epiphyses. The cessation of significant 
increase in height at that point would preven’ 
the application of these criteria. 

100.01 Category of Impairments, Growth 

100.02 Growth impairment, considered to 
be related to an additional specific medically 
determinable impairment, and one of the 
following: 

A. Fall of greater than 15 percentiles in 
height which is sustained; or 

B. Fall to, or persistence of, height below 
the third percentile. 

100.03 Growth impairment, not identified 
as being related to an additional, specific 
medically determinable impairment. With: 

A. Fall of greater than 25 percentiles in 
height which is sustained; and 

B. Bone age greater than two standard _ 
deviations (2 SD) below the mean for 
chronological age (see 100.00B). 


101.00 Musculoskeletal System 


A. Rheumatoid arthritis. Documentation of 
the diagnosis of juvenile rheumatoid arthritis 
should be made according to an established 
protocol, such as that published by the 
Arthritis Foundation, Bulletin on the 
Rheumatic Diseases. Vol. 23, 1972-1973 
Series, p 712. Inflammatory signs include 
persistent pain, tenderness, erythema, 
swelling, and increased local temperature of 
a joint. 

B. The measurements of joint motion are 
based on the technique for measurements 
described in the “Joint Method of Measuring 
and Recording.” published by the American 
Academy of Orthopedic Surgeons in 1965, or 
“The Extremities and Back” in Guides to the 
Evaluation of Permanent Impairment, 
Chicago, American Medica! Association, 
1971, Chapter 1, pp. 1-48. 

C. Degenerative arthritis may be the end 
stage of many skeletal diseases and 
conditions, such as traumatic arthritis, 
collagen disorders septic arthritis, congenital 
dislocation of the hip, aseptic necrosis of the 
hip, slipped capital femoral epiphyses, 
skeletal dysplasias, etc. 

101.01 Category of Impairments, . 
Musculoskeletal 

101.02 Juvenile rheumatoid arthritis. 
With: 

A. Persistence or recurrence of joint 
inflammation despite three months of medival 
treatment and one of the following: 

1. Liniitation of motion of two major joints 
of 50 percent or greater; or 

2. Fixed deformity of two major weight- 
bearing joints of 30 degrees or more; or 

3. Radiographic changes of joint narrowing, 
erosion, or subluxation; or 

4. Persistent or recurrent systemic 
involvement such as iridocyclitis or 
pericarditis; or 

B. Steroid dependence. 

101.03 Deficit of musculoskeletal function 
due to deformity or musculoskeletal disease 
and one of the following: 
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A. Walking is markedly reduced in speed 
or distance despite orthotic or prosthetic 
devices; or 

B. Ambulation is possible only with 
obligatory bilateral upper limb assistance 
(e.g., with walker, crutches); or 

C. Inability to perform age-related personal 
self-care activities involving feeding, 
dressing, and personal hygiene. 

101.05 Disorders of the spine. 

A. Fracture of vertebra with cord _ 
involvement (substantiated by appropriate 
sensory and motor loss); or 

B. Scoliosis (congenital idiopathic or 
neuromyopathic). With: 

1. Major spinal curve measuring 60 degrees 
or greater; or 

2. Spinal fusion of six or more levels. 
Consider under a disability for one year from 
the time of surgery; thereafter evaluate the 
residual impairment; or 

3. FEV (vital capacity) of 50 percent or less 
of predicted normal values for the 
individual's measured (actual) height; or 

C. Kyphosis or lordosis measuring 90 
degrees or greater. 

101.08 Chronic osteomyelitis with 
persistence or recurrence of inflammatory 
signs or drainage for at least 6 months 
despite prescribed therapy and consistent 
radiographic findings. 


102.00 Special Senses and Speech 


A. Visual impairments in children. 
Impairment of central visual acuity should be 
determined with use of the standard Snellen 
test chart. Where this cannot be used, as in 
very young children, a complete description 
should be provided of the findings using other 
appropriate methods of examination, 
including a description of the techniques used 
for determining the central visual acuity for 
distance. 

The accommodative reflex is generally not 
present in children under 6 months of age. In 
premature infants, it may not be present until 
6 months plus the number of months the child 
is premature. Therefore absence of 
accommodative reflex will be considered as 
indicating a visual impairment only in 
children above this age (6 months). 

Documentation of a visual disorder must 
include description of the ocular pathology. 

B. Hearing impairments in children. The 
criteria for hearing impairments in children 


take into account that a lesser impairment in . 


hearing which occurs at an early age may 
result in a severe speech and language 
disorder. 

Improvement by a hearing aid, as predicted 
by the testing procedure, must be 
demonstrated to be feasible in that child, 
since younger children may be unable to use 
a hearing aid effectively. 

The type of audiometric testing performed 
must be described and a copy of the results 
must be included. The pure tone air 
conduction hearing levels in 102.08 are based 
on American National Standard Institute 
Specifications for Audiometers, S3.6-1969 
(ANSI-1969). The report should indicate the 
specifications used to calibrate the 
audiometer. 

The finding of a severe impairment will be 
based on the average hearing levels at 500, 
1000, 2000, and 3000 Hertz (Hz) in the better 


ear, and on speech discrimination, as 
specified in § 102.08. 

102.01 Category of Impairments, Specia 
Sense Organs ; 

102.02 Impairments of central visual 
acuity. \ 

A. Remaining vision in the better eye after 
best correction is 20/200 or less; or 

B. For children below 3 years of age at time 
of adjudication: 

1, Absence of accommodative reflex (see 
102.00A for exclusion of children under 6 
months of age); or 

2. Retrolental fibroplasia with macular 
scarring or neovascularization; or 

3. Bilateral congenital cataracts with 
visualization of retinal red reflex only or 
when associated with other ocular pathology. 

102.08 Hearing impairments. 

A. For children below 5 years of age at time 
of adjudication, inability to hear air 
conduction thresholds at an average of 40 
decibels (db) hearing level or greater in the 
better ear; or 

B. For children 5 years of age and above at 
time of adjudication: 

1. Inability to hear air conduction 
thresholds at an average of 70 decibels (db) 
or greater in the better ear; or 

2. Speech discrimination scores at 40 
percent or less in the better ear; or 

3. Inability to hear air conduction 
thresholds at an average of 40 decibels (db) 
or greater in the better ear, and a speech and 
language disorder which significantly affects 
the clarity and content of the speech and is 
attributable to the hearing impairment. 


103.00 Respiratory System 


A. Documentation of pulmonary 
insufficiency. The reports of spirometric 
studies for evaluation under Table I must be 
expressed in liters (BTPS). The reported FEV: 
should represent the largest of at least three 
satisfactory attempts. The appropriately 
labeled spirometric tracing of three FEV 
maneuvers must be submitted with the 
report, showing distance per second on the . 
abscissa and distance per liter on the 
ordinate. The unit distance for volume on the 
tracing should be at least 15 mm. per liter and 
the paper speed at least 20 mm. per second. 
The height of the individual without shoes 
must be recorded. 

The ventilatory function studies should not 
be performed during or soon after an acute 
episode or exacerbation of a respiratory 
illness. In the presence of acute 
bronchospasm, or where the FEV; is less than 
that stated in Table I, the studies should be 
repe&ted after the administration of a 
nebulized bronchodilator. If a bronchodilator 
was not used in such instances, the reason 
should be stated in the report. 

A statement should be made as to the 
child's ability to understand directions and to 
cooperate in performance of the test, and 
should include an evaluation of the child's 
effort. When tests cannot be performed or 
completed, the reason (such as a child's 
young age) should be stated in the report. 

B. Cystic fibrosis. This section discusses 
only the pulmonary manifestations of cystic 
fibrosis. Other manifestations, complications, 
or associated disease must be evaluated 
under the appropriate section. 
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The diagnosis of cystic fibrosis will be 
based upon appropriate history, physical 
examination, and pertinent laboratory 
findings. Confirmation based upon elevated 
concentration of sodium or chloride in the 
sweat should be included, with indication of 
the technique used for collection and 
analysis. 

103.01 Category of Impairments, 
Respiratory 

103.03 Bronchial asthma, With evidence 
of progression of the disease despite therapy 
and documented by one of the following: 

A. Recent, recurrent intense asthmatic 
attacks requiring parenteral medication; or 

B. Persistent prolonged expiration with 
wheezing between acute attacks and 
radiographic findings of peribronchial 
disease. 

103.13 Pulmonary manifestations of 
cystic fibrosis. With: 

A. FEV; equal to or less than the values 
specified in Table I (see § 103.00A for 
requirements of ventilatory function testing); 
or 

B. For children where ventilatory function 
testing cannot be performed: 

1. History of dyspnea on mild exertion or 
chronic frequent productive cough; and 

2. Persistent or recurrent abnormal breath 
sounds, bilateral rales or rhonchi; and 

3. Radiographic findings of extensive 
disease with hyperaeration and bilateral 
peribronchial infiltration. 


TABLE | 


Height (in centimeters) 


104.00 Cardiovascular System 


A. General. Evaluation should be based 
upon history, physical findings, and 
appropriate laboratory data. Reported ; 
abnormalities should be consistent with the 
pathologic diagnosis. The actual 
electrocardiographic tracing, or an adequate 
marked photocopy, must be included. Reports 
of other pertinent studies necessary to 
substantiate the diagnosis or describe the 
severity of the impairment must also be 
included: 

B. Evaluation of cardiovascular 
impairment in children requires two steps: 

1. The delineation of a specific 
cardiovascular disturbance, either congenital 
or or acquired. This may include arterial or 
venous disease, rhythm disturbance, or 
disease involving the valves, septa, 
myocardium or pericardium; and 

2. Documentation of the severity of the 
impairment, with medically determinable and 
consistent cardiovascular signs, symptoms, 
and laboratory data. In cases where 
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impairment characteristics are questionably 
secondary to the cardiovascular disturbance, 
additional documentation of the severity of 
the impairment (e.g., catheterization data, if 
performed) will be necessary. 

C. Chest roentgenogram (6 ft. PA film) will 
be considered indicative of cardiomegaly if: 

1. The cardiothoracic ratio is over 60 
percent at age one year or less, or 55 percent 
at more than one year of age; or 

2. The cardiac size is increased over 15 
percent from any prior chest oentgenograms; 
or 

3. Specific chamber or vessel enlargement 
is documented in accordance with 
established criteria. 

D. Tables I, I, and IIT below are designed 
for case adjudication and not for diagnostic 
purposes. The adult criteria may be useful for 
older children and should be used when 
applicable. 

E. Rheumatic fever, as used in this section 
assumes diagnosis made according to the 
revised Jones Criteria. 

104.01 Category of Impairments, 

iovascular 

104.02 Chronic congestive failure. With two 
or more of the following signs: 

A. Tachycardia (see Table I). 

B. Tachypnea (see Table I). 

C. Cardiomegaly on chest roentgenogram 
(see 104.00C}. 

D. Hepatomegaly (more than 2 cm. below 
the right costal margin in the right 
midclavicular line). 

E. Evidence of pulmonary edema, such as 
rales or orthopnea. 

F. Dependent edema. 

G. Exercise intolerance manifested as 
labored respiration on mild exertion (e ‘8. in 
an infant, feeding). 


TABLE I—TACHYCARDIA AT REST 


104.03 Hypertensive cardiovascular 
disease. With persistently elevated blood 
pressure for age (see Table III) and one of the 
following: 

A. Impaired real function as described 
under the criteria in 106.02; or 

B. Cerebrovascular damage as described 
under the criteria in 111.06; or 

C. Congestive heart failure as described 
under the criteria in 104.02. 


TABLE Ill—ELEVATED BLOOD PRESSURE 


S8Ssss 


104.04 Cyanotic congenital heart disease. 
With one of the following: 
A. Surgery is limited to palliative measures; 


or 

B. Characteristic squatting, hemoptysis, 
syncope, or hypercyanotic spells; or 

C. Chronic hematocrit of 55 percent or 
greater or arterial O2 saturation of less than 
90 percent at rest, or arterial oxygen tension 
of less than 60 Torr at rest. 

104.05 Cardiac arrhythmia, such as 
persistent or recurrent heart block or A-V 
dissociation (with or without therapy). And 
one of the following: 

A. Cardiac syncope; or 

B. Congestive heart failure as described 
under the criteria in 104.02; or 

C. Exercise intolerance with labored 
respirations on mild exertion (e.g., in infants, 
feeding). 

104.07 Cardiac syncope with at least one 
documented syncopal episode characteristic 
of specific cardiac disease (e.g., aortic 
stenosis). 

104.08 Recurrent hemoptysis. Associated 
with either pulmonary hypertension or 
extensive bronchial collaterals due to 
documented chronic cardiovascular disease. 

104.08 Chronic rheumatic fever or 
rheumatic heart disease. With: 

A. Persistence of rheumatic fever activity 
for 6 months or more, with significant 
murmur(s}, cardiomegaly (see 104.00C), and 
other abnormal laboratory findings (such as 
elevated sedimentation rate or 
electrocardiographic findings); or 

B. Congestive heart failure as described 
under the criteria in 104.02. 


105.00 Digestive System 

A. Disorders of the digestive system which 
result in disability usually do so because of 
interference with nutrition and growth, 
multiple recurrent inflammatory lesions, or 
other complications of the disease. Such 
lesions or complications usually respond to 
treatment. To constitute a listed impairment, 
these must be shown to have persisted or be 
expected to persist despite p i 
therapy for a continuous period of at least 12 
months. 

B. Documentation of gastrointestinal 
impairments should include pertinent 
operative findings, radiographic studies, 
endoscopy, and biopsy reports. Where a liver 
biopsy has been performed in chronic liver 
disease, documentation should include the 
report of the biopsy. 

C. Growth retardation and malnutrition. 
When the primary disorder of the digestive 
tract has been documented, evaluate 
resultant malnutrition under the criteria 
described in 105.08. Evaluate resultant 
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growth impairment under the criteria 
described in 100.03. Intestinal disorders, 
including surgical diversions and potentially 
correctable congenital lesions, do not 
represent a severe impairment if the 
individual is able to maintain adequate 
nutrition growth and development. 

D. Multiple congenital anomalies. See 
related criteria, and consider as a 
combination of impairments. 

105.01 Category of Impairments, Digestive 

105.03 Esophageal obstruction, caused by 
atresia, stricture, or stenosis with 
malnutrition as described under the criteria 
in 105.08. 

105.05 Chronic liver disease. With o one of 
the following: 

A. Inoperable billiary atresia demonstrated 
by X-ray or surgery; or 

B. Intractable ascites not attributable to 
other causes, with serum albumin of 3.0 gm./ 
100 ml. or less; or 

C. Esophageal varices (demonstrated by 
angiography, barium swallow, or endoscopy 
or by prior performance of a specific shunt or 
plication procedure); or 

D. Hepatic coma, documentated by findings 
from hospital records; or 

E. Hepatic encephalopathy. Evaluate under 
the criteria in 112.02; or 

F. Chronic active inflammation or necrosis 
documented by SGOT persistently more than 
100 units or serum bilirubin of 2.5 mg. percent 
or greater. 

105.07 Chronic inflammatory bowel 
disease (such as ulcerative colitis, regional 
enteritis), as documented in 105.00. With one 
of the following: 

A. Intestinal manifestations or 
complications, such as obstruction, abscess, 
or fistula formation which has lasted or is 
expected to last 12 months; or 

B. Malnutrition as described under the 
criteria in 105.08; or 

C. Growth impairment as described under 
the criteria in 100.03. 

105.08 Malnutrition, due to demonstrable 
gastrointestinal disease causing either a fall 
of 15 percentiles of weight which persists or 
the persistence of weight which is less than 
the third percentile (on standard growth 
charts). And one of the following: 

A. Stool fat excretion per 24 hours: 

1. More than 15 percent in infants less than 
6 months. 

2. More than 10 percent in infants 6-18 
months. 

3. More than 6 percent ir. children more 
than 18 months; or 

B. Persistent hematocrit of 30 percent or 
less despite prescribed therapy; or 

C. Serum carotene of 40 mcg./100 ml. or 
less; or 

D. Serum albumin of 3.0 gm./100 ml. or less. 


106.00 Genito-Urinary System 

A. Determination of the presence of 
chronic renal disease will be based upon the 
following factors: 

1. History, physical examination, and 
laboratory evidence of renal disease. 

2. Indications of its progressive nature ox 
laboratory evidence of deterioration of renal 
function. 
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B. Renal transplant. The amount of 
function restored and the time required to 
effect improvement depend upon various 
factors inchiding adequacy of post transplant 
renal function, incidence of renal infection, 
occurrence of rejection crisis, presence of 
systemic complications (anemia, neuropathy, 
etc.) and side effects of corticosteroid or 
immuno-suppressive agents. A period of at 
least 12 months is required for the individual 
to reach a point of stable medical 
improvement. 

C. Evaluate associated disorders and 
complications according to the appropriate 
body system listing. 

106.01 Category of Impairments, Genito- 
Urinary 

10602 Chronic renal disease. With: 

A. Persistent elevation of serum creatinine 
to 3 mg. per deciliter (100 mi.) or greater over 
at least 3 months; or 

B. Reduction of creatinine clearance to 30 
ml. per minute (43 liters/24 hours) per 1.73 m? 
of body surface area over at least 3 months; 
or 

C. Chronic renal dialysis program for 
irreversible renal failure; or 

D. Renal transplant. Consider under a 
disability for 12 months following surgery; 
thereafter, evaluate the residual impairment 
(see 106.00B). 

106.06 Nephrotic syndrome, with edema 
not controlled iby prescribed fherapy. And: 

A. Serum albumin Jess than 2 gm./100 ml; 


or 
B. Proteinuria more than 2:5 gm./1.73m%/ 
day. 


107.00 ‘Hemic and Lymphatic System 


A. Sickle cell disease refers to a chronic 
hemolytic anemia with sickle cell 
hemoglobin, either homozygous or in 
combination with thalassemia or with 
another abnormal hemoglobin {such as C or 
F). 

Appropriate hematologic evidence for 
sickle cell disease, such as hemoglobin 
electrophoresis must be included. Vaso- 
occlusive, hemolytic, or aplastic episodes 
should be documented by description of 
severity, frequency, and duration. 

Disability due to sickle cell disease may be 
solely the result of a severe, persistent 
anemia or may be due to the combination of 
chronic progressive or episodic 
manifestations in ‘the presence of a'less 
severe anemia. 

‘Major visceral episodes causing disability 
include meningitis, osteomyelitis, pulmonary 
infections or infarctions, cerebrovascular 
accidents, congestive ‘heart failure, 
genitourinary involvement, etc. 

B. Coagulation defects. Chronic inherited 
coagulation disorders must be documented 
by appropriate laboratory evidence such as 
abnormal jlastin generation, 

ion time, or factor assay. 

C. Acute leukemia. Initial diagnosis of 
acute leukemia must be ‘based upon definitive 
bone marrow pathelegic evidence. Recurrent 
disease may be documented by peripheral 
blood, bone marrow, or cerebrospinal fluid 
examination. The pathology report must be 
included. 

The designated duration of disability 
implicit in the finding of a listed impairment 


is contained in 107.11. the 
designated time period, a documented 
diagnosis itself is no longer sufficient to 
establish a severe impairment. The severity 
of any remaining impairment must be 
evaluated on the basis of the medical 
evidence. 


107.01 Category of impainments, Hemic 
and Lymphatic 

107.03 Hemolytic anemia (due to any 
cause). Manifested by persistence of 
hematocnit of 26 percent or less despite 
prescribed therapy, and reticulocyte count of 
4 percent or greater. 

107.05 Sickle cell disease. With: 

A. Recent, recurrent, severe vaso-occlusive 
crises (musculoskeletal, vertebral, 
abdominal); .er 

B. A major visceral complication in the 12 
months prior to application; or 

C. A hyperhemolytic or aplastic crisis 
within 12: menths prior to application; or 

D. Chronic, severe anemia with persistence 
of hematocrit of 26 percent or less; or 

E. Congestive heart failure, cerebrovascular 
damage, or emotional disorder as described 
under the criteria in 104.02, 111.00ff, or 
112.008f. 

107.06 Chronic idiopathic 
thrombocytopenic purpura of childhood with 
purpura and thrombocytopenia of 40,000 
platelets/cu. mm. or less despite prescribed 
therapy or recurrent upon withdrawal of 
treatment. 

107:08 Inherited coagulation disorder. 
With: 


A. Repeated spontaneous or inappropriate 
bleeding; or 

B. Hemarthrosis with joint deformity. 

107.11 Acute Jenkemia. Consider under a 
disability: 

A. For 2% years from the time of initial 
diagnosis; er 

B. For 2% years from the time of recurrence 
of active disease. 


108.00 fReservedj 
109.00 Endecrine System 


A. Cause of disability. Disability is caused 
by a disturbance in the regulation of the 
secretion or metabolism of one or more 
hormones which are not adequately 
controlled by therapy. Such disturbances or 
abnormalities usually respond to treatment. 
To constitute a listed impairment these must 
be shown to ‘have persisted or be expected to 
persist despite prescribed therapy for a 
continuous period of at least 12 months. 

B. Growth. Normal growth is usually a 
sensitive of health as well as of 
adequate therapy in children. Impairment of 
ee itself or may be 
an indicater of a severe disorder involving 
the endocrine system or other body systems. 
Where involvement of other organ systems 
has occurred as a result of a primary 
endocrine disorder, these impairments should 
be evaluated according to the criteria under 
the appropriate sections. 

‘C. Documentation. Description of 


Results of laboratory tests will be considered 
abnormal if outside the normal range or 
greater than two standard deviations frem 


the mean of the testing laboratory. Reports in 


the file should contain the information 
provided by the testing laboratory as to their 
normal values for ‘that test. 

D. Hyperfunction-of the adrenal cortex. 
Evidence of growth retardation must be 
documented as described in 100.00. Elevated 
blood or urinary free cortisol levels are not 
acceptable in lieu of urinary 17- 

ydroxycorticosteroid excretion for the 
diagnosis of adrenal cortical hyperfunction. 

£. Adrenal cortical insufficiency. 
Documentation must include persistent low 
plasma cortisol or low urinary 17- 
hydroxycorticosteroids or 17-ketogenic 
steroids and evidence of unresponsiveness to 
ACTH stimulation. 

109.01 Category of Impairments, 
Endrecrine 

109.02 Thyroid Disorders. 

A. Hyperthyroidism (as documented in 
109.00C). With clinical manifestations despite 
prescribed therapy, and one of the following: 

1. Elevated serum thyroxine (T,) and either 
elevated free T, or resin Ts uptake; or 

2. Elevated thyroid uptake of radioiodine; 
or 

3. Elevated serum triiodothyronine [Ts). 

B. Hypothyroidism. With one of the 
following, despite prescribed therapy: 

1. IQ of 69 or less; or 

2. Growth impairment as described under 
the criteria in 100.02 A and B; or 

3. Precocious puberty. 

109.03 Hyperparathyroidism (as 
documented in 109.00C). With: 

A. Repeated elevated total or ionized 
serum calcium; or 

B. Elevated serum parathyroid hormone. 

109.04 Hypoparathyroidism or 
Pseudohypoparathyroidism. With: 

A. Severe recurrent tetany or convulsions 
which are unresponsive te prescribed 
therapy; or 

B. Growth retardation as described under 
criteria in 100.02 Aand B. 

109.05 Diabetes insipidus, documented by 
pathologic hypertonic saline or water 
deprivation test. And one of the following: 

A. intracranial space-occupying lesion, 
before or after surgery; or 

B. Unrespensiveness to Pitressin; or 

C. Growth retardation as described under 
the criteria in 100.02 A and B; or 


recurrent hypernatremia; or 
E. Decreased visual fields attributable to a 


109.06 Sailcasashin of the on 
cartex (Primary or secondary). Wi 
A. Elevated urinary Soa 
steroids {or 17-ketogenic steroids) as 
documented in 109.00 C and D; and 

B. Unresponsiveness to low-dose 
dexamethasone suppression. 

109.07 Adrenal cortical insufficiency (as 
documented in 209.00 C and E) with recent, 
recurrent episodes of circulatory collapse. 

209.08 juvenile diabetes mellitus (as 
documented in 109.00C) requiring parenteral 
insulin. And one of the fallowing, despite 
prescribed therapy: 

A. Recent, recurrent hospitelizations with 
acidosis; or 

B. Recent, recurrent episedes of 
hypoglycemia; or 





C. Growth retardation as described under 
the criteria in 100.02 A or B; or 

D. Impaired renal function as described 
under the criteria in 106.00ff. 

109.09 Jatrogenic hypercorticoid state. 

With chronic glucocorticoid therapy 
resulting in one of the following: 

A. Osteoporosis; or 

B. Growth retardation as described under 
the criteria in 100.02 A or B; or 

C. Diabetes mellitus as described under the 
criteria in 109.08; or 

D. Myopathy as described under the 
criteria in 111.06; or 

E. Emotional disorder as described under 
the criteria in 112.00ff. 

109.10 Pituitary dwarfism (with 
documented growth hormone deficiency). 
And growth impairment as described under 
the criteria in 100.02B. 

109.11 Adrenogenital syndrome. With: 

A. Recent, recurrent self-losing episodes 
despite prescribed therapy; or 

B. Inadequate replacement therapy 
manifested by accelerated bone age and 
virilization, or 

C. Growth impairment as described under 
the criteria in 100.02 A or B. 

109.12 Hypoglycemia (as documented in 
109.00C). With recent, recurrent 
hypoglycemic episodes producing convulsion 
or coma. 

109.13 Gonadal Dysgenesis (Turner's 
Syndrome), chromosomally proven. Evaluate 
the resulting impairment under the criteria for 
the appropriate body system. 


110.00 Multiple Body Systems 


A. Catastrophic congenital abnormalities 
or disease. This section refers only to very 
serious congenital disorders, diagnosed in the 
newborn or infant child. 

B. Immune deficiency diseases. 
Documentation of immune deficiency disease 
must be submitted, and may include 
quantitative immunoglobulins, skin tests for 
delayed hypersensitivity, lymphocyte 
stimulative tests, and measurements of 
cellular immunity mediators. 

110.01 Category of Impairments, Multiple 
Body Systems 

110.08 Catastrophic congenital 
abnormalities or disease. With: 

A. A positive diagnosis (such as 
anencephaly, trisomy D or E, cyclopia, etc.), 
generally regarded as being incompatible 
with extrauterine life; or 

B. A positive diagnosis (such as cri du chat, 
Tay-Sachs Disease) wherein attainment of 
the growth and development level of 2 years 
is not expected to occur. 

110.09 Immune deficiency disease. 

A. Hypogammaglobulinemia or 
dysgammaglobulinemia. With: 

1. Recent, recurrent severe infections; or 

2. A complication such as growth 
retardation, chronic lung disease, collagen 
disorder, or tumors. 

E. Thymic dysplastic syndromes (such as 
Swiss, diGeorge). 

111.00 Neurological 

A. Seizure disorder must be substantiated 

by at least one detailed description of a 


typical seizure. Report of recent 
documentation should include an 


electroencephalogram and neurological 
examination. Sleep EEG is preferable, 
especially with temporal lobe seizures. 
Frequency of attacks and any associated 
phenomena should also be substantiated. 

Young children may have convulsions in 
association with febrile illnesses. Proper use 
of 111.02 and 111.03 requires that a seizure 
disorder be established. Although this does 
not exclude consideration of seizures 
occurring during febrile illnesses, it does 
require documentation of seizures during 
nonfebrile periods. 

There is an expected delay in control of 
seizures when.treatment is started, 
particularly when changes in the treatment 
regimen are necessary. Therefore, a seizure 
disorder should not be considered to meet the 
requirements of 111.02 or 111.03 unless it is 
shown that seizures have persisted more than 
three months after prescribed therapy began. 

B. Minor motor seizures. Classical petit 
mal seizures must be documented by 
characteristic EEG pattern, plus information 
as to age at onset and frequency of clinical 
seizures. Myoclonic seizures, whether of the 
typical infantile or Lennox-gastaut variety 
after infancy, must also be documented by 
the characteristic EEG pattern plus 
information as to age at onset and frequency 
of seizures. 

C. Motor dysfunction. As described in 
111.06, motor dysfunction may be due to any 
neurological disorder. It may be due to static 
or progressive conditions involving any area 
of the nervous system and producing any 
type of neurological impairment. This may 
include weakness, spasticity, lack of 
coordination, ataxia, tremor, athetosis, or 
sensory loss. Documentation of motor 
dysfunction must include neurologic findings 
and description of type of neurologic 
abnormality (e.g., spasticity, weakness), as 
well as a description of the child’s functional 
impairment (i.e., what the child is unable to 
do because of the abnormality). Where a 
diagnosis has been made, evidence should be 
included for substantiation of the diagnosis 
(e.g., blood chemistries and muscle biopsy 
reports), wherever applicable. 

D. Impairment of communication. The 
documentation should include a description 
of a recent comprehensive evaluation, 
including all areas of affective and effective 
communication, performed by a qualified 
professional. 

111.01 Category of Impairment, 
Neurological 

111.02 Major motor seizure disorder. 

A. Major motor seizures. In a child with an 
established seizure disorder, the occurrence 
of more than one major motor seizure per 
month despite at least three months of 
prescribed treatment. With: 

1. Daytime episodes (loss of consciousness 
and convulsive seizures); or 

2. Nocturnal episodes manifesting residuals 
which interfere with activity during the day. 

B. Major motor seizures. In a child with an 
established seizure disorder, the occurrence 
of a least one major motor seizure in the year 
prior to application despite at least three 
months of prescribed treatment. And one of 
the following: 

1. IQ of 69 or less; or 
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2. Significant interference with 
communication due to speech, hearing, or 
visual defect; or 

3. Significant emotional disorder; or 

4. Where significant adverse effects of 
medication interfere with major daily 
activities. 

111.03 Minor motor seizure disorder. In a 
child with an established seizure disorder, 
the occurrence of more than one minor motor 
seizure per week, with alteration of 
awareness or loss of consciousness, despite 
at least three months of prescribed treatment. 

111.05 Brain tumors. A. Malignant 
gliomas (astrocytoma—Grades III and IV, 
glioblastoma multiforme), medulloblastoma, 
ependymoblastoma, primary sarcoma or 
brain stem gliomas; or 

B. Evaluate other brain tumors under the 
criteria for the resulting neurological 
impairment. 

111.06 Motor dysfunction (due to any 
neurological disorder). Persistent 
disorganization or deficit of motor function 
for age involving two extremities, which 
(despite prescribed therapy) interferes with 
age-appropriate major daily activities and 
results in disruption of: 

A. Fine and gross movements; or 

B. Gait and station. 

111.07 Cerebral palsy. With: 

A. Motor dysfunction meeting the 
requirements of 111.06 or 101.03; or 

B. Less severe motor dysfunction (but more 
than slight) and one of the following: 

1. IQ of 69 or less; or 

2. Seizure disorder, with at least one major 
motor seizure in the year prior to application; 
or 

3. Significant interference with 
communication due to speech, hearing or 
visual defect; or 

4. Significant emotional disorder. 

111.08 Meningomyelocele (and related 
disorders). With one of the following despite 
prescribed treatment: 

A. Motor dysfunction meeting the 
requirements of § 101.03 or § 111.06; or 

B. Less severe motor dysfunction (but more 
than slight), and: 

1. Urinary or fecal incontinence when 
inappropriate for age; or 

2. IQ of 69 or less; or 

C. Four extremity involvement; or 

D. Noncompensated hydrocephalus 
producing interference with mental or motor 
developmental progression. 

111.09 Communication impairment, 
associated with documented neurological 
disorder. And one of the following: 

A. Documented speech deficit which 
significantly affects the clarity and content of 
the speech; or 

B. Documenited comprehension deficit 
resulting in ineffective verbal communication 
for age; or 

C. Impairment of hearing as described 
under the criteria in 102.08. 


112.00 Mental and Emotional Disorders 


A. Introduction. This section is intended 
primarily to describe mental and emotional 
disorders of young children. The criteria 
describing medically determinable 
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impairments in adults should be used where 
they clearly appear to be more 

B. Mental retardation. General. As with 
any other impairment, the necessary 
evidence consists of symptoms, signs, and 
laboratory findings which provide medically 
demonstrable evidence of impairment 
severity. Standardized intelligence test 
results are essential to the adjudication of all 
cases of mental retardation are not 
clearly covered under the provisions of 
112.05A. Developmental milestone criteria 
may be the sole basis for adjudication only in 
cases where the child’s young age and/or 

condition preclude formal standardized 
testing by a parcbeiowet or psychiatrist 
experienced in testing children. 
Measures of intellectual functioning. 
Standardized i e tests, such as the 
Wechsler Preschool and Primary Scale of 
Intelligence [WPPSI), the Wechsler 
Intelligence Scale for Children—Revised 
(WISC-R), the Revised Stanford-Binet Scale, 
and the McCarthey Scales of Children’s 
Abilities, should be used wherever possible. 
Key data such as subtest scores should also 
be included in the report. Tests should be 
administered by a qualified and experienced 
psychologist or psychiatrist, and any 
discrepancies between formal tests results 
and the child’s customary behavior and daily 
activities should be duly noted and resolved. 

Developmental milestone criteria. In the 
event that a child's young age and/or 
condition preclude formal testing by a 
psychologist or psychiatrist experienced in 
testing children, a comprehensive evaluation 
covering the full range of developmental 
activities should be performed. This should 
consist of a detailed account of the child’s 
daily activities together with direct 
observations by a ——— person; the 
latter should include indices 
manifestations of social, intellectual, 
adaptive, verbal, motor (posture, locomotion, 
manipulation), language, emotional, and self- 
care development for age. The above should 
then be related by the evaluating or treating 
physician te established developmental 
norms of the kind found in any widely used 
standard pediatrics text. 

c. Profound combined menta!l-neurological- 
musculoskeletal impairments. There are 
children with profound and irreversible brain 
damage resulting in total incapacitation. Such 
children may meet criteria in either 
neurological, musculoskeletal, and/or mental 
sections; they should be adjudicated under 
the criteria most completey substantiated by 
the medical evidence submitted. Frequently, 
the most appropriate criteria will be found 
under the mental section 

11201 Category of Impairments, Mental 
and Emotional 

11202 Chronic brain syndrome. With 
arrest of developmental progression for at 
least six months or loss of previously 

abilities. 


“T1208 Psychosis of infancy and 
, Documented by psychiatri 


appropriate stan 
psychological tests and manifested by 
marked restriction in the performance of 
daily age-appropriate activities; constriction 
of age-appropriate interests; deficiency of 


self-care skills; and impaired 


E. Panic at threat of eapasatiel from 
parent. 

11204 Functional nonpsychotic disorders. 
Documented by psychiatric evaluation and 
supported, if necessary, by the results of 
appropriate standardized psychological tests 
and manifested by marked restriction in the 


age-appropriate self- 
impaired ability to relate to 


are skills; end 
othener tupethnn elt persistence of one (or 


— of the following: 
A. Peychophysiclogical 


disor der fe g- 


D. Phobic, obsessive, or compulsive 


behavior; or 


E. Hypochondriasis; or 

F. Hysteria; or 

G. Asocial or antisocial behavior. 

11205 Mental retardation. 

A. Achievement of only those 
developmental milestones generally acquired 
by children no more than one-haif the child's 

age; or 

B. IQ of 59 or less; or 

C. 1Q of 60-69, inclusive, and a physical or 
other mental impairment imposing additional 
and significant restriction of function or 
developmental progression. 

113.00 Neoplastic Diseases, Malignant 


A. Introduction. Determination of disability 

— the growing and developing child with a 
disease is based upon 

the combined effects of: 

1. The pathophysiology, histology, and 
natural histery of the tumor; and 

2. The effects of the currently employed 

aggressive multimodal therapeutic regimens. 

Combinations of 


iles impart i 
morbidity to the child during the period of 
greatest risk from. the tumor itself. This period 
of highest risk and greatest therapeutically- 
induced morbidity defines the limits of 
disability for most of childhood neoplastic 
disease. 
B. Documentation. The diagnosis of 
neoplasm should be established on the basis 
f 


metastatic lesion must be specified in all 
cases of malignant neoplastic diseases. If an 
ee procedure has been performed, the 
evidence should include a copy of the 
operative note and the report of the gross and 
microscopic examination of the surgical 
specimen, along with all pertinent laboratory 
and X-ray reports. The evidence should also 
include a recent report ee 
describing whether there is evidence of fecal 

or regional recurrence, soft part or skeletal 


metastases, and significant post therapeutic 
residuals. 


C. Melignant solid tumors, as listed under 
113.03, include the histiocytosis syndromes 
except for sotitary eosinophilic granuloma. 
Thus, 113.03 should not be used for 
evaluating brain tumors {see 111.05) or 
thyroid tumors, which must be evainated on 
the basis of whether they are controlled by 
prescribed 

D. Duration of disability from malignant 
neoplastic tumors is included in 113.02 and 


itself is no longer sufficient to establish a 
— impairment. The severity of a 

impairment must be evaluated on 
the! basis of the medical evidence. 

113.01 Category of Impairments, 
Neoplastic Diseases—Malignant 

113.02. Lymphoreticular malignant 
neoplasms. 

A. Hodgkin's disease with progressive 
disease not controlled by prescribed therapy; 
or 

B. Non-Hodgkin's lymphoma. Consider 
under a disability: 

1. For 2% years from time of initial 
diagnosis; or 

2. For 2% years from time of recurrence of 
active disease. 

113.03 Malignant solid tumors. Consider 
under a diability: 

A. For 2 years from the time of initial 
diagnosis; or 

B. For 2 years from the time of recurrence 
of active disease. 

11304 Neuroblastoma. With one of the 
following: 

A. Extension across the midline; or 

B. Distant metastases; or 

C. Recurrence; or 

D. Onset at age 1 year or older. 

113.05 Retinoblastoma. With one of the 
following: 

A. Bilateral involvement; or 

B. Metastases; or 

C. Extension beyond the orbit; or 

D. Recurrence. 


Appendix 2—Medical-Vocational 
Guidelines 


wb pm cnt MO 
severe medically determinable 
impairment(s). 

202.00 a sustained work capability 
limited to light work as a result of severe 

determinable impairment(s). 

203.00 Maximum susiained work capability 
limited to medium work as a result of 
severe medically 


“limited to heavy work {or very heavy 

work) as a result of severe medically 
determinable impairmeni(s). 

20000 {ntroduction. (a) The a 
functional and 
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physical or mental impairment(s) is not 
engaging in substantial gainful activity and 
the individual's impairment(s) prevents the 
performance of his or her vocationally 
relevant past work. They also reflect the 
analysis of the various vocational factors 
(i.e., age, education, and work experience) in 
combination with the individual's residual 
functional capacity (used to determine his or 
her maximum sustained work capability for 
sedentary, light, medium, heavy, or very 
heavy work) in evaluating the individual's 
ability to engage in substantial gainful 
activity in other than his or her vocationally 
relevant past work. Where the findings of 
fact made with respect to a particular 
individual's vocational factors and residual 
functional capacity coincide with all of the 
criteria of a particular rule, the rule directs a 
conclusion as to whether the individual is or 
is not disabled. However, each of these 
findings of fact is subject to rebuttal and the 
individual may present evidence to refute 
such findings. Where any one of the findings 
of fact does not coincide with the 
corresponding criterion of a rule, the rule 
does not apply in that particular case and, 
accordingly, does not direct a conclusion of 
disabled or not disabled. In any instance 
where a rule does not apply, full 
consideration must be given to all of the 
relevant facts of the case in accordance with 
the definitions and discussions of each factor 
in the appropriate sections of the regulations. 

(b) The existence of jobs in the national 
economy is reflected in the “Decisions” 
shown in the rules; i.e., in promulgating the 
rules, administrative notice has been taken of 
the numbers of unskilled jobs that exist 
throughout the national economy at the 
various functional levels (sedentary, light, 
medium, heavy, and very heavy) as 
supported by the “Dictionary of Occupational 
Titles” and the “Occupational Outlook 
Handbook,” published by the Department of 
Labor; the “County Business Patterns” and 
“Census Surveys” published by the Bureau of 
the Census; and occupational surveys of light 
and sedentary jobs prepared for the Social 
Security Administration by various State 
employment agencies. Thus, when all factors 
coincide with the criteria of a rule, the 
existence of such jobs is established. 
However, the existence of such jobs for 
individuals whose remaining functional 
capacity or other factors do not coincide with 
the criteria of a rule must be further 
considered in terms of what kinds of jobs or 
types of work may be either additionally 
indicated or precluded. 

(c) In the application of the rules, the 
individual’s residual functional capacity (i.e., 
the maximum degree to which the individual 
retains the capacity for sustained 
performance of the physical-mental 
requirements of jobs), age, education, and 
work experience must first be determined. 

(d) The correct disability decision (i.e., on 
the issue of ability to engage in substantial 
gainful activity) is found by then locating the 
individual's specific vocational profile. If an 
individual's specific profile is not listed 
within this Appendix 2, a conclusion of 
disabled or not disabled is not directed. Thus, 
for example, an individual's ability to engage 
in substantial gainful work where his or her 


residual functional capacity falls between the 
ranges of work indicated in the rules (e.g., the 
individual who can perform more than light 
but less than medium work), is decided on 
the basis of the principles and definitions in 
the regulations, giving consideration to the 

es for specific case situations in this 
Appendix 2. These rules represent various 
combinations of exertional capabilities, age, 
education and work experience and also 
provide an overall structure for evaluation of 
those cases in which the judgments as to 
each factor do not coincide with those of any 
specific rule. Thus, when the necessary 
judgments have been made as to each factor 
and it is found that no specific rule applies, 
the rules still provide guidance for 
decisionmaking, such as in cases involving 
combinations of impairments. For example, if 
strength limitations resulting from an 
individual's impairment(s) considered with 
the judgments made as to the individual's 
age, education and work experience 
correspond to (or closely approximate) the 
factors of a particular rule, the adjudicator 
then has a frame of reference for considering 
the jobs or types of work precluded by other, 
nonexertional impairments in terms of 
numbers of jobs remaining for a particular 
individual. 

(e) Since the rules are predicated on an 
individual's having an impairment which 
manifests itself by limitations in meeting the 
strength requirements of jobs, they may not 
be fully applicable where the nature of an 
individual's impairment does not result in 
such limitations, e.g., certain mental, sensory, 
or skin impairments. In addition, some 
impairments may result solely in postural and 
manipulative limitations or environmental 
restrictions. Environmental restrictions are 
those restrictions which result in inability to 
tolerate some physical feature(s) of work 
settings that occur in certain industries or 
types of work, e.g., an inability to tolerate 
dust or fumes. 

(1) In the evaluation of disability where the 
individual has solely a nonexertional type of 
impairment, determination as to whether 
disability exists shall be based on the 
principles in the appropriate sections of the 
regulations, giving consideration to the rules 
for specific case situations in this Appendix 
2. The rules do not direct factual conclusions 
of disabled or not disabled for individuals 
with solely nonexertional types of 
impairments. 

(2) However, where an individual has an 
impairment or combination of impairments 
resulting in both strength limitations and 
nonexertional limitations, the rules in this 
subpart are considered in determining first 
whether a finding of disabled may be 
possible based on the strength limitations 
alone and, if not, the rule(s) reflecting the 
individual’s maximum residual strength 
capabilities, age, education, and work 
experience provide a framework for 
consideration of how much the individual’s 
work capability is further diminished in terms 
of any types of jobs that would be 
contraindicated by the nonexertional 
limitations. Also, in these combinations of 
nonexertional and exertional limitations 
which cannot be wholly determined under 
the rules in this Appendix 2, full 


consideration must be given to all of the 
relevant facts in the case in accordance with 
the definitions and discussions of each factor 
in the appropriate sections of the regulations, 
which will provide insight into the 
adjudicative weight to be accorded each 
factor. 

201.00 Maximum sustained work 
capability limited to sedentary work as a 
result of severe medically determinable 
impairment(s). (a) Most sedentary 
occupations fall within the skilled, semi- 
skilled, professional, administrative, 
technical, clerical, and benchwork 
classifications. Approximately 200 separate 
unskilled sedentary occupations can be 
identified, each representing numerous jobs 
in the national economy. Approximately 85 
percent of these jobs are in the machine 
trades and benchwork occupational 
categories. These jobs (unskilled sedentary 
occupations) may be performed after a short 
demonstration or within 30 days. 

(b) These unskilled sedentary occupations 
are standard within the industries in which 
they exist. While sedentary work represents 
a significantly restricted range of work, this 
range in itself is not so prohibitively 
restricted as to negate work capability for 
substantial gainful activity. 

(c) Vocational adjustment to sedentary 
work may be expected where the individual 
has special skills or experience relevant to 
sedentary work or where age and basic 
educational competences provide sufficient 
occupational mobility to adapt to the major 
segment of unskilled sedentary work. 
Inability to engage in substantial gainful 
activity would be indicated where an 
individual who is restricted to sedentary 
work because of a severe medically 
determinable impairment lacks special skills 
or experience relevant to sedentary work, 
lacks educational qualifications relevant to 
most sedentary work (e.g., has a limited 
education or less) and the individual’s age, 
though not necessarily advanced, is a factor 
which significantly limits vocational 
adaptability. 

(d) The adversity of functional restrictions 
to sedentary work at advanced age (55 and 
over) for individuals with no relevant past 
work or who can no longer perform 
vocationally relevant past work and have no 
transferable skills, warrants a finding of 
disabled in the the absence of the rare 


‘ situation where the individual has recently 


completed education which provides a basis 
for direct entry into skilled sedentary work. 
Advanced age and a history of unskilled 
work or no work experience would ordinarily 
offset any vocational advantages that might 
accrue by reason of any remote past 
education, whether it is more or less than 
limited education. 

(e) The presence of acquired skills that are 
readily transferable to a significant range of 
skilled work within an individual's residual 
functional capacity would ordinarily warrant 
a finding of ability to engage in substantial 
gainful activity regardless of the adversity of 
age, or whether the individual’s formal 
education is commensurate with his or her 
demonstrated skill level. The acquisition of 
work skills demonstrates the ability to 
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perform work at the level of complexity 
demonstrated by the skill level attained 
regardless of the individual's formal 
educational attainments. 

(f) In order to find transferability of skills 
to skilled sedentary work for individuals who 
are of advanced age (55 and over), there must 
be very little, if any, vocational adjustment 
required in terms of tools, work processes, 
work settings, or the industry. 

(g) Individuals approaching advanced age 
(age 50-54) may be significantly limited in 
vocational adaptability if they are restricted 
to sedentary work. When such individuals 
have no past work experience or can no 
longer perform vocationally relevant past 
work and have no transferable skills, a 
finding of disabled ordinarily obtains. 
However, recently completed education 
which provides for direct entry into 
sedentary work will preclude such a finding. 
For this age group, even a high school 
education or more (ordinarily completed in 
the remote past) would have little impact for 
effecting a vocational adjustment unless 
relevant work experience reflects use of such 
education. 

(h) The term “younger individual” is used 
to denote an individual age 18 through 49. For 
those within this group who are age 45-49, 
age is a less positive factor than for those 
who are age 18-44. Accordingly, for such 
individuals; (1) who are restricted to 
sedentary work, (2) who are unskilled or 
have no transferable skills, (3) who have no 


relevant past work or who can no longer 
perform vocationally relevant past work, and 
(4) who are either illiterate or unable to 
communicate in the English language, a 


finding of disabled is warranted. On the other 


hand, age is a more positive factor for those 
who are under age 45 and is usually not a 
significant factor in limiting such an 
individual's ability to make a vocational 
adjustment, even an adjustment to unskilled 
sedentary work, and even where the 
individual is illiterate or unable to 
communicate in English. However, a finding 
of disabled is not precluded for those 
individuals under age 45 who do not meet all 
of the criteria of a specific rule and who do 
not have the ability to perform a full range of 
sedentary work. The following examples are 
illustrative: Example 1: An individual under 
age 45 with a high school education can no 
longer do past work and is restricted to 
unskilled sedentary jobs because of a severe 
medically determinable cardiovascular 
impairment (which does not meet or equal 
the listings in Appendix 1). A permanent 
injury of the right hand limits the individual 
to sedentary jobs which do not require 
bilateral manual dexterity. None of the rules 
in Appendix 2 are applicable to this 
particular set of facts, because this individual 
cannot perform the full range of work defined 
as sedentary. Since the inability to perform 
jobs requiring bilateral manual dexterity 
significantly compromises the only range of 
work for which the individual is otherwise 


13037 


qualified (i.e., sedentary), a finding of 
disabled would be appropriate. Example 2: 
An illiterate 41 year old individual with mild 
mental retardation (IQ of 78) is restricted to 
unskilled sedentary work and cannot perform 
vocationally relevant past work, which had 
consisted of unskilled agricultural field work; 
his or her particular characteristics do not 
specifically meet any of the rules in 
Appendix 2, because this individual cannot 
perform the full range of work defined as 
sedentary. In light of the adverse factors 
which further narrow the range of sedentary 
work for which this individual is qualified, a 
finding of disabled is appropriate. 

(i) While illiteracy or the inability to 
communicate in English may significantly 
limit an individual's vocational scope, the 
primary work functions in the bulk of 
unskilled work relate to working with things 
(rather than with data or people) and in these 
work functions at the unskilled level, literacy 
or ability to communicate in English has the 
least significance. Similarly the lack of 
relevant work experience would have little 
significance since the bulk of unskilled jobs 
require no qualifying work experience. Thus, 
the functional capability for a full range of 
sedentary work represents sufficient numbers 
of jobs to indicate substantial vocational 
scope for those individuals age 18-44 even if 
they are illiterate or unable to communicate 
in English. 


TABLE NO. 1—RESIDUAL FUNCTIONAL CAPACITY: MAXIMUM SUSTAINED WORK CAPABILITY LIMITED TO SEDENTARY WORK AS A 
RESULT OF SEVERE MEDICALLY DETERMINABLE IMPAIRMENT(S) 


ox 


High school graduate or more—does not 
provide for direct entry into skilled work 2. 
High school graduate or more—provides for 

direct entry into skilled work 2. 
High school graduate or more—does not 
provide for direct entry into skilled work ®. 
do 


High schoo! graduate or more—provides for 
direct entry into skilled work 2. 


Unskilled or none.... 

Skilled or semiskilled—skills not transfera- 
ble. 

Skilled or semiskilled—skills transferable ! 

Unskilled or none 


Skilled or semiskilled—skills not transfera- 
ble?. 

Skilled or semiskilled—skills transferable * 

Skilled or semiskilled—skills not transfera- 
ble?. 

Unskilled or none 


..| Skilled or semiskilled—skills not transferable .. 


High schoo! graduate or more—does ‘not 
provide for direct entry into skilled work >. 

High school graduate or more—provides for 
direct entry into skilled work >. 

High school graduate or more—does not 
provide for direct entry into skilled work *. 


High school graduate or more—provides for 
direct entry into skilled work 5. 

Illiterate or unable to communicate in Eng- 
lish. 

Limited or less—at least literate and able to 
communicate in English. 


Limited or tess—at least literate and able to 
communicate in English. 


Skilled or semiskilled—skills transferable 


Skilled or semiskilled—skills not transferable . 


Skilled or semiskilled—skills transferable 
Skilled or semiskilled—skills not transferable .. 


Unskilled or none 


Skilled or semiskilled—skills not transferable .. 
Skilled or semiskilled—skills transferable 
Skilled or semiskilled—skills not transferable .. 
Skilled or semiskilled—skills transferable 
Unskilled or none 
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TABLE No. 1—RESIDUAL FUNCTIONAL CAPACITY: MAXIMUM SUSTAINED WORK CAPABILITY LIMITED TO SEDENTARY WORK AS A 
RESULT OF SEVERE MEDICALLY DETERMINABLE IMPAIRMENT(S)—Continued 


1 See 201.00(f). 
®See 201.00(d). 
® See 201.00(g). 
* See 201.00(h). 


202.00 Maximum sustained work 
capability limited to light work as a result of 
severe medically determinable 
impairment{s). (a) The functional capacity to 
perform a full range of light work includes the 
functional capacity to perform sedentary as 
well as light work. Approximately 1,600 
separate sedentary and light unskilled 
occupations can be identified in eight broad 
occupational categories, each occupation 
representing numerous jobs in the national 
economy. These jobs can be performed after 
a short demonstration or within 30 days, and 
do not require special skills or experience. 

(b) The functional capacity to perform a 
wide or full range of light work represents 
substantial work capability compatible with 
making a work adjustment to substantial 
numbers of unskilled jobs and, thus, generally 
provides sufficient occupational mobility 
even for severely impaired individuals who 
are not of advanced age and have sufficient 
educational competences for unskilled work. 

(c) However, for individuals of advanced 
age who can no longer perform vocationally 
relevant past work and who have a history of 
unskilled work experience, or who have only 
skills that are not readily transferable to a 
significant range of semi-skilled or skilled 
work that is within the individual's functional 


High school graduate or more 
do 


capacity, or who have no work experience, 
the limitations in vocational adaptability 
represented by functional restriction to light 
work warrant a finding of disabled. 
Ordinarily, even a high school education or 
more which was completed in the remote 
past will have little positive impact on 
effecting a vocational adjustment unless 
relevant work experience reflects use of such 
education. 

(d) Where the same factors in paragraph (c) 
of this section regarding education and work 
experience are present, but where age, 
though not advanced, is a factor which 
significantly limits vocational adaptability 
{i.e., closely approaching advanced age, 50- 
54) and an individual's vocational scope is 
further significantly limited by illiteracy or 
inability to communicate in English, a finding 
of disabled is warranted. 

(e) The presence of acquired skills that are 
readily transferable to a significant range of 
semi-skilled or skilled work within an 
individual's residual functional capacity 
would ordinarily warrant a finding of not 
disabled regardless of the adversity of age, or 
whether the individual's formal education is 
commensurate with his or her demonstrated 
skill level. The acquisition of work skills 
demonstrates the ability to perform work at 


the level of complexity demonstrated by the 
skill level attained regardless of the 
individual's formal educational attainments. 

(f) For a finding of transferability of skills 
to light work for individuals of advanced age 
who are closely approaching retirement age 
(age 60-64), there must be very little, if any, 
vocational adjustment required in terms of 
tools, work processes, work settings, or the 
industry. 

(g) While illiteracy or the inability to 
communicate in English may significantly 
limit an individual’s vocational scope, the 
primary work functions in the bulk of 
unskilled work relate to working with things 
(rather than with data or people) and in these 
work functions at the unskilled level, literacy 
or ability to communicate in English has the 
least significance. Similarly, the lack of 
relevant work experience would have little 
significance since the bulk of unskilled jobs 
require no qualifying work experience. The 
capability for light work, which includes the 
ability to do sedentary work, represents the 
capability for substantial numbers of such 
jobs. This, in turn, represents substantial 
vocational scope for younger individuals (age 
18-49) even if illiterate or unable to 
communicate in English. 


TABLE NO. 2—RESIDUAL FUNCTIONAL CAPACITY: MAXIMUM SUSTAINED WoRK CAPABILITY LIMITED TO LIGHT WORK AS A RESULT OF. 
SEVERE MEDICALLY DETERMINABLE IMPAIRMENT(S) 


Unskilled or none... 


Limited or less—At least literate and able to 
communicate in English. 
Limited or less............. 


aaecssereressencecsscoses: 


roe poReED 
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TABLE NO. 2—RESIDUAL FUNCTIONAL CAPACITY: MAXIMUM SUSTAINED WORK CAPABILITY LIMITED TO LIGHT WORK.AS A RESULT OF 
SEVERE MEDICALLY DETERMINABLE IMPAIRMENT(S)—Continued 


1 See 202.00(f). 
2 See 202.00(c). 


203.00 Maximum sustained work 
capability limited to medium work as a result 
of severe medically determinable impair- 
ment(s). (a) The functional capacity to 
perform medium work includés the functional 
capacity to perform sedentary, light, and 
medium work. Approximately 2,500 separate 
sedentary, light, and medium occupations can 
be identified, each occupation representing 
numerous jobs in the national economy 
which do not require skills or previous 
experience and which can be performed after 
a short demonstration or within 30 days. 

(b) The functional capacity to perform 
medium work represents such substantial 


..| High school graduate or more . 
do 


Skilled or semiskilled—skilis transferable 


..| Unskilled or none 
Skilled or semiskilled—skilis not transferable .. 


Skilled or semiskilled—skills transferable 


work capability at even the unskilled level 
that a finding of disabled is ordinarily not 
warranted in cases where a severely 
impaired individual retains the functional 
capacity to perform medium work. Even the 
adversity of advanced age (55 or over) and a 
work history of unskilled work may be offset 
by the substantial work capability 
represented by the functional capacity to 
perform medium work. However, an 
individual with a marginal education and 
long work experience (i.e., 35 years or more) 
limited to the performance of arduous 
unskilled labor, who is not working and is no 
longer able to perform this labor because of a 


severe impairment(s), may still be found 
disabled even though the individual is able to 
do medium work. 

(c) However, the absence of any relevant 
work experience becomes a more significant 
adversity for individuals of advanced age (55 
and over). Accordingly, this factor, in 
combination with a limited education or less, 
militates against making a vocational 
adjustment to even this substantial range of 
work and a finding of disabled is appropriate. 
Further, for individuals closely approaching 
retirement age (60-64) with a work history of 
unskilled work and with marginal education 
or less, a finding of disabled is appropriate. 


TABLE NO. 3—RESIDUAL FUNCTIONAL CAPACITY: MAXIMUM SUSTAINED WORK CAPABILITY LIMITED TO MEDIUM WORK AS A RESULT 
OF SEVERE MEDICALLY DETERMINABLE IMPAIRMENT(S) 


204.00 Maximum sustained work 
capability limited to heavy work (or very 


a ‘igh school graduate or more—provides for 


..| High school graduate or more 


..| Marginal or none 
Limited or less... 


..| Skilled or semiskilled—skills not transferable .. 
...| Skilled or semiskilled—skills transferable 
..| High school graduate or more 


High school graduate or more—does not | 
provide for direct entry into skilled work. 


Skilled or semiskilled—skills transferable 
Skilled or semiskilled—skills not transferable .. 


High school graduate or more—provides for 
_direct entry into skilled work. 


is Skilled or semiskilled—skills not transferable .. 
..| Skilled or semiskilled—skills transferable 
..| High school graduate or more 


High school graduate or more—does not 
provide for direct entry into skilled work. 


Skilled or semiskilled—skills transferable 
Skilled or semiskilled—skills not transferable .. 


High schoo! graduate or more—provides for 
direct entry into skilled work. 
Limited or less... 


..| High school graduate or more 


High school graduate or more—does not 
— for direct entry into skilled work. 


Skilled or semiskilled—skills transferable 
Skilled or semiskilled—skills not transferable .. 


direct entry into skilled work. 
Limited or less 


...| Skilled or semiskilled—skills not transferable .. 
..| Skilled or semiskilled—skills transferable 

Unskilled or none 

Skilled or semiskilled—skills not transferable .. 


High school graduate or more—does not 
provide for direct entry into skilled work. 


Skilled or semiskilled—skills transferable 
Skilled or semiskilled—skills not transferable .. 


High school graduate or more—provides for 
direct entry into skilled work. 


heavy work) as a result of severe medically 
determinable impairment(s). The residual 


Skilled or semiskilled—skills not transferable .. 


Skilled or semiskilled—skills not transferable .. 


....| Unskilled or none 
...| Skilled or semiskilled—skills not transferable .. 
oa Skilled or semiskilled—skills transferable 


Skilled or semiskilled—skilis not transferable .. 


Disabled. 
Not disabled. 


S§ SSS9F $F Ss99ss Ss eeostl 88 $9838 


functional capacity to perform heavy work or 
very heavy work includes the functional 





capability for work at the lesser functional 
levels as well, and represents substantial 
work capability for jobs in the national 
economy at all skill and physical demand 
levels. Individuals who retain the functional 
capacity to perform heavy work (or very 
heavy work) ordinarily will not have a severe 
impairment or will be able to do their past 
work—either of which would have already 
provided a basis for a decision of “not 
disabled”. Environmental restrictions 
ordinarily would not significantly affect the 
range of work existing in the national 
economy for individuals with the physical 
capability for heavy work (or very heavy 
work). Thus an impairment which does not 
preclude heavy work (or very heavy work) 
would not ordinarily be the primary reason 
for unemployment, and generally is sufficient 
for a finding of not disabled, even though age, 
education, and skill level of prior work 
experience may be considered adverse. 


PART 208—DISABILITY REMOVED) 


2. Part 208—Disability consisting of 
§§ 208.9 through 208.11, § 208.17, 
§ 208.25, § 208.27, § 208.29 and § 208.31 is 
removed. 


PART 230—MONTHS ANNUITIES NOT 
PAYABLE BY REASON OF WORK 


3. Part 230 is amended as follows: 
A. The authority citation for part 230 
is revised to read as follows: 


Authority: 45 U.S.C. 231f. 


B. Part 230 is amended by removing 
§§ 230.3 and 230.4. 


PART 260—REQUESTS FOR 
RECONSIDERATION AND APPEALS 
WITHIN THE BOARD FROM 
DECISIONS ISSUED BY THE BUREAU 
OF RETIREMENT CLAIMS AND THE 
BUREAU OF RESEARCH AND 
EMPLOYMENT ACCOUNTS 


4. Part 260 is amended as follows: 
A. The authority citation for part 260 
is revised to read as follows: 


Authority: 45 U.S.C. 231f; 45 U.S.C. 231g; 45 
U.S.C. 355. 


B. Section 260.1 is amended by 
revising paragraphs (d)(3) introductory 
text, (d}(3)(iii) and (d)(3){iv) as follows: 


$260.1 Initial decisions by the Bureau of 
Retirement Claims. 
(d) * * « 
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(3) When an initial decision is made 
that an annuitant’s entitlement to a 
disability has ended, written notice of 
the decision shall be mailed to the 
annuitant or payee of an annuity at the 
annuitant’s or payee’s last known 
address. Such notice shall inform the 
annuitant or payee of an annuity: 


* * * * * 


(iii) That entitlement to the annuity 
ends on the last day of the second 
month after the month in which 
disability ends as described in § 220.181; 

(iv) That the Board will stop payment 
of the annuitant’s disability annuity with 
the last day of the second month 
following the month in which disability 
ends as described in § 220.181, or the 
last day of the first month following the 
month in which the notice provided by 
this paragraph is sent by the Board, 
whichever date is later: 

Dated: March 19, 1991. 

Beatrice Ezerski, 

Secretary to the Board. 

[FR Doc. 91-6995 Filed 3-27-91; 8:45 am] 
BILLING CODE 7905-01-M 





Thursday 
March 28, 1991 


Part Ill 


Environmental 
Protection Agency 


40 CFR Part 168 

Notification of Stored Pesticides With 
Cancelled or Suspended Registrations 
Under Section 6(g) of the Federal 
Insecticide, Fungicide and Rodenticide 
Act; Proposed policy 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 168 

[OPP-120005; FRL 3711-1] 

2070-AC08 

Notification of Stored Pesticides With 
Cancelled or Suspended Registrations 
Under Section 6(g) of the Federal 


insecticide, Fungicide and Rodenticide 
Act 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed policy. 


SUMMARY: Section 6(g) of the Federal 


Insecticide, Fungicide, and Rodenticide 
Act (FIFRA) (7 U.S.C. 136d(g)) requires 
certain persons to notify EPA and 
appropriate State and local officials of 
the quantity and location of any 
suspended or cancelled pesticides in 
their possession. This policy will clarify 
the responsibilities of persons who must 
submit information under FIFRA section 
6(g) and will provide procedures that 
those persons must follow to comply 
with the requirements of FIFRA section 
6(g). 

DATES: Submit written comments on or 
before May 28, 1991. 


ADDRESSES: Submit written comments, 
identified by the document control 
number (OPP-120005), by mail to: 
Information Services Section, Program 
Management and Support Division 
(H7502C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460. In 
person, deliver comments to: Rm. 246, 
CM # 2, 1921 Jefferson Davis Highway, 
Arlington, VA. All written comments 
will be available for public inspection in 
Rm. 246 at the address given above, 
from 8 a.m. to 4 p.m., Monday through 
Friday, excluding legal holidays. 

FOR FURTHER INFORMATION CONTACT: 
Daniel A. Helfgott, Office of Compliance 
Monitoring (EN-342), Rm. E-707B, 401 M 
St., SW., Washington, DC 20460, 
Telephone: (202) 382-7825. 


SUPPLEMENTARY INFORMATION: 
I. Background and Authority ~ 


Section 6(g) was added to the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (FIFRA) as part of Congress’ 1988 
amendments to that statute. 

FIFRA section 6(g) requires any 
producer or exporter of pesticides, 
registrant of a pesticide, applicant for a 
registration of a pesticide, applicant for 
or holder of an experimental use permit, 
commercial applicator, or any person 
who distributes or sells any pesticide, 


who possesses any pesticide which has 
had its registration cancelled or 
suspended under FIFRA section 6 to 
notify the Administrator and 
appropriate State and local officials of: 
(1) Such possession; (2) the quantity of 
such pesticide such person possesses; 
and, (3) the place at which such 
pesticide is stored (this information will 
hereafter be referred to as section 6(g) 
information). 

The requirements of FIFRA section 
6(g) only apply to pesticide products 
which have been cancelled or 
suspended under FIFRA section 6. 
Section 6({g) does not apply to pesticides 
which have been cancelled for failure to 
pay fees under FIFRA section 4, or 
pesticides which have been suspended 
for failure to submit data under either 
FIFRA section 3(c)(2)(B) or FIFRA 
section 4. 


II. Overview 


This proposed policy sets out the 
procedures for complying with the 
requirements of FIFRA section 6(g). The 
requirements to submit FIFRA section 
6(g) information for a specific chemical 
will appear in each individual 
cancellation and/or suspension order, or 
in a subsequent FIFRA section 6(g) 
Notice. Cancellation and suspension 
orders are typically published in the 
Federal Register. FIFRA section 6(g) 
Notices will either be published in the 
Federal Register and/or sent directly to 
the affected persons who must submit 
the FIFRA section 6(g) information. All 
groups of people listed in FIFRA section 
6(g) are responsible for complying with 
the specific requirements listed in the 
cancellation or suspension order or the 
FIFRA section 6(g) Notice. 

However, the EPA cannot anticipate 
all of the circumstances which will 
surround each FIFRA section 6 
cancellation or suspension action. 
Therefore, the EPA reserves the right to 
make modifications to the procedures 
proposed in this policy on a case—by- 
case basis in the specific cancellation or 
suspension order, or FIFRA section 6(g) 
Notice. 

The EPA is publishing this proposal in 
the Federal Register in order to receive 
the benefit of public comment on 
proposed Agency policy to enforce the 
provisions of FIFRA section 6(g). This is 
not a proposal to establish a legislative 
regulation. Accordingly, requirements 
for public notice and opportunity for 
comment under section 553 of the 
Administrative Procedures Act (APA) 
do not apply, nor do the requirements 
for submission to the Secretary of 
Agriculture under FIFRA section 25(a). 
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Ill. Policy 


A. When FIFRA Section 6(g) 
Information Is Required 


As a matter of policy, the EPA will 
generally only require FIFRA section 
6(g) information for cancelled or 
suspended pesticides when the EPA 
believes that this information is 
necessary to either: 

(1) Assure compliance with 
suspension or cancellation orders. 

(2) Assure compliance with 
requirements for the storage of 
cancelled or suspended pesticides. 

(3) Assure compliance with the FIFRA 
section 17 export requirements. 

(4) Assure compliance with the FIFRA 
section 19 storage and disposal 
requirements. 

(5) Use for determining the need for 
requiring the recall of suspended and 
cancelled pesticides and to aid the 
recall process. 

(6) Estimate EPA Regional and State 
disposal burdens. 

(7) Help EPA establish deadlines for 
the sale, distribution, and use of existing 
stocks of cancelled or suspended 
pesticides. 

Generally, EPA will only require the 
submission of FIFRA section 6(g) 
information if the FIFRA section 6 
cancellation or suspension action was 
the result of an unreasonable adverse 
effects determination (health or 
environmental concerns). In most cases, 
EPA will not require section 6(g) 
information for FIFRA section 6 
voluntary cancellations. However, EPA 
may require section 6(g) information for 
pesticides that are voluntarily cancelled 
if ingredients of the pesticide were in 
EPA’s Special Review process, about to 
enter the Special Review process, or 
EPA has health or environmental 
concerns regarding the pesticide. 

The EPA may require FIFRA section 
6(g) information even though EPA 
decided that this information was not 
necessary at the time of the original 
cancellation, voluntary cancellation, or 
suspension action. For example, the EPA 
may require section 6(g) information for 
a past voluntary cancellation action if 
the EPA is concerned at any time about 
the health or environmental effects of 
the pesticide. EPA may also require 
FIFRA section 6(g) information for any 
cancellation or suspension action which 
occurred before the 1988 amendments to 
FIFRA, if the Agency determines that 
this information is needed. For example, 
EPA may require FIFRA section 6(g) 
information for a past cancellation or 
suspension action if the Agency believes 
that there may be large stocks of 
cancelled or suspended pesticide 
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remaining after the existing stocks 
deadlines, or if new concerns have 
arisen concerning the storage or 
disposition of these stocks. 

Follow-up, or updated submissions of 
FIFRA section 6(g) information may be 
required if the EPA believes that the 
original FIFRA section 6(g) information 
submitted to the Agency was inaccurate 
or incomplete, or if the EPA believes 
that it needs updated information to 
determine the need for requiring a 
product recall or to assist in making 
other regulatory decisions. 


B. When To Report 


Unless otherwise stated in the specific 
cancellation or suspension order, or 
FIFRA section 6(g) Notice, EPA will 
require an affected person to submit 
FIFRA section 6(g) information within 30 
days from the point in time when that 
person is prohibited from selling, 
distributing, or using the pesticide which 
was cancelled or suspended under 
FIFRA section 6. EPA will also require 
an affected person to submit FIFRA 
section 6(g) information within 30 days 
from the point in time when an affected 
person may only sell, distribute, or use a 
cancelled or suspended pesticide 
subject to the conditions of a final 
FIFRA section 6 cancellation or 
suspension order. If the cancellation or 
suspension order does not prohibit or 
restrict an affected person from selling, 
distributing, or using a cancelled or 
suspended pesticide, then that person 
will generally not be required to submit 
FIFRA section 6(g) information. 

For example, if a cancellation order 
allows distributors 2 years to sell 
existing stocks of a cancelled pesticide 
without any restrictions, then persons at 
the distributor level will be required to 
submit FIFRA section 6(g) information at 
the end of the 2-year period if they still 
possess the cancelled pesticide. Hf the 
cancellation order requires that existing 
stocks of-a pesticide be relabeled during 
the period that existing stocks may be 
sold or distributed, then a distributor 
that possesses the cancelled pesticide 
will be required to report FIFRA section 
6(g) information within 30 days after the 
relabeling is required. If there are no 
deadlines or other conditions on the sale 
or distribution of a cancelled pesticide 
at the distributor level, then distributors 
will generally not be required to report 
FIFRA section 6{g) information. 

Finally, as noted in Unit UI.A. of this 
preamble, the EPA will generally not 
require FIFRA section 6(g) information 
for pesticides which have been 
voluntarily cancelled, except in the 


cases noted in Unit IIIA. of the 
preamble. 


C. Timeframes for Submission 


Timeframes for submission of the 
section 6(g) information will be stated in 
each cancellation or suspension order or 
in a FIFRA section 6(g) Notice. 
Generally, affected persons will be 
required to submit section 6(g) 
information 30 days after the final date 
that they may sell, distribute, or use 
existing stocks of the pesticide, or 30 
days after a condition (e.g., relabeling) is 
placed on sale, distribution, or use of 
existing stocks of a cancelled or 
suspended pesticide, whichever date is 
sooner. If sale, distribution, and use of a 
pesticide is prohibited as soon as the 
order becomes effective (as is typically 
the case with FIFRA section 6 
suspension orders), the FIFRA section 
6{g) information will be required to be 
submitted within 30 days of the effective 
date of the order. 

If additional or updated FIFRA section 
6(g) information is required after the 
initial issuance of the suspension or 
cancellation order, affected persons will 
generally be required to submit section 
6[g) information 45 days after 
publication of the FIFRA section 6(g) 
Notice in the Federal Register or receipt 
of the section 6(g) Notice. 


D. Pesticides Required To Be Reported 


Persons will be required to report 
section 6(g) information for cancelled or 
suspended pesticides that are in the 
physical possession of that person in 
locations that the person owns, leases, 
or operates in the United States. 
Generally, suspended or cancelled 
pesticides that are owned by a person, 
but in the physical possession of another 
person who is subject to section 6(g} 
reporting are to be reported by the 
person in physical possession of the 
pesticide. For example, a product that is 
on consignment is to be reported by the 
person in physical possession of the 
product and not by the person who 
owns the product. A pesticide product 
which is sold but not yet in the physical 
possession of the buyer should be 
reported by the person who physically 
possesses the pesticide and not the 
person who bought the pesticide. 

Persons who physically possess 
suspended or cancelled pesticides at 
multiple locations that they own, lease, 
or operate in the United States may 
submit a single section 6(g) report to 
EPA with copies to appropriate State 
and focal officials, which indicates how 
much suspended or cancelled pesticide 


is stored at each separate location (see 
Unit ILE. of this preamble}. 


E. Information Which Must Be Included 
in the Submission. 


To be in compliance with FIFRA 
section 6{g), respondents would be 
required to submit to EPA and 
appropriate State and local officials the 
following true and correct information 
signed by a responsible company 
official: 

1. The identity and address of the 
company. 

2. Name and phone number of a 
contact person in the company. 

3. Active ingredient of the pesticide 
subject to the FIFRA section 6(g) 
requirement. 

4. The relationship of the company. to 
the pesticide subject to section 6(g) {i.e., 
exporter, producer, registrant, applicant 
for registration, applicant for or holder 
of an EUP, commercial applicator, 
distributor, retailer, etc.). 

5. The street address of each location 
owned/leased or operated in the United 
States by the submitter where the 
cancelled or suspended pesticide is held. 

6. For each location listed, the 
quantity of cancelled or suspended 
pesticide listed by the number of units of 
each size container (pound, gallons, or 
other appropriate measure} and by EPA 
registration number (e.g., x units of 5 
gallon containers of EPA registration 
number xxx—xxx}. 

7. For each location listed, the total 
quantity (pounds, gallons, or other 
appropriate measure) of cancelled or 
suspended pesticide. _ 

The EPA believes that this specific 
information is necessary to meet the 
intention of FIFRA section 6(g) so that 
EPA can utilize the information in its 
follow-up activities. 


FE. Recommended Standard Format a 
FIFRA Section 6(g) Submission 


The EPA is including a recommended 
standard format in this preamble which 
all respondents should follow when 
submitting FIFRA section 6(g) 
information to the Agency and 
appropriate State and local officials. 
The EPA believes a standard format will 
help to clarify the exact information that 
must be submitted to EPA and eliminate 
the burden for a respondent to develop 
their own format. A standard format 
will also help reduce the EPA’s cost for 
reviewing and computerizing the FIFRA 
section 6(g) information. The 
recommended standard format reads as 
follows: 
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G. Confidentiality of FIFRA Section 6(g) 
Information 


The Agency does not consider any 
information prepared for submission 
under FIFRA section 6(g) to be 
confidential business information (CBI). 

The fact that a person possesses a 
cancelled or suspended pesticide after 
the dates specified in a cancellation or 
suspension order does not constitute 
information which the EPA believes 
must be kept confidential in order to 
retain a competitive business 
advantage. In addition, since the statute 
requires information on the quantity and 
location of stored, cancelled, or 
suspended pesticides, to be reported to 
appropriate State and local officials, 
EPA believes Congress did not intend 
FIFRA section 6(g) information to be 
subject to the confidentiality provisions 
of FIFRA section 10. Moreover, EPA 
intends to provide FIFRA section 6(g) 
information to registrants subject to a 
FIFRA section 19 recall as a tool to help 
those registrants conduct the recall. 
Therefore, EPA proposes to allow the 
information reported under FIFRA 
section 6(g) to be available to the public 
notwithstanding any claims asserted for 
confidentiality, and without further 
notice to the submitter. 

The EPA invites comment on the 
Agency’s position on the confidentiality 
of FIFRA section 6(g) information. 


H. How Affected Persons Will Be 
Notified of Their FIFRA Section 6(g 
Responsibility 
EPA intends to remind affected 
persons of their statutory 
responsibilities in each cancellation or 
suspension order. The cancellation and 
suspension orders are published in the 
Federal Register. Registrants, through 
the cancellation or suspension order, 
will be required to notify their 
distributors of any FIFRA section 6(g) 
requirements that affect distributors. If 
the Agency requires section 6(g) 
information beyond the registrant level, 
EPA intends to notify affected groups 
(e.g., trade associations) through a 
communication strategy in addition to 
the notice these groups will receive 
through the Federal Register. However, 
notice in the Federal Register is 
considered legally sufficient notice to 
require compliance with FIFRA section 


6(g). 

If additional or updated section 6(g) 
information is required by the Agency 
after the initial suspension or 
cancellation orders have been issued, 
the Agency will issue a FIFRA section 
6(g) Notice which will be mailed to the 
registrants. If the information is required 
from persons other than registrants, EPA 


will also publish the section 6(g) Notice 
in the Federal Register. Again, although 
not required, EPA also intends to 
implement a communication strategy to 
assure that affected persons are notified 
of the additional FIFRA section 6(g) 
requirement. 


I. Where To Submit Section 6(g) 
Information 


Persons will be required to send the 
FIFRA section 6(g) information to the 
Office of Compliance Monitoring (EN- 
342), Compliance Division, U.S. EPA, 401 
M St., SW., Washington, DC 20460. The 
envelope should also be marked, 
“Attention: FIFRA section 6(g) 
information.” The Office of Compliance 
Monitoring will send a report to each 
EPA Regional Office indicating the 
quantity and location of cancelled or 
suspended pesticides stored within the 
jurisdiction of that Region. 

The statute also requires affected 
persons to notify appropriate State and 
local officials of the quantity and 
location of cancelled or suspended 
pesticides in their possession. The EPA 
is proposing that affected persons send 
the FIFRA section 6(g) information to 
the State Agencies that enforce the State 
and/or Federal pesticide laws (State 
Lead Agencies, i.e., those State Agencies 
responsible for primary pesticide use 
enforcement) where the cancelled or 
suspended pesticide is stored. Other 
options being considered are that the 
section 6(g) information be sent to, or 
shared with the State Waste 
Management Office or the State 
Emergency Response Commissions 
(SERC) which were formed under the 
Emergency Planning and Community 
Right-to-Know Act (EPCRA). The EPA 
invites public comment on these options 
and also invites the public to 
recommend other options. The final 
FIFRA section 6(g) policy will include a 
section which will list the names and 
addresses of the State offices where 
affected persons will be required to send 
the FIFRA section 6(g) information. 

The EPA is also proposing that chair 
of the Local Emergency Planning 
Committees (LEPC) formed under 
EPCRA, or his designee, is the 
appropriate local official to receive the 
FIFRA section 6(g) information. An 
affected person will be able to identify 
the address of their LEPC by calling 
their SERC (the address and phone 
number of the SERCs may be obtained 
by calling the EPCRA Information 
Hotline at 1-800-535-0202). Another 
option being considered by EPA is to 
define the appropriate local official as 
the head of the local county government, 
or his designee. Again, EPA would like 
the public to comment on these options 
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or other options which should be 
considered. 


J. Electronic Reporting. 


The Agency is studying the feasibility 
of allowing persons to report FIFRA 
section 6(g) information through 
electronic reporting technology. 


K. Enforcement 


Failure to submit accurate FIFRA 
section 6(g) information, and/or failure 
to submit accurate section 6(g) 
information in the required timeframes 
is a violation of FIFRA section 
12(a)(2)(K) and is subject to civil 
penalties up to the statutory maximum 
(currently $5,000 per offense). Persons 
who possess cancelled or suspended 
pesticide in multiple locations may be 
fined up to the statutory maximum 
penalty for each location for which the 
FIFRA section 6(g) information is not 
submitted, or is submitted late. 

Persons who knowingly submit false 
section 6(g) reports are in violation of 
FIFRA section 12(a)(2)(M) and may also 
be subject to civil penalties up to the 
statutory maximum (currently $5,000 per 
offense). 

Knowing violations of the 
requirements of FIFRA section 6{g) may 
also result in criminal penalties under 
section 14(b) of FIFRA, or 18 U.S. C. 
1001. 


L. Relationship of FIFRA Section 6(g) to 
Recalls Conducted Under FIFRA 
Section 19 


Information regarding the quantity 
and location of cancelled and suspended 
pesticides will initially be collected 
under the authority of FIFRA section. 
6(g). EPA may use this information to 
determine the need for a pesticide 
product recall. If a recall is initiated, 
EPA will provide the section 6(g) 
information to persons conducting the 
recall. EPA and persons conducting the 
recall can use the section 6(g) 
information to plan for the storage and 
disposal of these pesticides. 

Any additional data on the quantity 
and location of suspended and cancelled 
pesticide which is collected once the 
recall has been initiated will generally 
be collected under the authority of 
FIFRA section 19. 


IV. Other Regulatory Requirements 
A. Executive Order No. 12291 


Under Executive Order (E.O.) 12291, 
EPA is required to judge whether a rule 
should be classified as major or non- 
major for purposes of review by the 
Office of Management and Budget 
(OMB). According to E.O. 12291, major 





rules are regulations that ave likely tio. 
result in: 

(1) An annual effect on the economy 
of $100 million or more; or, 

(2)-A major increase in.costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or pegions;. or,. 

(3) Significant adverse effects on 
competition, employment, investment; 
productivity, innovation, or on the 
ability of United States-based’ 
enterprises to compete with foreign— 
-based enterprises in domestic or export 
markets. 


This proposed rule would not be a 
major rule because it does not meet the 
criteria listed above. An economic 
analysis performed by the Agency, 
which is available in the public docket 
for this proposed rule (OPP~120005), 
shows that this proposed rule will result 
in cost tothe public of approximately 
$23,166,080: 

This proposed rule has beer 
submitted tw OMB for review, as- 
required by E.O..12291.. 


B.Regulatory Flexibility Act 

This propesed rule has been reviewed: 
under the Regulatory Flexibility Act of 
1980 (Pub. L. 96-354; 94 Stat. 1165 (5 
U.S.C..601 et. seq.))..A preliminary 
analysis finds that this-rule will not 
have a significant economic impact ona 
substantial number of small businesses, 
small governments, or small 
organizations: Therefore, the 
Administrator of EPA certifies that no 
Regulatory Flexibility Analysis is 
necessaty.. 

C.. Paperwork Reduction Act 

The information collection. 
requirements in this proposed rule have 
been submitted for approval to the 
Office of Management and.Budget 
(OMB) under the Paperwork Reduction. 
Act of 1980,.44-U.S.C. 3501 et seg: The 
OMB‘ has: preliminarily approved the 
information collection requirements. 
contained in this proposed rule and has 
assigned OMB control number 2070- 
0109. An updated information collection 
request (ICR) which is consistent with 
this proposed rule has been prepared by 
the EPA and submitted:to OMB. The ICR 
is in the public docket identified as 
OPP-120005. 

The public reporting burden for this 
collection. of information. is estimated: to. 
be approximately 1 hour per response,. 
including time for reviewing 
instructions, gathering the data required, 
recording the FIFRA. section 6{g) 
information in. EPA's suggested format, 
and submitting the information to EPA. 

Send comments.-regarding, the burden 
estimate or any other aspect of this 


Protection Agency, 40% wb St. SW., 
Washington,. DE 20468, and to the Office 
of Information and Regulatory Affairs. 
Office of Management.and Budget, 

Was DC 20503, marked - 
“Attention: Desk Officer for EPA.” The 
final.rule will respond: to any OMB or 


public:comments or the information 
collection requirements contained in this. 
proposal. 


List of Subject in 46 CFR Part 168 
Administrative practice: and 

procedure;. Penaities,.Pesticides, 

Reporting anc) recordkeeping. 
Dated: March 21, 1987. 


William. K. Reilly 
Administrator. 


Therefore, 40°'CFR chapter f, part 168 
is proposed to be amended as follows: 


PART 186 [AMENDED}. 


1. The. authority citation for part 168 
would.continue to read as. follows: 
Authority: 7 U-S.C. 136-13By. 


Seg egnn 
read: as follows: 


Subpart'C—Notification of Stored 
Pesticides With Cancetied-or Suspended 
Registrations. 

Sec. 

168.40 Scope and compliance. 

168.43 Definitions. 

168.45 aeons 
168.47 Information which must’ be 


submitted: 

168.49 Reporting schedule: 

168.52 Where tosubmit FIFRA: section 6(g); 
information. 


168.58 Confidentiality claims. 

168.60 Addresses of appropriate state 
officials. (Note: The list of addresses will 
be published in'the final policy only). 


Subpart C—Notification of Stored 
Pesticides: With Cancelled or 
Suspended Registrations: 


§ 168.40 Scope and compliance: 

(a) This: subpart sets forth. the general 
procedures that “affected: persons,” as 
defined ini § 168.43, must follow in order 
to comply with the requirement of 
FIFRA section 6(g):to submit:data om the 
quantity and location. of suspended! and: 
cancelled: pesticides:in their ioT.. 

(b}; The: specific requirement to submit. 
FIFRA section 6{g) information will 
appear in:each individual cancellation 
or suspension. order,.or ina FIFRA 
section 6(g)}: Notice which may be 
published or otherwise provided:to 
affected persons after the cancellation: 
or suspension. To be. considered in. 
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compliance with FIFRA. section 6{g), 
“affected ogra are responsible for 
complying, with the specific. 
requirements: listed in the cancellation 
or suspension order, or subsequent 
FIFRA section.6({g), Notice. Further,. 
unless modified in the individual 
cancellation er su order, or 


information in accordance with the 
procedures. outlined.in.this subpart. _ 

(c) Failure. to: submit true- and correct 
FIFRA section.6(g) information to EPA. 
and. appropriate State and local: officials 
according te this: subpart and the 
applicable cancellation. or suspension. 
order,.or FIFRA. section 6{g) Notice is a 
violation. of FIFRA section 12{a){2)(K). 
and is subject to-civil. penalties up to the 
statutory maximum (currently $5,000 per 
offense). 

(1) Persons: who possess cancelled or 
suspended pesticides -in. multiple: 
locations may be fined up to the 
statutory maximum for each location for 
which the FIFRA. section 6(g}; 
information is not submitted to EPA and 
appropriate State and local officials: 
according to this subpart. 

(2) Persons who knowingly submit 
false section 6(g) reports are in violation 
of FIFRA section 12{a){2)(M):and may 
also be subject to: civil. penalties up to 
the statutory maximum (currently $5,000 
per offense),. 

(3) Knowing violations of the 
requirements of FIFRA section 6(¢), may 
also result in criminal penalties under 
section 14(b) of FIFRA, or 18 US. Code 
1001. 


§ 168.43 Definitions.. 


Affected person means any producer 
or exporter of a pesticide, registrant of a 
pesticide,. applicant for # registration of 
a pesticide, applicant for or holder of an. 
expe use permit, commercial 
applicator; or any person wha 
distributes or-sells any who 
possesses any which has: had 
its registration cancelled: or suspended 
under FIFRA section.6. 

Appropriate local official means: the: 
chair of the Local: Emergency Planning 
Commission (LEPC) formed: under the 
Emergency Planning and Community: 
Right-to-Know Act (EPCRA), or his: 
designee, which plans:for the location 
where the cancelled or suspended 
pesticide:is stored. 

Appropriate State official means the 
director, or his designee; of the Agency 
in the State government that e 
the State and/or Federal pesticide laws 
where the cancelled or suspended 
pesticide is stored (iie., those state 
agencies. @ for primary 
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pesticide use enforcement (the list of 
addresses for these Agencies will be 
published as 40 CFR 168.60 in the final 
policy)). 

FIFRA section 6(g) Notice means a 
notice, published in the Federal Register 
or provided directly to an affected 
person, of the obligation to submit 
FIFRA section 6(g) information. 

Section 6(g) information refers to the 
information, as listed in § 168.47, which 
affected persons must submit to EPA 
and appropriate State and local officials 
regarding the quantity of suspended or 
cancelled pesticide possessed and the 
location where such pesticide is stored. 


§ 168.45 Pesticides required to be 
reported. 

Affected persons are required to 
report FIFRA section 6(g) information 
for suspended or cancelled pesticides 
which are in the physical possession of 
that person in locations that the person 
owns, leases, or operates in the United 
States, regardless of the ownership of 
that cancelled or suspended pesticide. 


§ 168.47 Information which must be 
submitted. 

(a) To be in compliance with FIFRA 
section 6(g), affected persons who 
possess a suspended or cancelled 
pesticide must submit the following 
information signed by a responsible 
company official: 

(1) The identity and address of the 
company. 

(2) Name and phone number of a 
contact person in the company. 

(3) Active ingredient of the pesticide 
subject to the FIFRA section 6(g) 
requirement. 

(4) The relationship of the company to 
the pesticide subject to section 6(g) (i.e., 
exporter, producer, registrant, applicant 
for registration, applicant for or holder 
of an EUP, commercial applicator, 
distributor, retailer, etc.). 

(5) The street address of each location 
owned/leased or operated in the United 
States by the submitter where the 


cancelled or suspended pesticide is held. 


(6) For each location listed, the 
quantity of cancelled or suspended 
pesticide listed by the number of units of 
each size container (pound, gallons, or 
other appropriate measure) and by EPA 
registration number (e.g., x units of 5 
gallon containers of EPA registration 
number (insert appropriate registration 
number). 

(7) For each location listed, the total 
quantity (pounds, gallons, or other 
appropriate measure) of cancelled or 
suspended pesticide. 

(b) Persons who physically possess 
suspended or cancelled pesticides at 
multiple locations that they own, lease, 
or operate in the United States may 
submit a single section 6(g) report to 
EPA with copies to appropriate State 
and local officials, which indicates how 
much suspended or cancelled pesticide 
is stored at each separate location. 


§ 168.49 Reporting schedule. 


(a) Unless otherwise stated in the 
applicable cancellation order, 
suspension order, or FIFRA section 6(g) 
Notice, the FIFRA section 6(g) 
information must be submitted to EPA 
and appropriate State and local officials 
as follows: 

(1) Within 30 days after the affected 
person is prohibited, through an 
effective FIFRA section 6 cancellation or 
suspension order, from selling, 
distributing, or using the cancelled or 
suspended pesticide, or 

(2) Within 30 days of the date a 
condition is placed, through an effective 
FIFRA section 6 cancellation or 
suspension order, on the sale, 
distribution, and use of existing stocks 
of the cancelled or suspended pesticide, 
whichever date is sooner. 

(b) Unless otherwise stated In the 
applicable FIFRA section 6(g) Netice, 
follow-up, or updated submissions must 
be submitted to EPA and appropriate 
State and local officials within 45 days 
after the publication of a FIFRA section 
6(g) Notice in the Federal Register or 
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receipt of a FIFRA section 6(g) Notice by 
the affected person. 


§ 168.52 Where to submit FIFRA section 
6(g) information. 

FIFRA section 6(g) information is to 
be sent to each of the following 
locations: 

(a) Director, Compliance Division, 
Office of Compliance Monitoring (EN- 
342), U.S. Environmental Protection 
Agency, 401 M St., SW., Washington, DC 
20460, “Attention: FIFRA Section 6(g) 
Information.“ 

(b) Director, or his designee, of the 
agency in the State government which 
enforces the State and/or Federal 
pesticide laws where the cancelled or 
suspended pesticide is stored. (Note: 
The addresses of these Agencies will be 
published as 40 CFR 168.60 in the final 
policy). 

(c) Chair of the Local Emergency 
Planning Committee (LEPC), or his 
designee, for the area where the 
cancelled or suspended pesticide is 
stored (to identify the name and address 
of the chair of the LEPC contact the 
State Emergency Response Commission 
(SERC). The address and phone number 
of the SERC can be obtained by calling 
the EPCRA Information Hotline at 1- 
800-535-0202). 


§ 168.58 Confidentiality claims. 

No information submitted under 
FIFRA section 6(g) and this subpart may 
be claimed as to be confidential 
business information (CBI) under the 
provisions of FIFRA section 10. Such 
information may be made available by 
EPA to the public without further notice. 


§ 168.60 Addresses of appropriate State 
officials. 

The addresses and telephone numbers 
of appropriate State officials and 
contacts are: 

Note: The list of addresses will be 
published in the final policy only. 


[FR Doc. 91-7331 Filed 3-27-91; 8:45 am] 
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DEPARTMENT OF TRANSPORTATION 
Coast Guard 

33 CFR Part 1 

[CGD 90-067] 

RIN 2115-AD67 

Recreational Vessel Fees 

AGENCY: Coast Guard, DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: The Coast Guard proposes to 
establish a graduated annual fee for 
recreational vessel operated on 
navigable waters of the United States 
where the Coast Guard has a presence. 
Assessing the fee will require 
recreational boaters to share in the cost 
of Coast Guard programs from which 
they benefit, including search and 
rescue, boating safety, and aids to 
navigation. The amounts collected for 
fiscal years 1991 through 1995 will be 
deposited in the U.S. Treasury as 
offsetting receipts of the department in 
which the Coast Guard is operating and 
ascribed to Coast Guard activities. 


DATE: Comments must be received on or 
before May 13, 1991. 


ADDRESSES: Comments may be mailed 
to the Executive Secretary, Marine 
Safety Council (G-LRA-2/3406) (CGD 
90-067}, U.S. Coast Guard Headquarters, 
2100 Second Street SW., Washington, 
DC 20593-0001, or may be delivered to 
room 3406 at the above address between 
8 a.m. and 3 p.m., Monday through 
Friday, except Federal holidays. The 
telephone number is (202) 267-1477. 

The Exceutive Secretary maintains 

the public docket for this rulemaking. 
Comments will become part of this 
docket and will be available for 
inspection or copying at room 3406, U.S. 
Coast Guard Headquarters. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Carlton Perry, Auxiliary, Boating, 
and Consumer Affairs Division, (202) 
267-0979. 


SUPPLEMENTARY INFORMATION: 


Request for Comments 


The Coast Guard encourages 
interested persons to participate in this 
rulemaking by submitting written data, 
views, or arguments. Persons submitting 
comments should include their name 
and address, identify this rulemaking 
(CGD 90-067) and the specific section of 
this proposal to which each comment 
applies, and give a reason for each 
comment. Persons wanting 
acknowledgment of receipt of comments 
should enclose a stamped, self- 
addressed postcard or envelope. 


The Coast Guard will consider all 
comments received during the comment 
period. It may change this proposal in 
view of the comments. 

The Coast Guard plans no public 
hearing. Persons may request a public 
hearing by writing to the. Marine Safety 
Council at the address under 
“ADDRESSES”. If it determines that the 
opportunity for oral presentations will 
aid this rulemaking, the Coast Guard 
will hold a public hearing at a time and 
place announced by a later notice in the 
Federal Register. 


Drafting Information 


The principal persons involved in 
drafting this document are Carlton 
Perry, Project Manager, and Christena 
Green, Project Counsel, Office of Chief 
Counsel. 


Background and Purpose 


The Omnibus Budget Reconciliation 
Act of 1990 (the Act) amended section 
2110 of title 46, United States Code, to 
require the Secretary of Transportation 
to establish a fee or charge for 
recreational vessels and collect it 
annually in fiscal years (FY) 1991 
through 1995 from the vessel owner or 
operator. The fee is intended to require 
recreational boaters to share in the cost 
of Coast Guard programs from which 
they benefit, including search and 
rescue, boating safety, and aids to 
navigation, but for which direct user 
fees cannot be assessed. The proposed 
regulations would apply to recreational 
vessels greater than 16 feet in length, 
operated on the navigable waters of the 
United States where the Coast Guard 
has a presence. The amounts collected 
for fiscal years 1991 through 1995 will be 
deposited in the U.S. Treasury, ascribed 
to U.S. Coast Guard activities. 


Discussion of Proposed Amendments 
Section 1.30-1 Applicability 


Under 46 U.S.C. 2110(b), the 
recreational vessel fee applies to 
recreational vessels that are greater 
than 16 feet in length and are operated 
on navigable waters of the United States 
where the Coast Guard has a presence. 
However, the same provision also 
provides that the fee, “does not apply to 
a public vessel, or a vessel deemed to be 
a public vessel under section 827 of title 
14.” 


Section 1.30-5 Exemptions 


The fee under 46 U.S.C. 2110(b) would 
not apply to most sailboards and 
manually propelled vessels such as, 
rowboats, canoes, and kayaks because 
they are not over 16 feet in length. 
However, in calculating the expected 
amounts of receipts to be collected from 
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recreational vessels, the Congressio.al 
Budget Office (CBO) did not include 
these types of vessels that are over 16 
feet in length. The use of Coast Guard 
search and rescue, boating safety, and 
aids to navigation programs by these 
vessels that are over 16 feet in length is 
no greater than the use of these 
programs by the smaller vessels. 
Therefore, under the discretior.ary 
exemption provision of the Act, this 
proposal would exempt from 
recreational vessel fees: rowboats, 
canoes, kayaks, sailboards, racing 
shells, rowing sculls, racing kayaks, and 
other recreational vessels propelled by 
oars, paddles, poles or sails attached to 
an unsupported mast. This proposal 
would also exempt other vessels over 16 
feet in length, including foreign vessels 
temporarily operated on navigable 
waters of the U.S.; ships’ lifeboats; 
vessels used exclusively for racing; and 
numbered or documented vessel 
tenders. These vessels were also not in 
the data base considered by CBO in 
calculating the estimated receipts from 
recreational vessels. 


Section 1.30-7 Definitions 


The Coast Guard also proposes to 
define key terms related to the 
recreational vessel fee. This proposal 
generally relies on the existing 
definitions listed in subtitle II of title 46, 
United States Code, or subchapter S of 
title 33 Code of Federal Regulations, as 
follows: 

Recreational vessel. This proposal 
would use the definition of “recreational 
vessel” in 46 U.S.C. 2101(25), “a vessel 
being manufactured or operated 
primarily for pleasure; or leased, rented, 
or chartered to another for the latter's 
pleasure.” 

Public vessel. This proposal would 
use the definition of “public vessel” in 
46 U.S.C. 2101(24), “a vessel that is 
owned, or demise chartered, and 
operated by the United States 
Government or a government of a 
foreign country; and is not engaged in 
commercial service.” 

Vessel deemed a public vessel. This 
proposal would define “vessel deemed a 
public vessel” as a vessel accepted by 
the Coast Guard as an Auxiliary 
Operational Facility, under 33 CFR 5.43, 
and bearing a current Auxiliary 
Operational Facility Sticker. Under 14 
U.S.C. 827, “Any motorboat or yacht, 
while assigned to authorized Coast 
Guard duty, shall be deemed to be a 
public vessel of the United States.” The 
Coast Guard considered exempting from 
the fee only those vessels that actually 
performed such duty in the prior year, 
but determined that this would be 
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administratively burdensome and 
difficult to enforce. An Auxiliary vessel 
may only perform authorized Coast 
Guard duty after it has been accepted 
by the Coast Guard as meeting the - 
requirements in section II of the CG- 
4951 inspection checklist and authorized 
to bear a Coast Guard Auxiliary 
Operational Facility sticker. The Coast 
Guard therefore, proposes to define a 
“vessel deemed a public vessel” as an 
Auxiliary vessel bearing a current Coast 
Guard Auxiliary Operational Facility 
sticker. 

Navigable waters of the United 
States. This proposal would use the 
definition of “Navigable Waters of the 
United States” in 33 CFR 2.05-25, which 
include the territorial seas of the U.S.; 
internal waters of the U.S. subject to 
tidal influence, meeting specific criteria 
related to substantial interstate or 
foreign commerce. Under 33 CFR 
subpart 2.10, each Coast Guard district 
office maintains a list of waters within 
the district boundaries which the Coast 
Guard has decided to be navigable 
waters of the U.S. for the purposes of its 
jurisdiction. 

Where the Coast Guard has a 
presence. Congress expressed its intent 
regarding the changes to 46 U.S.C. 2110 
by stating in the Conference Report 
(Report 101-964, 27 October 1990), “The 
indirect user fee authorized by this 
subsection is intended to require 
recreational boaters to share in the cost 
of existing Coast Guard programs, 
including search and rescue, boating 
safety, and aids to navigation, for which 
no direct user fee may be assessed, but 
which provides (sic) substantial benefits 
to recreational boaters.” The 
jurisdictional boundaries of the Coast 
Guard’s Areas, Districts and Marine 
Inspection and Captain of the Port 
Zones are listed in 33 CFR part 3. This 
proposal would broadly define “where 
the Coast Guard has a presence” as 
“within the district boundaries” because 
Coast Guard district commanders are 
responsible for providing search and 
rescue, boating safety, and aids to 
navigation services within their district 
boundaries. The Coast Guard does not 
propose the Area limits because they 
are too broad—Western and Eastern 
Hemispheres—nor the listed unit zones 
because they are not Search and 
Rescue, Boating Safety, or Aids to 
Navigation zones. 


Section 1.30-10 Fee Amounts. 


This proposal would set the fee 
amount at the maximum allowed under 
46 U.S.C. 2110 for each category of 
vessel length. The CBO estimated that 
the recreational vessel fee would 
generate $127 million in fiscal 1991 and 


$718 million over the five-year life of the 
fee. Although the Coast Guard has 
collected statistics on the numbers of 
numbered, undocumented vessels since 
1960, the vessel length categories do not 
fully coincide with the length categories 
now used in 46 U.S.C. 2110. In 
considering the amount of the fee to set 
under 46 U.S.C. 2110, the Coast Guard 
relied on the numbers of vessels for the 
length categories maintained in its 
Boating Statistics 1989 (Commandant 
Publication P16754.3; June 1990) to 
derive the numbers of vessels for each 
of the length categories used in 46 U.S.C. 
2110. The boating statistics for 1989 
indicate there were 3,471,000 vessels 
over 16 feet but less than 20 feet; 
1,156,000 vessels 20 feet but less than 27 
feet; 397,000 vessels 27 feet but less than 
40 feet; and 115,000 vessels at least 40 
feet in length. The Coast Guard 
estimates that 80 percent of these 
vessels will be operated on the 
navigable waters of the U.S. where the 
Coast Guard has a presence. The 
decision to charge the maximum fees 
was based on these statistics. 


Section 1.30-15 Evidence of Fee 
Payment 


This proposal would require a 
recreational vessel owner to annually 
obtain a decal (by paying the 
appropriate fee) and to affix the decal to 
the vessel. The Coast Guard is 
considering potential agents and 
methods for collecting the annual fee, 
including provisions to obtain the decals 
in person, by mail, or by telephone, and 
which would permit payment by cash, 
check, money order, or credit card. 
Convenience to the purchaser will be an 
important factor in selecting the method 
to be utilized. The Coast Guard will 
include the procedures for obtaining the 
decal in the final rule. The Coast Guard 
is proposing that the decal be valid 
during the fiscal year for which it is 
issued to coincide with the fiscal year 
collection requirement in the statute. 
The Coast Guard recognizes that this 
proposal could require a boat owner to 
purchase two decals during calendar 
year 1991. The Coast Guard specifically 
solicits comment on whether the decal 
validity period should be fiscal year, 
calendar year or some other time frame. 


Section 1.30-30 Penalties 


This proposal includes two provisions 
on penalties. Under 46 U.S.C. 2110, a 
person failing to pay the fee would be 
liable to the U.S. Government for a civil 
penalty of not more than $5,000 for each 
violation and the Coast Guard may also 
assess appropriate additional charges to 
a vessel owner or operator to recover 
collection and enforcement costs 
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associated with delinquent payment of 
the annual fee. These penalties and 
changes would be administered under 
the provisions of subpart 1.07 of this 
chapter. 


Regulatory Evaluation 


This proposal is major under 
Executive Order 12291 and significant 
under the Department of Transportation 
Regulatory Policies and Procedures (44 
FR 11040; February 26, 1979). This 
proposal is expected to generate 
approximately $127 million from owners 
of recreational vessels in FY 1991, $135 
million in FY 1992, $143 million in FY 
1993, $152 million in 1994 and $161 
million in FY 1995 for a total economic 
impact of approximately $718 million on 
the boating public over the five year 
period. 

Although the proposal would exceed a 
$100 million annual effect on the 
economy, the fees would apply only to 
owners or operators of recreational 
vessels used on navigable waters of the 
U.S. where the Coast Guard has a 
presence. The fees for recreational 
vessels are unlikely to influence an 
individual’s decision to purchase a 
recreational vessel, and therefore the 
fees are unlikely to have an effect on 
recreational vessel production and 
sales. The Coast Guard believes that 
even the maximum fee allowed for each 
category of vessel length is a minimal 
increase in the annual expense of 
owning and operating a recreational 
vessel. 

Because the statute mandates 
establishment and collection of fees, the 
discretionary aspects of this rulemaking 
are limited to setting the amount of the 
fee within the statutory range for each 
category of vessel length. The usual 
cost/benefit analysis required for a 
Regulatory Impact Analysis is not 
appropriate. The proposed fees are not 
directly related to the cost of the Coast 
Guard programs that Congress intends 
the recreational boaters to support, i.e., 
search and rescue, boating safety, and 
aids to navigation. The fees to be paid 
by individual boaters are not directly 
related to his or her use of, or benefits 
derived from, these programs. Rather the 
fees are to be related solely to the length 
of the vessel. The revenues collected 
from these fees are not added to current 
Coast Guard appropriations and do not 
directly affect future appropriations for 
these programs. 

The amendments to 46 U:S.C. 2110 
removing long-standing prohibitions 
against charging fees for services 
provided to commercial vessels and 
maritime personnel, as well as the new 
mandate to establish fees for 
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recreational vessels, are consistent with 
other provisions of the Omnibus Budget 
Reconciliation Act designed to increase 
revenues to further reduce the budget 
deficit. 

The collection of these fees does not 
alter or expand the functions, powers, 
responsibilities, or liability of the United 
States under any law for the 
performance of services. Recreational 
vessel owners paying the proposed fees, 
therefore, can expect no increase in the 
quantity, quality, or variety of services 
they receive from the Coast Guard. 

The proposed fees will have no 
impact on government agencies and any 
difference in impact on geographical 
regions is related solely to the 
prevalence of navigable waters of the 
United States in the region. 

Under 46 U.S.C. 2110(b), the fees can 
be set at not more than $25 for vessels 
greater than 16 feet but less than 20 feet; 
not more than $35 for vessels at least 20 
feet but.less than 27 feet; not more than 
$50 for vessels at least 27 feet but less 
than 40 feet; and not more than $100 for 
vessels at least 40 feet in length. The 
Coast Guard estimates that 80 percent of 
the total number of applicable 
recreational vessels over 16 feet in 
length will be operated on navigable 
waters of the U.S. where the Coast 
Guard has a presence. The following 
table lists the calculated fees collected 
at the maximum fee amount by category 
of vessel length. 


Total fees 
collected ($) 


158,585,000 


126,868,000 


127,000,000 


Thus, establishing the fees uniformly 
at the maximum amount authorized by 
the statute will produce approximately 
the same amount estimated to be 
collected in the Congressional Budget 
Office report that was considered by 
Congress in enacting the statutory 
change. 


Small Entities 


Under the Regulatory Flexibility Act 
(5 U.S.C. 601 et. seq.), the Coast Guard 
must consider whether this proposal will 


have a significant economic impact on a 
substantial number of small entities. 


“Small entities” include independently 
owned and operated small business that 
are not dominant in their field and that 
otherwise qualify as “small business 
concerns” under section 3 of the Small 
Business Act (15 U.S.C. 632). This 
proposal would apply the fee to 
recreational vessels, not uninspected 
passenger or other commercial business 
vessels. Because it expects the impact of 
this proposal on small entities to be 
minimal, the Coast Guard certifies under 
5 U.S.C. 605(b) that this proposal, if 
adopted, will not have a significant 
economic impact on a substantial 
number of small entities. 


Collection of Information 


This proposal contains no collection 
of information requirements under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). Obtaining and placing a 
decal on a vessel is not a collection of 
information, but merely an exhibit of 
evidence of payment of the required fee, 
with no need to retain any receipt or 
other evidence of payment to show to a 
boarding officer. 


Federalism 


The Coast Guard has analyzed this 
proposal in accordance with the 
principles and criteria contained in 
Executive Order 12612 and has 
determined that this proposal should not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. The Coast 
Guard invites comment from any State 
or local governmental entity that 
believes this proposal will have any 
such federalism implications. 


Environment 


The Coast Guard considered the 
environmental impact of this proposal 
and concluded that under section 2.b.2. 
of Commandant Instruction M16475.1B, 
this proposal is categorically excluded 
from further environmental 
documentation. This proposal is an 
administrative action, required by the 
Act to generate revenues, that clearly 
does not have any environmental 
impact. A Categorical Exclusion 
Determination is available in the docket 
for inspection or copying where 
indicated under “ADDRESSES.” 


List of Subjects in 33 CFR Part 1 


Administrative practice and 
procedure, Authority delegations 
(Government agencies), Freedom of 
information, Penalties, Fees. 


For the reasons set out in the 


preamble, the Coast Guard proposes to 
amend 33 CFR part 1 as follows: 
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1. Part 1 is amended by adding a new 
subpart 1.30—Recreational Vessel Fees 
to read as follows: 


PART 1—GENERAL PROVISIONS 


* * * * * 


Subpart 1.30—Recreational Vessel Fees 


Sec. 

1.30-1 Applicability. 

1.30-5 Exemptions. 

1.30-7 Definitions. 

1.30-10 Fee amounts. 

1.30-15 Evidence of fee payment. 
1.30-30 Penalties. 


Subpart 1.30—Recreational Vessel — 
Fees 


Authority: 46 U.S.C. 2110; 49 CFR 1.46. 


§ 1.30-1 Applicability. 


This subpart establishes an annual fee 
for recreational vessels operated on 
navigable waters of the United States 
where the Coast Guard has a presence. 
The fee requirement will be effective in 
fiscal years 1991, 1992, 1993, 1994 and 
1995. This subpart does not apply to 
recreational vessels 16 feet in length and 
under, public vessels, and vessels 
deemed public vessels under 14 U.S.C. 
827. 


§ 1.30-5 Exemptions. 


The following recreational vessels are 
exempt from the vessel fee provisions of 
this subpart: 

(a) Foreign vessels temporarily 
operated on navigable waters of the 
United States; 

(b) Ships’ lifeboats; 

(c) Manually propelled rowboats, 
canoes, kayaks, sailboards, racing 
shells, rowing sculls, racing kayaks, and 
other recreational vessels propelled by 
oars, paddles, poles, or sails attached to 
an unsupported mast. 

(d) A vessel that is used exclusively 
for racing; 

(e) A vessel equipped with propulsion 
machinery of less than 10 horsepower 
that: 

(1) Is owned by the owner of a vessel 
for which a valid certificate of number 
has been issued; 

(2) Displays the number of that 
numbered vessel followed by the suffix 
“4” in a manner prescribed in § 173.27 
(Example: DC 5678 EF 1 or DC-5678-EF- 
1; and 

(3) Is used as a tender for direct 
transportation between that vessel and 
the shore and for no other purpose. 

(f) A vessel equipped with propulsion 
machinery of less than 10 horsepower 
that is owned by the owner of a 
documented vessel and is used as a 
tender for direct transportation between 
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that vessel and the shore and for no 
other purpose. 


§ 1.30-7 Definitions. 

Fiscal year means the 12 month 
period beginning on October 1 of one 
calendar year and ending on September 
30 of the following calendar year. The 
fiscal year is designated by the calendar 
year in which it ends, i.e., fiscal year 
1991 begins on October 1, 1990, and ends 
on September 30, 1991. 

Length means the straight line 
horizontal measurement of the overall 
length from the foremost part of the 
vessel to the aftermost part of the 
vessel, measured from end to end over 
the deck excluding sheer, and measured 
parallel to the centerline. Bow sprits, 
bumpkins, rudders, outboard motor 
brackets, handles, and other similar 
fittings, attachments, and extensions are 
not included in the measurement. 

Navigable waters of the United States 
means the waters defined in § 2.05—25 of 
this subchapter, and includes the 
territorial seas of the United States; 
internal waters of the United States that 
are subject to tidal influence; and 
internal waters of the United States not 
subject to tidal influence meeting the 
criteria of that section. Under subpart 
2.10 of this subchapter, a Coast Guard 
district office maintains a list of waters 
within the district which the Coast 
Guard has decided to be navigable 
waters of the United States for the 
purposes of its jurisdiction. 

Operator means the person who is in 
control or in charge of a vessel while it 
is in use. 

Owner means a person who claims 
lawful possession of a vessel by virtue 
of legal title or equitable interest therein 
which entitles the person to such 
possession. 

Public vessel means a vessel that is 
owned, or demise chartered, and 
operated by the United States 


Government or a government of a 
foreign country; and is not engaged in 
commercial service. 

Racing shell, rowing scull, and racing 
kayak means a manually propelled 
vessel that is recognized by a national 
or international racing association for 
use in competitive racing and one in 
which all occupants row, scull, or 
paddle, with the exception of a 
coxswain, if one is provided, and is not 
designed to carry and does not carry 
any equipment not solely for 
competitive racing. 

Recreational vessel means a vessel 
being manufactured or operated 
primarily for pleasure; or leased, rented, 
or chartered to another for the latter's 
pleasure. 

Sailboard means a sail propelled 
vessel with no freeboard and equipped 
with a swivel mounted mast not secured 
to a hull by guys or stays. 

Use means operate, navigate, or 
employ. 

Vessel includes every description of 
watercraft or other artificial contrivance 
used, or capable of being used, as a 
means of transportation on water. 

Vessel deemed a public vessel means 
a vessel accepted by the Coast Guard, 
under the provisions in part 5 of this 
chapter, as an Auxiliary Operational 
Facility and bearing a current Auxiliary 
Operational Facility sticker. 

Where the Coast Guard has a 
presence means the geographical areas 
over which the Coast Guard District 
Commanders exercise operational 
responsibility. These areas are 
described in part 3 of this chapter. 


§ 1.30-10 Fee amounts. 


The recreational vessel fees for the 
categories of vessel length are as 
follows: 

(a) Vessels greater than 16 feet in 
length but less than 20 feet—$25; 
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(b) Vessels at least 20 feet in length 
but less than 27 feet—$35; 

(c) Vessels at least 27 feet in length 
but less than 40 feet—$50; and 

(d) Vessels at least 40 feet in length— 
$100. 


§ 1.30-15 Evidence of fee payment. 

(a) The owner or operator of each 
vessel subject to this subpart must pay 
the prescribed fee annually to the 
designated collection agent announced 
by the Coast Guard and obtain the 
appropriate evidence of fee payment for 
the fiscal year in which the vessel is to 
be operated. 

(b) The evidence of fee payment must 
be securely attached to the forward half 
of the vessel within 6 inches of either 
the location of a vessel number issued 
under part 173 or 174 of this chapter, or, 
for vessels not issued a vessel number, 
where the number would be located, if 
issued. 

(c) The evidence of fee payment will 
be valid during the fiscal year for which 
it is issued. 


§ 1.30-30 Penalties. 

(a) A person that violates this subpart 
by failing to pay a fee or charge 
established under this subpart is liable 
to the United States Government for a 
civil penalty of not more than $5,000 for 
each violation. 

(b) The Coast Guard may assess 
additional charges to a vessel owner or 
operator to recover collection and 
enforcement costs associated with 
delinquent payments of the annual fee. 

(c) Collection of these penalties and 
charges would be under the provisions 


of subpart 1.07 of this chapter. 
Dated: March 22, 1991. 

J.W. Kime, 

Admiral, U.S. Coast Guard, Commandant. 

[FR Doc. 91-7348 Filed 3-27-91; 8:45 am] 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Assistant Secretary for 
Public and Indian Housing 


[Docket No. N-91-3215; FR-2982-N-01] 
Funding Availability (NOFA) for 
Comprehensive improvement 
Assistance Program (CIAP) 


AGENCY: Office of the Assistant 
Secretary for Public and Indian Housing, 
HUD. 


ACTION: Notice of funding availability 
for FY 1991. 


Dates: Application is due on or before 


April 29, 1991 at the HUD Field Office 
with jurisdiction over the PHA or IHA, 
Attention: Chief, Assisted Housing 
Management Branch (AHMB). 


summary: This Notice informs Public 
Housing Agencies (PHAs)* and Indian 
- Housing Authorities (IHAs) of HUD's 
funding for CIAP during FY 1991. This 
Notice contains information concerning 
the following: 

(a) The purpose of the NOFA and 
information regarding available 
amounts, eligibility, processing groups, 
and selection criteria/ranking factors; 

(b) Application processing, including 
how to apply and how selections will be 
made; and 

(c) A scheduled of steps involved in 
the application process. 


FOR FURTHER INFORMATION CONTACT: 
Janice D. Rattley, Office of Construction, 
Rehabilitation and Maintenance, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
room 4230, Washington, DC 20410. 
Telephone (202) 708-1015. 

IHAs may contact Dom Nessi, 
Director, Office of Indian Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
room 4230, Washington, DC 20410. 
Telephone (202) 708-1015. 

Hearing or speech impaired 
individuals may call HUD’s TDD 
number (202) 708-0850. These telephone 
numbers are not toll-free. 


SUPPLEMENTARY INFORMATION: 
Paperwork Reduction Act Statement 


The collection of information 
requirements contained in this NOFA 
have been approved by the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act of 1989 
and have been assigned OMB control 
numbers 2577-0044 and 2577-0047. 


* Unless otherwise noted, the use of “PHA” refers 
to both PHAs and IHAs. 


I. Purpose and Substantive Description 
(a) Authority 

Sec. 14, United States Housing Act:of 1937 
(42 U.S.C. 14371); Sec. 7(d) Department of 
Housing and Urban Development Act'(42 
U.S.C. 3535(d)). The CIAP regulation, 24 CFR 
part 968, for PHAs and 24 CFR Part 905, 
Subpart I, for IHAs. The CIAP Handbook 
7485.1 REV-4, (PHAs/IHAs) and Handbook 
7740.3 (IHAs). 


(b) Allocation Amounts 
(1) Total Available 


The total amount of FY 1991 CIAP 
funds available under section 14 of the 
U.S. Housing Act of 1937, as amended 
(Act) is $2,500,000,000 of budget 
authority (capital funds), plus $971,983 
carried over from 1990 for the 
indemnification of three PHAs (Albany, 
New York; Cambridge, Massachusetts; 
and Omaha, Nebraska) that-are 
participating in the Lead-Based Paint 
(LBP) Abatement Demonstration. The 
FY 1991 Appropriations Act extends the 
availability of the LBP indemnification 
funds appropriated last year from 
October 1, 1992 to October 1, 1998. Of 
the total funds available, Congress has 
set-aside $5,000,000 for Resident 
Management technical assistance and 
training. Of the $2,495,000,000 balance, 
97.3 percent or $2,427,635,000 will be 
available for Public Housing and 2.7 
percent or $67,365,000 will be available 
for Indian Housing. Of the $2,427,635,000 
available for Public Housing, $25,000,000 
is being set-aside in anticipation of 
addressing major litigation cases 
pending before the courts that may 
require FY 1991 CIAP funds. In addition, 
$1,500,000 is being made available for 
resident homeownership technical 
assistance and $1,100,000 is being made 
available for emergency modernization 
needed to correct structural problems 
related to the use of Sarabond, a‘morter 
additive used during construction. 


{2) Assignment of Funds to Regional 
Offices 


In FY 1991, CIAP funds will be 
assigned to the HUD Regional Offices 
on the basis of a formula estimate of 
each Region's relative share of 
modernization need. The estimated 
shares of need used in this distribution 
formula reflect statistical relationships 
between need, as determined by 
physical inspections in a sample:of 
almost 1,000 housing developments, and 
widely available standardized 
indicators, such as housing development 
age and PHA/IHA size. This sample 
was collected as part of HUD-funded 
research on Public and Indian Housing 
modernization need. 
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‘Modernization need, as reflected by 
the formula, is composed of the 
following three categories of need and 
does not include any “accrued” (or 
estimated future) need: 

(i) FIX backlog, which are needed 
repairs or replacements to existing 
physical systems in housing 
developments; 

(ii) Mandatory ADDs backlog, which 
are items that must be added to housing 
developments in order to comply with 
local codes or meet HUD modernization 
standards; and 

(iii) Project Specific ADDs backlog, 
which are capital improvements needed 
for long-term viability of a specific 
housing development. 

The relative shares of modernization 
need between Public and Indian 
Housing are determined by the shares of 
FIX, Mandatory ADDs, and Project 
Specific ADDs. The amount for Indian 
Housing will be assigned to the 
appropriate Regional Offices for 
subassignment to the Offices of Indian 
Programs (OIP). OIP Directors will have 
funding decision authority. 

The following table shows the 
distribution of CIAP funds for PHAs, 
excluding IHAs, assigned by 
Headquarters to the Regional Offices as 
percentages of the total $2,400,035,000 
available: 


(3) Subassignment of Funds to Non- 
Indian Field Offices 


(i) Non-troubled PHAs: In assigning 
funds to each Regional Office, 
Headquarters will designate an amount 
to be subassigned to each Field Office 
based on the needs of the non-Troubled 
PHAs under each Field Office's 
jurisdiction. Before actual assignment of 
funds by Headquarters, Regional 
Administrators were given the 
opportunity to review the amounts 
proposed to be assigned to the Field 
Offices and to recommend to 
Headquarters revisions of those 
amounts, based upon their knowledge of 
circumstances which they believe 
should alter the proposed formula 
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estimate of need. As a result of that 
process, no revisions were 
recommended. The Field Office 

shall have authority to make 
CIAP for non- 
Troubled PHAs. If the Field Office does 
not receive sufficient fundabile 
applications to use its allocation, the 
Regional Administrator shall reallocate 
the balance of such funds in the same 
manner as described for the funds left 
over after funding Troubled PHAs. 

(ii) Troubled PHAs: In assigning funds 
to each Regional Office, Headquarters 
will designate an amount, based on the 
needs criteria described above, to be 
held in the Regional Office for the 
funding of large Troubled PHAs. The 
amounts designated for large Troubled 
PHAs are based on the same factors 
used for assigning all CIAP funds, and in 
no way represent a predetermined 
approved Jevel of funding. Funding 
decisions will be made on the basis of 
performance as evaluated by both the 
Field and Regional Offices. The 
Regional Administrator shall have 
authority to make CIAP funding 
decisions, taking into consideration 
recommendations from the Field Office 
Managers, for the large Troubled PHAs. 
The Regional Office shall not fund a 
large Troubled PHA beyond the 
designated amount for ali large Troubled 
PHAs within the Region since it is the 
maximum amount designated by the 
formula. After the funding decisions 
have been made, the Regional Office 
shall subassign the fands approved for 
the large Troubled PHAs to the 
appropriate Field Office to complete 
fund reservation. Hf, due to lack of 

progress under the Memorandum of 
Agreement (MOA), lack of management 
or modernization capability, or other 
reasons, the Regional Office is unable to 
use all the funds for the 
funding of large PHAs, the 
Regional Office shall take one of the 
following actions: (Note: An MOA is 
defined as a binding contractual 
agreement entered into between the 
Department and a Troubled PHA which 
sets forth specified performance targets 
relating to improvements in various 
operational areas.) 

a. Sufficient funds Jeft over: Where 
sufficient funds are left over after 
funding the lange Troubled PHAs, the 
Regional Office shall subassign the 
remaining funds to the Field Offices 
based on their relative shares of 
modemnization need, as defined above. 
In such case, the Field Office Manager 
shall have funding decision authority in 
accordance with the instructions on 
double weighting below. These relative 
shares may be modified by the Regional 


Office where there is evidence within a 
particular Field Office of a lack of 
approvable applications or a lack of 
PHA capability to carry out additional 
mode 


to 
subassign to the Field Offices based on 
their relative shares of modernization 
need, the Regional Office shall request 
that Field Offices make funding 
recommendations as follows: 

1 After the Field Office has 
determined which h 
developments it will fund, the Field 
Office shall identify the unfunded, but 
still recommended developments within 
each processing group, using the CIAP 
Application Processing System (CAPS). 
The Field Office then shail rerate such 
developments on all technical review 
factors within each processing group, 
giving double weight to the following 
three technical review factors: [1) PHA's 
modernization capability [up to 20 
points); (2) PHA’s management 
capability (up to.20 points); and (3) 
adequacy of PHA's maintenance 
systems, including preventive and 
routine maintenance [up to 20 points). 
The double weighting of points is 
designed to reward PHAs that are 
performing well. The Field Office shall 
forward its revised list of rankings 
within processing group to the Regional 
Office. 

2 The Regional Office shall merge all 
the Field Office rankings into one 
consolidated Regional ranking, within 
each processing group. The 
Administrator shall then fund the top- 
ranked housing developments in order 
of total score within processing group 
After the funding decisions have been 
made, the Regional Office shall 
subassign the funds to the appropriate 
Field Office to complete fund 
reservation. 

The following table shows the 
distribution of CIAP funds for PHAs 
subassigned to Field Offices as 
percentages of the total $2,400,035,000 


subassignment to the OlPs as 





percentages of the total $67,365,000 
available: 


(c) Comprehensive Grant Program 
(CGP) Phase-In 


(1) The Department will implement 
the CGP in two phases, as follows: 

(i) In FY 1992, PHAs, including IHAs, 
with 500 or more dwelling units in 
management; and 

(ii) In FY 1993, PHAs, including IHAs, 
with 250 to 499 dwelling units in 
management. PHAs and IHAs with 249 
or less dwelling units in management 
will continue in the competitive CIAP 
Program. 

(iii) PHAs, excluding IHAs, with 500 
or more dwelling units in management 
were previously required to develop 
Comprehensive Plans for Modernization 
(CPMs). These CPMs will serve as a 
foundation for the Comprehensive Plans 
that these PHAs will be required to 
develop in order to be eligible for the 
CGP. PHAs with less than 500 units in 
management and IHAs were never 
required to develop CPMs. Under 
section 509 of the Cranston-Gonzalez 
National Affordable Housing Act (Pub. 
L. 101-625), IHAs phase into the CGP 
with PHAs of the same size. To assist 
IHAs and PHAs with 250 to 499 dwelling 
units in management, the Department 
will issue a HUD Notice with 
instructions on the preparation of 
Comprehensive Plans. 

(2) Under section 509 of the Cranston- 
Gonzalez Act, the Department's 
recommended formula allocation system 
for the CGP was approved. During FY 
1991, the Department will publish the 
proposed and final regulation on the 
CGP. 

(3) PHAs and IHAs that will phase 
into the CGP in FY 1992 and FY 1993 
may request FY 1991 funds to prepare 
their Comprehensive Plans as the first 
stage of a multi-stage comprehensive 
modernization or request Field Office 
approval to reprogram previously 
approved CIAP funds to prepare their 
Comprehensive Plans. With the advent 
of the CGP, it is crucial that a PHA’s 
CPM is comprehensive and up-to-date. 
The CPM will serve as the key planning 
document for developing the 


Comprehensive Plan required under the 
CGP. 


(d) Eligibility 

The HUD eligibility review shall 
determine if the application meets the 
basic eligibility requirements set forth in 
chapter 3 of CIAP Handbook 7485.1 
REV-4 and PIH Notice 91-4 (PHA), 
dated February 5, 1991 and, therefore, is 
eligible for processing. The following 
factors shall be taken into account: 


(1) PHA Modernization Capability 


The PHA must have at least minimal 
modernization capability to carry out its 
proposed modernization. 


(2) Work Item Eligibility and Need 


Based on the Field Office’s knowledge 
of the housing development'’s conditions. 


(3) End of Initial Operating Period 
(EIOP) 


The housing development must be at 
least three years old from EIOP. 


(4) Status of Fiscal Audit 


If award of the contract for audit is 
overdue (more than 90 days) after the 
PHA’s fiscal year end and initiation of 
the audit is within the PHA’s control, 
processing shall be suspended until the 
audit has been initiated. 


(5) Lack of Available Funding: 


Where the PHA has requested funding 
for more housing developments than 
realistically can be funded in the current 
FY, the Field Office may process only a 
portion of the application which has a 
reasonable chance of being funded and 
is consistent with the PHA’s priorities. 


(6) Missed Obligation Deadline Within 
Project Implementation Schedule 


Where the PHA missed an obligation 
deadline date during FY 1990, as set 
forth in any prior HUD-approved Project 
Implementation Schedule, the PHA will 
be considered to lack management 
capability and, therefore, will be eligible 
only for emergency modernization, 
unless the reason for the missed 
deadline was beyond the control of the 
PHA and was approved by HUD as a 
valid delay with a time extension. 
Among the valid reasons for a time 


- extension is delay due to LBP testing 


and abatement activities. 


(7) Lack of MOA for Non-Indian, Large 
Troubled PHAs 


The Department considers non-Indian 
large Troubled PHAs as lacking in 
management capability, as defined in 25 
CFR 968.203. The large Troubled PHA 
that, by the time of CIAP Application, 
(a) Is not making satisfactory progress 
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against its approved MOA or (b) has not 
submitted an MOA by the agreed upon 
date if that submission date was on or 
prior to the CIAP Application deadline 
date, such PHA is considered to lack 
management capability and, therefore, 
will be eligible only for the first stage of 
multi-stage comprehensive 
modernization for management 
improvements, emergency 
modernization, or LBP modernization if 
implemented. If the agreed upon 
submission date for the MOA is after 
the CIAP Application deadline date, the 
eligibility of the large Troubled PHA is 
not limited. 


(8) Lack of Approved CPM or 
Inconsistency of CPM with Application 


Where the PHA is required, but does 
not have (a) An approved CPM unless 
the reason for not having such approval 
is due to HUD delay or other reasons 
determined by HUD to be beyond the © 
control of the PHA or (b) a CIAP 
Application which is consistent with the 
CPM, the PHA will be eligible only for 
emergency modernization. PHAs, 
excluding IHAs, with 500 or more 
dwelling units are required to have 
CPMs. 


(e) Processing Groups 


The Field Office shall batch the 
eligible housing developments into the 
following processing groups. A PHA 
proposing al types of modernization may 
have developments included in each 
group; the same development may be in 
more than one group or in the same 
group, but for different types of 
modernization. For batching purposes, 
the Field Office may extract emergency 
or special purpose work items from 
comprehensive modernization 
proposals. 

Group 1: Developments having 
conditions that pose an immediate 
threat (i.e., must be corrected within one 
year of funding approval) to resident 
life, health or safety or related to fire 
safety. Funding is limited to correction 
of emergency conditions and may not be 
used for substantial rehabilitaton. 
Emergency conditions include all LBP 
testing and abatement of units housing 
children under seven years old with 
elevated blood lead levels. Group 1 
includes emergency modernization and 
emergency work under homeownership 
modernization. Group 1 projects are not 
subject to the viability review in 
Chapter 3 of the CIAP Handbook 7485.1 
REV-4. 

Group 2: Developments (1) Having 
conditions which threaten resident 
health or safety or having a significant 
number (10 percent or more) of vacant 
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or substandard unite, and (2) located in 
PHAs which have demonstrated a 
capability of carrying out the proposed 
modernization activities under 
conversion to homeownership, 
homeownership, LBP, LBP/ 
homeownership, mondiscrimination, 

comp ive, or special 


purpose 
modernization. Withia Group 2, funding 
preference shall be given to: 
Group 2A projects are discussed in the 
following paragraphs numbered {1) 
through (4). 


(1) Conversion to Homeownership 
Modernization 


The PHA, excluding the IHA, which 
requests funds to either prepare an 
application for the sale of dwelling units 
under sections 5(h) or 21 of the Act, as 
amended, or prepare such application 
and comprehensively modernize the 
units, shall receive funding preference if 
the PHA meets the eligibility 
requirements set forth in paragraphs (i), 
(ii) ae (ii) below: | 

{i) If the development in which the 
sale units are located otherwise meets 
the criteria of Group 2 (i.e., has 
conditions which threaten resident 
health or safety or has a significant 
number of vacant or substantial units 
and is located in a PHA which has 
modernization capability), the 
development is processed under Group 
2A as CONV/HOME {Conversion to 
Homeonwership). If the development 
does not meet the criteria of Group 2, 
the development is processed under 
Group 3A, CONV/HOME. If the PHA 
does not provide the information 
required in paragraph {ii) immediately 
below, the rnization 
be processed under Group 2C or 3B, as 
appropriate. All other developments in 
Group 3 shall be processed under Group 
3B for comprehensive, special purpose 

or homeownership modernization. 

(ii) If the PHA is requesting funds for 
both preparation of the conversion to 
homeownership application and the 
comprehensive modernization of the 
development at the same time, the PHA 
shall include the following with its CIAP 
Application for comprehensive 
modernization: In the PHA Board 
Resolution, an identification of the 
development name/number and specific 
units proposed for homeownership; 
expressions of interest from residents 
(or city-wide resident council or other 
appropriate resident entity if the units 
proposed for homeownership are 
vacant); and a statement of the expected 
affordability of resident ownership, 
including the income fevel targeted for 
purchasing residents, the need, if any, 
for post-sale housing assistance under 
the section 8 program, and PHA 


experience with previous 
homeownership programs or familiarity 
with successful programs at other PHAs. 


address such issues in its formal 
conversion to homeownership 
oe wae price; any planned 
job training; and any economic 
development or supportive services for 
the residents of the targeted units. 

(iii) If funding for preparation of 


the conversion to 


time, HUD will allow funds to be drawn 
down only for the application 
preparation and the architectural/ 
engineering {A/E) fees until the 
conversion ication is approved by 
Headquarters. At that time, the PHA 
may draw funds for the actual 
construction. The PHA must rehabilitate 
the units while the development is still a 
rental property and before conversion to 
homeownership. 


(2) Expedited Sale of nn 
Homeownership Units 


The PHA, excluding the THA, shall 
receive preference for existing 
Turnkey III units where expedited sales 
to advance the timing of title transfer 
= pane if the PHA meets the 

set forth in 
oma (i), (ii) and {iii) below: 

(i) If the Turnkey III development in 
which the sale units are located 
otherwise meets the criteria of Group 2 
(i.e., has conditions which threaten 
resident health or safety or has a 
significant number of vacant or 
substandard units and is located in a 
PHA which has modernization 
capability), the development is 

processed under Group 2A as HOME 
(Homeceuiaaitiae® if the Turnkey Il 
development does not meet the criteria 
of Group 2, the development is 
processed under Group 3A, HOME. This 
funding preference does not expand the 
eligible work under homeownership 
modernization. If the PHA does not 
provide the information required in 
paragraph {ii) ienedintdly! below, the 
proposed homeownershi 
modernization shall be processed uncer 
Group 2C or 3B as appropriate. 

(ii) The PHA shall include the 
following in the CIAP Application for 
homeownership modernization: In the 
PHA Board Resolution, an identification 
of the Turnkey III development name/ 
number and the specific units proposed 
for expedited sale and a statement that 
the limited funding under 
homeownership modernization will 


vacant}; and a statement of the expected 
affordability of resident ownership, 
including the income level targeted for 
purchasing homebuyers. At its 
the PHA may address the following 
additional items with its CIAP 
Application for hom i 
modernization, but is required to 
address such issues in its subsequent 
detailed plan for expedited sale: use of 
CIAP funds and other specific activities, 
including time frames, to expedite sales; 
financing; homebuyer training, if 
necessary; and any required changes to 
Homebuyer Agreements. 

{iii) If funding for the homeownership 
modernization is approved under Group 
2A or 3A, HUD will allow funds to be 
drawn down only for the A/E fees until 
the PHA’s detailed expedited sales plan 
is approved by Headquarters. At that 
time, the PHA may draw down funds for 
the actual constraction. The PHA must 
rehabilitate the units before sale. 


(3) LPB Modemization 


Subject to publication of the interim 
LBP regulation, LBP modernization is a 
new modernization type in FY 1991 
under either Group 2A or 2C. The 
interim LBP regulation will apply to 
IHAs. If the regulation is not published 
for effect two weeks before the deadline 
date for the submission of the CIAP 
Application, the PHA shall continue to 
request funding for LBP activities under 
existing modernization types. 

{i) LBP modernization will be defined 
as a modernization program for a family 
development that is limited to LBP 
testing and hazard abatement. This 
modernization type will be known as 
LBPS for rental developments and 
HOME/LBPS for homeownership 
developments. Under this modernizatiou 
type, management improvements will 
not be eligible modernization costs. 

(ii) LBP modernization may be used to 
fund development specific and PHA- 
wide testing and/or abatement for LBP. 
Testing or abatement of units or 
common areas associated with a 
resident or non-resident child with an 
elevated blood lead level (EBL) shall be 
funded as an emergency. This funding 
preference is described extensively in 
paragraph 14 of Notice PiH 91-4 (PHA), 
dated February 5, 1991. 

(iii) The PHA requesting funding for 
LBP modernization shail conduct a risk 
assessment of each development 
proposed for funding using either the 
Lead Toxicity Risk Assessment: 
Buildings and Projects (Independent of 
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Occupants) format found in Appendix 10 
of Notice PIH 91-4 (PHA) or any other 
format which provides substantially the 
same information. The PHA shall submit 
the risk assessment with the CIAP 
Application. The Regional and Field 
Office shall use the information from the 
risk assessment, in conjunction with 
knowledge of the PHA’s management 
and modernization capability, to make 
funding decisions. It is expected that the 
Regional and Field Office will fund a 
development with‘a total score of 13 or 
more under Group 2A and a 
development with a total score of 12 or 
less under Group 2C. 


(4) Nondiscrimination Modernization 


This funding preference for non- 
Indian PHAs is described extensively in 
Appendix 7 to Notice PIH 91-4 (PHA), 
dated February 5, 1991. 

Group 2B developments include the 
subsequent stage of multi-stage 
comprehensive modernization, an 
amendment to single stage 
comprehensive modernization, or 
additional modernization after 
completion (all funds expended) of 
comprehensive modernization to meet 
replacement needs and comply with 
statutory and regulatory requirements. 

Group 2C developments include all 
other developments meeting the basic 
criteria for Group 2 and include 
modernization under new single stage or 
multi-stage comprehensive, special 
purpose and homeownership. 


Note: All developments which meet the 
basic criteria of Group 2 are considered for 
funding under Group 2, regardless of whether 
they have LBP abatement needs. Group 2B 
developments are not subject to the viability 
review. Group 2A and 2C developments are 
subject to the viability review in Chapter 3 of 
the CIAP Handbook 7485.1 REV-4. 


Group 3: All other developments not 
in Groups 1 and 2, located in PHAs 
which have demonstrated a capability 
of carrying out the proposed 
modernization activities under 
comprehensive, special purpose or 
homeownership modernization. Group 3 
developments are subject to the viability 
review in Chapter 3 of the CIAP 
Handbook 7485.1 REV-4. Within Group 
3, funding preference shall be given to: 

Group 3A developments include 
conversion to homeownership and 
expedited sale of existing 
homeownership units; and 

Group 3B developments include new 
single stage or multi-stage 
comprehensive, special purpose or 
homeownership modernization. 


(f) Special Purpose Modernization 


In FY 1991, to enzure that more funds 
are available for comprehensive 


modernization, the Department will limit 
to 20 percent of the amount of each 
Office’s assignment/subassignment that 
may be approv::d for three of the five 
categories of special purpose 
modernization. The three categories of 
special purpose modernization included 
in the 20 percent limitation are 
replacement and repair of major 
equipment systems or structural 
elements, upgrading of security, and 
cost-effective improvements to increase 
energy efficiency. The two categories of 
special purpose modernization not 
included in the 20 percent limitation are 
reduction of the number of vacant and 
substandard units and increased 
accessibility for the elderly and 
handicapped. 


(g) Comprehensive Modernization 


(1) Comprehensive Modernization 
Completed 


Paragraph 3-20b of the CIAP 
Handbook 7485.1 REV-4 provides a 
definition of comprehensive 
modernization completed, which is 
known as COMP/Completed. This 
modernization type shall be used 
whenever a PHA has completed 
comprehensive modernization 
(expended all funds), but needs 
additional CIAP funds to meet 
replacement needs, replace or update 
items based on new technology, or 
implement new statutory requirements, 
such as changes to the LBP or 504 
regulations. 


(2) Comprehensive Modernization Not 
Completed 


If the PHA has not completed 
comprehensive modernization (is still 
expending funds) and, therefore, is not 
eligible for comprehensive 
modernization completed, and needs 
additional rehabilitation funds, but has 
had five stages of comprehensive 
modernization (either five stages of 
multi-stage or a single stage with four 
amendments), the Regional or Field 
Office may fund the rehabilitation 
through another modernization type, 
such as LBP (subject to the publication 
of the final rule) or special purpose 
modernization. If the additional needs 
are not eligible under any modernization 
type but comprehensive modernization, 
refer to paragraph (3) immediately 
below. 


(3) Waiver of Five-Stage Funding 
Limitation 

The CIAP regulation and Handbook 
are silent as to the number of single 
stage amendments that may be 
approved because it was never 
contemplated that single stage 
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comprehensive modernization would 
require more than one or two 
amendments. However, if because a 
PHA or a Field Office misunderstood the 
concept of comprehensive 
modernization, a PHA has been 
approved for a single stage 
comprehensive modernization with four 
amendments or five stages of multi- 
stage comprehensive modernization and 
there are still needs remaining, 
Headquarters will consider a waiver 
request, upon recommendation of the 
Field Office, through the Regional 
Office, to permit a one-time funding of a 
new comprehensive modernization, 
under Group 2C or 3B. The waiver 
request must indicate that the additional 
increment of funding will satisfy all 
remaining needs. 


(h) Selection Criteria/Ranking Factors 


(1) Assessment of PHA’s Management 
Capability 


As part of its technical review of the 
CIAP Applications, the Field Office shall 
evaluate the PHA’s management 
capability, including whether the PHA 
has managed its developments in a 
manner that appears to meet equal 
opportunity objectives. This assessment 
may be based on occupancy audits, 
engineering surveys, management 
reviews, etc., which are currently 
available within the Field Office, as well 
as the Annual Performance Review. 


(2) Technical Review 


After batching, the Field Office shall 
review and rate each eligible 
development for each type of 
modernization within Groups 2 and 3 on 
the following factors, in accordance 
with the point range specified, with one 
point being low. 
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Note: Experience has demonstrated that 
the factor “degree of cost savings” used in FY 
1990 is not appropriate, and in some 
instances cannot be caiculated, for the 
majority of modernization requests. 
Therefore, this factor has been deleted for FY 
1991. 


(i) LBP Insurance. If the PHA intends 
to procure LBP insurance incident to 
approved CIAP work from a company 
which has a policy equal to or better 
than the Master Policy, and if the other 
insurance company requires a PHA- 
wide risk assessment as a prerequisite 
to such coverage, then CIAP funds may 
be used to pay for the annual premium, 
including the risk assessment fee, in 
accordance with the requirements of 
HUD Notice PIH 91-3 (PHA), dated 
January 15, 1991. The PHA may charge 
such costs to development account 
1410.19 for the project being modernized 
under comprehensive, special purpose 
or homeownership modernization. 
When LBP modernization as a separate 
modernization type is allowed, such cost 
will be charged to the project(s) being 
approved for LBP modernization. 


II. Application Process 


(a) Consultation Requirements 


The PHA shall develop the 
application in consultation with local 
officials and residents/homebuyers at 
the development to be modernized, as 
set forth in 24 CFR 968.220 and 968.225 
for PHAs and 24 CFR 905.620 and 
905.625 for IHAs. Before developing the 
application, the PHA shall consult with 
local government officials as to whether 
the proposed modernization, excluding 
Group 1 modernization, is financially 
feasible and will result in long-term 
physical and social viability at the 
development. 


(b) Secretarial Initiatives 


(1) General. Consistent with 
Secretarial resident initiatives, 24 CFR 
968.220 and 905.620 require the PHA to 
involve residents in both planning for 
modernization needs and monitoring all 
phases of modernization 
implementation: The regulations require 
the PHA to have a process for the 
involvement of residents that includes, 
but it not limited to: 

(i) Notification of residents, resident 
organizations, and resident management 
corporations (RMCs) of its intent to 
submit a CIAP Application and 
involvement of residents in the 
development of the application; 

(ii) Before Joint Review, notification of 
the residents of the project to be 
modernized and request for resident 
recommendations; - 

(iii) At Joint Review, provision of 
copies to HUD and residents of its 


evaluation of resident 
recommendations; and 

(iv) After HUD approval, notification 
to residents of the approval and 
provision to residents of a copy of the 
HUD-approved Project Implementation 
Schedule. 


(2) Relationship to Technical Review 
Factors 


Many of the resident priority 
programs to build resident capacity 
provide for self-sufficiency opportunities 
and empowerment. Homeownership 
opportunities are encouraged as a vital 
part of CIAP. The initiatives which are 
listed below also are included in the 
technical review factors in Section 
I(h)(2) of this NOFA. 

(i) Restoration of vacant units to 
occupancy; 

(ii) Economic development and job 
training initiatives for residents; 

(iii) Drug elimination; 

(iv) Resident capacity-building and 
resident management; 

(v) Homeownership; and 

(vi) Fair housing and equal 
opportunity. 


(3) Use of Dwelling Units for Economic 
Self-Sufficiency Services and/or Drug 
Elimination Activities 


On August 24, 1990, the Department 
issued HUD Notice PIH 90-39 (PHA), 
concerning the eligibility for funding 
under the Performance Funding System 
of dwelling units used to promote 
economic self-sufficiency services for 
residents and anti-drug programs. CIAP 
funds may be used to convert units for 
these purposes. See Notice PIH 90-39 
(PHA). 


(c) HUD Review of Applications 
(1) Ranking and Recommendations 


After technical review, the Field 
Office shall prepare its 
recommendations for Joint Review, in 
accordance with Chapter 3 of the CIAP 
Handbook 7485.1 REV-4. To the extent 
that the reason for any missed deadline, 
other than obligation deadline, under 
Section III(a)(11) appears to have been 
within the PHA’s control, the Field 
Office shall rate the PHA lower on 
modernization capability when scoring 
the technical review factor, as follows: If 
one deadline is missed, no more than 
seven points; if two deadlines are 
missed, no more than five points; and if 
three deadlines are missed, no more 
than three points. 


(2) Joint Review Selections 


The purpose of the Joint Review is to 
discuss the proposed modernization 
program, as set forth in the CIAP 
Application, and reach agreement on 
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PHA needs and approach. The Joint 
Review shall be carried out in 
accordance with the requirements set 
forth in Chapter 3 of the CIAP 
Handbook 7485.1 REV-4. The Regional 
or Field Office does not have to conduct 
an on-site Joint Review on a proposed 
modernization program if a Joint Review 
was conducted for such program within 
the last 12 months. The Regional or Field 
Office is strongly encouraged to request 
a Headquarters waiver of the regulatory 
requirement to conduct an on-site Joint 
Reviews, on a case-by-case basis, if the 
Office-has current knowledge of the 
specialized need(s) and proposed 
physical improvement(s). Headquarters 
will provide separate guidance to 
Regional and Field Offices on the 
information required for a waiver 
request. 


(3) Draft Project Implementation 
Schedules 


This year’s processing schedule 
requires the PHA to submit drafts of 
Project Implementation Schedules, along 
with any required budget revisions, after 
Joint Review. 


(4) Funding Decisions 


Procedures to be followed after Joint 
Review with respect to Field Office re- 
rating and re-ranking, Field Office 
funding decisions, Regional Office 
funding decisions, Regional Office 
notification to Field Offices and 
completion of the fund reservation 
process are set forth in Chapter 3 of the 
CIAP Handbook 7485.1 REV-4 and the 
annual CIAP processing instructions in 
Notice PIH 91-4 (PHA), dated February 
5, 1991. 


(5) Notification to PHA and Local 
Community 


(i) PHA: The Field Office (or the 
Regional Office for large Troubled 
PHAs) shall notify the PHA of HUD’s 
funding decision by an Approval/ 
Disapproval Letter in accordance with 
Chapter 3 of the CIAP Handbook 7485.1 
REV-4. For a PHA disapproved for 
funding, the letter should provide a 
description of the reasons why the 
development was not funded and invite 
the PHA to come in and discuss any 


questions or concerns that might bear on 


future funding. 

(ii) Local community: The Field Office 
(or the Regional Office for Large 
Troubled PHAs) shall notify the Chief 
Executive Officer of the community or 
tribe with which the PHA has the 
Cooperation Agreement covering the 
funded development of the CIAP grant 
approval. This notification should occur 





after Congressional notification is 

completed. 

(d) “Fast Tracking” Applications 
Emergency applications do not have 

to be processed within the normal 

Pp 


hazard must be addressed, PHA 
applications may be submitted and 
processed at any time during the year 
when funds are available. The Field 
Office shall “fast track” processing of 
these emergency requests so that fund 
reservation may occur as soon as 
possible. 


(e) Program Implementation 
(1) Contract Modifications 


Non-Troubled PHAs that do not have 
outstanding substantive review or audit 
findings and that are obligating their 
CLAP grant funds in accordance with 
their HUD-approved Project 
Implementation Schedules shall have 
the authority to approve construction 
contract modifications, without prior 
HUD approval, up to 10 percent of the 
total contract cost as long as the PHA 
does not exceed the total amount 
approved for the development in the 
latest HUD-approved budget. All other 
PHAs shall use the HUD-established 
thresholds for contract modifications. 


(2) Use of Leftover Unobligated Funds 


The PHA is urged, with HUD 
approval, to use leftover unobligated 
funds to complete random testing for 
LBP and subsequent abatement, but only 
after the PHA addresses any required 
contract modifications or emergencies. 


Ii. Checklist of Application Submission 
Requirements 


(a) CIAP Application 


Within the established time frame, the 
PHA shall submit to the Field Office, 
Attention: Chief, Assisted Housing 
Management Branch {[AHMB), the CIAP 
Application in accordance with Chapter 
3 of the CLAP Handbook 7485.4 REV-4 
and as modified by this NOFA, in an 
original and two copies (or any lesser 
number of copies as specified by the 
Field Office}. The PHA also shall send a 
copy of the CIAP Application to the 
chief executive officer, as well as any 
other appropriate local officials. See 
Chapter 5 of the CIAP Handbook 7485.1 
REV-4 for resident/homebuyer 
notification requirements. The CIAP 
Application comprises the following 
documents: 

(1) Form HUD-52824, Five-Year 
Funding Request Plan, setting forth the 
PHA’s plan to request funds over a five- 


year period and listing projects in 
priority order by modernization type. 

(2} Form HUD-52825, Comprehensive 
Assessment/Program Budget (parts I 
and II), covering developments for 
which funding is requested in the 
current fiscal year. 

(3) A narrative statement addressing 
each of the technical review factors. 

(4) For modernization proposed for 
funding in the current fiscal year, 
excluding developments in oe 1,a 
Modernization Organization and 
Staffing Plan, stating the proposed 
organization, ste ‘fing and inspection of 
the modernization program. 

(5) For Non-Indian PHAs with less 
than 500 units and for all IHAs, for each 
development proposed for funding in the 
current fiscal year, excluding 
developments in Group 1 or with 
comprehensive modernization in 
progress, the PHA’s/IHA’s viability 
review. 

(6) PHA Report on compliance by the 
local governing body with the terms of 
the Cooperation Agreement, or as 
embodied by Article VIII of the Tribal 
Ordinance as applicable for certain 
IHAs, and any additional services or 
facilities that the PHA plans to request 
from the local governing ‘body. 

(7) Form HUD-50070, Certification for 
a Drug-Free Workplace. 

(8) Form HUD-52820, PHA/IHA Board 
Resolution Approving CLAP Application. 
Note: This includes PHA certification of 
compliance with resident consultation 
requirements. The PHA must provide 
evidence of such consultation upon 
request by HUD. 

(9) Certification for Contracts, Grants, 
Loans, and Cooperative Agreements, 
required of RMCs, PHAs, and IHAs 
established under State law, applying 
for grants exceeding $100,000. 

(10) SF-LLL, Disclosure of Lobbying 
Activities, required of RMCs, PHAs, and 
IHAs established under State law, 
where any funds, other than federally 
appropriated funds, will be or have been 
used to influence Federal workers, 
Members of Congress and their staff 
regarding specific grants or contracts. 

(11) Report on Project Implementation 
Schedule{s), an explanation required of 
PHAs that have missed any deadlines, 
which should have been met during FY 
1990, as set forth in the HUD-approved 
Schedules. See Section I{c)(6) of this 
NOFA. 

(12) For all PHAs, excluding IHAs, 
with 500 or more units, a demonstration 
that the CIAP application is consistent 
with the CPM. 

(13) Section 504 Needs Assessment 
and/or Transition Plan for 
comprehensive modernization or the 
accessibility category under special 
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purpose modernization. If there has 
been a delay in preparing the 
assessment and/or plan, an explanation 
for the delay. Failure to have a 
completed assessment and/or plan shall 
not affect FY 1991 eligibility. 

(24) For LBP modernization only, a 
Lead Toxicity Risk Assessment: 
Buildings and Projects (Independent of 
Occupants). 

(b) Schedule for FY 1991 CIAP 
Processi: 


4/29/91 
5/10/91 
5/24/91 


5/24/91 
7/12/91 


7/26/91 


8/09/91 
8/16/91 


8/30/91 


9/03/91 


9/10/91 


1 AHMB shall notify the FHEO and CPD Divisions 


of all ectected F pee. . 
260 calendar from date PHA is notified of 
funding decisions (@/ 10/9). 


IV. Corrections to Deficient Applications 


(a} Immediately after the deadline for 
submission of CLAP Applications, the 
Field Office will screen each application 
to determine whether all items were 
submitted. If the PHA fails to submit 
certain technical items or the 
application contains a technical mistake 
such as an incorrect signatory, the Field 
Office shall immediately notify the PHA 
in writing that the PHA has 14 calendar 
days from date of HUD’s written 
notification to submit or correct any of 
the specified items. If the PHA does not 
submit the missing items listed below 
within the required time period, the 
PHA's CIAP Application will be 
ineligible for further processing. If items, 
other than those listed below, are 
missing from the application, the PHA’s 
CIAP application will be considered 
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substantially incomplete and, therefore, 
ineligible for further processing. 

(1) PHA Report on Cooperation 
Agreement; 

(2) Form HUD-50070, Certification for 
a Drug-Free Workplace; 

(3) Form HUD-52820, PHA/IHA Board 
Resolution Approving CLAP Application; 

(4) Certification for Contracts, Grants, 
Loans and Cooperative Agreements; 

(5) SF-LLL, Disclosure of Lobbying 
Activities; 

(6) Report on Project Implementation 
Schedule({s); and 

(7) Section 504 Needs Assessment 
and/or Transition Plan or explanation 
for delay in preparation. 

(b) If items, other than those listed in 
paragraph (a) above are missing from 
the CIAP Application, the PHA’s 
application will be considered 
substantially incomplete and, therefore, 
ineligible for further processing. 


V. Other Matters 
(a) Environmental Impact 


A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR part 50 
implementing section 102(2)(C) of the 
National Environmental Policy Act of 
1969, 42 U.S.C. 4332. The Finding of No 
Significant Impact is available for public 
inspection and copying between 7:30 
a.m. and 5:30 p.m. weekdays at the 
Office of the Rules Docket Clerk, 451 
Seventh Street, SW., room 10276, 
Washington, DC 20410. 


(b) Federalism Executive Order 


The General Counsel, as the 
Designated Official under section 6(a) of 
Executive Order 12612, Federalism, has 
determined that the provisions of this 
NOFA do not have “federalism 


implication” within the meaning of the 
Order. 


(c) Family Executive Order 


The General Council, as the 
Designated Official for Executive Order 
12606, the Family, has determined that 
the provisions of this NOFA do not have 
the potential for significant impact on 
family formation, maintenance and 
general well-being within the meaning of 
the Order. 


(The Catalog of Federal Domestic 
Assistance program number and title is 
14.852.) 

Dated: March 22, 1991. 

Joseph G. Schiff, 


Assistant Secretary for Public and Indian 
Housing. 


[FR Doc. 91-7347 Filed 3-27-91; 8:45 am) 
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